V t | : TRE NA yh -| Jl '] Y | ere 


THE MODERN 
LAW REVIEW 


PEE RiP IS FOF THE SOPERAS RIEVIESC EINIELEIDg 
Br BP VR ATED PRBEISEIP PES O OF D TE ARN D Pers porn USA 





THE MODERN LAW REVIEW 


Volume 62 





Charlton, Editor 


at COMMITTEE m LP alba 







Julia Black, Production Editor Martin Loughlin 

Roger Brownsword W.T. Murphy, General Edtuor: 
Hugh Collins, Articles Editor R.W. Rawlings 

W.R. Cornish S.A. Roberts 


sk Of. 
Nei] Duxbury, Reviews diit Law L Qj Colin Scott, Case Note Editor 
i C. Simpson, Legislation and Reports Edito 
Carol Harlow Q Ace. Nox 10460 9, | 


Snyder 
"oii s "s. | 


Szyszczak 
© The Modern Law Review Limited 1999 ISSN 0026-7961 


Worthington, Secretary 
The Modem Law Review Ltd is incorporated in England as a company limited by guarantee under 
the Compenies Act (Reg No 325 282) and is registered as a charity (Reg No 264072) 


The Modern Law Review 1s published six times a year, in January, March, May, July, September and 
November by Blackwell Publishers, 108 Cowley Road, Oxford OX4 1JF, UK and 350 Main St, 
Malden, MA. 02148, USA. 


Information for contributors, subscription information and details about microfilm and advertising 
appear on the inside back cover 


The Modem Law Review website is at hitp://www.lse.ac.uk/depts/law/mlr.htm 


Printed and bound in Great Britain by The Alden Press, Oxford 
This journal is printed on acid-free paper. 


COPYRIGHT: All rights reserved. Apart from fair dealing for the purposes of research or private 
study, or criticism or review, as permitted under the UK Copyright, Designs and Patents Act 1988, no 
part of this publication may be reproduced, stored or transmitted in any form or by any means without 
the prior permission in writing of the Publisher, or in accordance with the terms of photocopying 
licences issued by organisations authorised by the Publisher to administer reprographic rights, such as 
the Copyright Licensing Agency and the Copyright Clearance Center. 


* FREE COURSEPACK COPYING IN UK TEACHING INSTITUTIONS DURING 1999* 


For a trial period only (1 January to 31 December 1999) CLA copyright fees and permissions for 
the inclusion of articles, notes and reviews from any volume of Modern Law Review in study 
institutions have been waived. Such copies may be made 


on does not profit from such activites. 





CONTENTS 





ARTICLES 


The Right to Protest, the Human Rights Act ane the icon of Appreciation 


Helen Fenwick 


Process 


Bargain Justice or Justice Denied? Sentence Discounts. "T the Criminal 


Ralph Henham 


Mareva Injunctions and Third Parties: Exposing the’ >; 
Peter Devonshire TN E 


Representative Procedures and the Future of Multi- Party Actions 

Jillaine Seymour ne 2 
i it L 
CASES , | " - 
Religious Beliefs and Teenage Refusal of Medical Treatment 
Caroline Bridge 


Adolescent Autonomy, Detention for Medical Treatment and Re C 
Peter de Cruz 


Infants, Lunatics and Married Women: Equitable Protection in Garcia v 


National Australia Bank 
Elizabeth Stone 


Barclays Bank v O'Brien Revisited: What a Difference Five Years Can 
Make 
Paula Giliker 


REVIEW ARTICLE 
Sex Equality as Substantive Justice 
Tamara K. Hervey 


REVIEWS 

Jackson and Wilde (eds): The Reform of Property Law 

Bright and Dewar (eds): Land Law: Themes and Perspectives 

McCormack and Simpson (eds): The Law of War Crimes: National 
and International Approaches 

Lee (ed): Abortion Law and Politics Today 

. Clarke: Policies and Perceptions of Insurance: An Introduction to 

Insurance Law 


“a, 


491 


515 


539 


. 964 


585 


614 


623 
627 


629 
631 


631 


Modern Law Review Seminars 


The Modern Law Review has decided to make available up to £6,000 for 
2000 to fund the organisation of one or more scholarly seminars on any 
subject broadly within the publishing interests of the Review. 


Applications for funding should be submitted to the Secretary of the Review 


no later than 15 October 1999. 


Guidelines on application for awards are available from Colin Scott, Modern 
Law Review, Law Department, London School of Economics, Houghton 
Street, London, WC2A 2AE. Email: colin.scott@Ise.ac.uk. Additionally the 
Guidelines are published on the Modern Law Review Home Page at http:// 
www se.ac.uk/depts/law/mlr.htm 





THE 
MODERN LAW REVIEW 


Volume 62 July 1999 No. 4 


The Right to Protest, the Human Rights Act and the 
Margin of Appreciation 


Helen Fenwick* 


Debate on the Human Rights Act, inside and outside Parliament, has tended to 
focus on the outer limits of vertical liability and on the linked issue of horizontal 
effects. The Act will create vertical liability — liability as between the citizen and 
public authorities under section 6 — but it is unclear how far the liability will 
extend.! The Act will also affect the legal relations between private persons and 
bodies (horizontal effects) although, if they are outside the scope of section 6, they 
will not be bound by it directly. Both matters have been of concern to two 
particular groups — the Press and the Church. At the time of publication of the Bill 
there was widespread concern in the national press regarding the possible creation 
of privacy rights. The Christian Association and the Press Complaints Commission 
put forward amendments to the Bill which sought to ensure that their liability 
under the Act would be avoided or limited.2 Academic articles and papers have 
focused on the extent of vertical effects, particularly in relation to these two 
groups, and on the various possibilities for the creation of horizontal ones.? It has 
been claimed that judicial creativity in both respects would lack democratic legiti- 
macy since it would involve extension of the liability envisaged by Parliament. 
In contrast, straightforward vertical effects have been viewed as much less 
problematic and therefore have received much less Parliamentary or other atten- 
tion. Since Articles 10 and 11, on freedom of expression and of assembly are 
largely (although not exclusively) concerned with protecting the citizen against 
state interference with forms of expression, it appears to have been assumed in 
most quarters that the judicial role in interpreting them under the Human Rights 


* Depertment of Law, University of Durham. I am grateful to Colin Warbrick for his helpful comments on 
earlier drafts. 


2 The amendments were eventually reflected in the Act in ss 13 and 12 respectively. See HL Deb vol 
582 cols 1231-32 3 Nov 1997 and HC Deb 16 Feb 1998 col 777 for government responses to the 
Press amendments. 


3 Sec, for example, M. Hunt, "The ‘‘Horizontal’’ Effect of the Human Rights Act’ (1998) PL 423; C.B. 
Graber and G. Teubner, ‘Art and Money: Constitrhonal Rights in the Private Sphere?’ (1998) 18 
OJLS 61, L Leigh, ‘Homzontal Rights, The Human Rights Act and Privacy: Lessons from the 
Commonwealth’, ICLQ forthcoming; W. Wade, University of Cambridge Centre for Public Law ‘The 
UK's Bill of Rights’ in Constitutional Reform in the UK: Practice and Principles (Oxford, 1998) 62- 
64; and on the Convention generally: A. Clapham, Human Rights in the Private Sphere (Oxford: 
Clarendon Press, 1993); A. Clapham, ‘The Privatisation of Human Rights’ (1995) EHRLR 20 


© The Modern Law Review Limited. 1999 62:4, ). Published by Blackwell Publishers, 
108 Cowley Road, Oxford OX4 1JF and Main Street, Malden, MA 02148, USA. 491 


The Modern Law Review [Vol. 62 


Act will be relatively uncontroversial. The 'public authority' issue* and the pos- 
sible creation of horizontal effects are not, for obvious reasons, of central concern. 
Thus, the constitutional propriety of judicial creativity and activism has not 

to be in question, or at least not in such a pressing sense. However, it is 
the contention of this article that this question does arise and in some respects in a 
more aggravated form than in relation to potential horizontal effects. It arises, it 
will be argued, due to the possibilities open to tbe domestic judiciary in responding 
to the margin of appreciation doctrine as developed at Strasbourg. The possible 
courses open to the judges go to the heart of their constitutional role but the nature 
of that role is affected, it will be contended, by the need to safeguard the freedom 
of expression of minority groups in a majoritarian system. This article will focus 
on the constitutional place of public protest in a democracy, raising questions about 
the positions the judiciary might adopt when considering the impact of Articles 10 
and 11 on two of the most restrictive aspects of UK public order law — the common 
law doctrine of breach of the peace and statutory criminal trespass. 


The value of public protest 


It is often said that public protest is tolerated in free societies due to its close links 
with freedom of speech.? Those jurisdictions which provide constitutional protec- 
tion for free expression have generally accepted that the protection will extend to 
some but not all forms of public protest. The distinction is based on the 
classification — in the US — of some forms of protest as outside the meaning of 
'speech'? or arises because the threat posed by the conduct element outweighs the 
significance of the speech. These distinctions may reflect perceptions that the well 
known free speech justifications’ are not all equally applicable to public protest 
and that not all forms of protest participate equally in those which are applicable. 
The justification based on the argument from truth? is present in the sense that 
citizens must be able to communicate with each other if debate which may reach 
the truth is to occur: public protest provides one means of ensuring that speech 
reaches a wider audience. Political speech is justified instrumentally on the basis 
that it allows participation in the democracy;? public protest is one particular and 
direct means of allowing such participation to occur outside election periods. A 
clear example was provided by the Anti-Poll Tax marches in the 1990s. This 
justification for expression is the one most favoured by the European Court of 
Human Rights,!° which has also given a very wide meaning to the concept of 
political expression. A further justification for speech based on moral autonomy!! 


4 Under the Human Rights Act s 6(3Xb) ‘public autbority' includes ‘any person certain of whose 
functions are functions of a public nature'. Under s 6(5) 'in relation to a particular act, a person is no 
a public authority by virtue only of s 6(3Xb) 1f the nature of the act ıs povate’. Not only is this 
definition non-exhaustive, it also leaves open room for moch debate on the meaning of ‘functions of a 
public nature’. 

5 See eg M.B. Nimmer, ‘The Meaning of Symbolic Speech Under the First Amendment’ (1973) 21 
UCLALR 29, 61-62; H. Kalven, "The Concept of the Public Forum’ (1965) Sup Ct Rev 1, 23. 

6 In United States v O'Brien 391 US 367 (1968) ıt was found that conduct should not be clasnfied as 

' simply because it was intended to communicate opposition to the war in Vietnam. 

7 See E. Barendt, Freedom of Speech (Oxford: Clarendon Prees, 1985) Part I ch 2. 

8 J.S Mill, On Liberty (Everyman ed, 1972). 

9 See A. Meiklejohn, "The First Amendment is an Absolute’ (1961) Sup Ct Rev 245. 


11 See T. Scanlon, ‘A Theory of Freedom of Expression’ (1972) 1 Phil and Public Affairs 204; H. 
Fenwick, Civil Liberties (London: Cavendish, 2nd ed, 1998) 137—138. 
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counters public protest in one respect, since the right of a citizen to choose what 
she will see or hear would seem to include a right not to be forced to encounter 
protest which she finds offensive.!? Article 10 of the European Convention on 
Human Rights protects the 'freedom of expression and the freedom ... to receive 
... information and ideas ...’. This includes a right not to speak, according to the 
Commission in K v Austria!? and may therefore include a right not to be forced to 
encounter speech. In the context of public protest this would probably depend on 
the duration of the protest and its probable impact on passers-by and others. The 
term ‘communicative rights’ perhaps best sums up the group of rights in question. 

One of the most significant justifications underpinning public protest is that it 
provides a means whereby the free speech rights of certain groups can be 
substantively rather than formally exercised. Disadvantaged and marginalised 
groups, including racial or sexual minorities and groups following 'alternative' 
life-styles, may be unable to exercise such rights in any meaningful sense since 
they cannot obtain sufficient access to the media. At the same time the media, 
particularly the tabloid press, may tend to misrepresent them. However 
impoverished members of such groups may be, they are able to band together to 
chant slogans, display placards and banners and demonstrate by means of direct 
action. By these means they may be able both to gain access to the media through 
publicity and to persuade members of their immediate audience to sympathise with 
their stance. As Barnum puts it, ‘the public forum may be the only forum available 
to many groups or points of view'.1^ Thus public protest can act both as a means of 
access to the media and as a substitute for fair media exposure. These methods may 
provide the only avenue available to such groups if they wish to participate in the 
democracy and it is of crucial importance that they should be able to take it since 
by its very nature the democratic process tends to exclude minorities with whom 
the majority may be out of sympathy. Minority interests may be safeguarded only 
indirectly within that process, by persuading sufficient numbers of people to 
sympathise with causes which do not directly affect them. It is not possible, within 
the confines of this article, to discuss this complex issue fully. But it may be noted 
that there is a reasonable degree of academic consensus regarding the need to 
protect public protest in order to safeguard minority interests:!° while it has 
sometimes been suggested that state regulation of the media, far from inhibiting 
free expression, tends to safeguard it,!© that argument has been applied to public 
protest only in respect of the regulation of counter-protest. Unsurprisingly, the 
intense debate on these issues derives from the First Amendment jurisprudence; 
within the American academic community there appears to be agreement not only 
that the state cannot deny a forum to those whose ideas it finds acceptable while 
denying it to those expressing unpopular views,!" but also that ‘equality of status in 


12 cf Dworkin's distinction between display and distribution: 'Do we have a right to pornography?' in A 
Matter of Principle (Oxford Clarendon, 1985) 355-358. 

13 A 255—B (1993) Comm Rep paras 45, 49. 

14 D.G. Barnum, ‘The Constitutional Status of Public Protest Activity 1n Britain and the US’ (1977) PL 
310, 327. 

15 See, for example, MJ. Allen and S. Cooper, ‘Howard's Way: A Farewell to Freedom?’ (1995) 58 
MLR 364, 378; D.G. Barnum, ‘The Constitutional Status of Public Protest Activity 1n Britain and the 
US’ (1977) PL 310. 

16 See, for example, R Abel, Speech and Respect (London: Sweet and Maxwell, 1994) 48-58. Abel 
argues, using examples of media regulation by the market, that ‘state withdrawal exposes speech to 

market forces’. 

17 See Police Dept of the City of Chicago v Mosley 408 US 92, 95-96 (1972). The case concerned an 
ant+racist protest by a single black protester. 
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the field of ideas’ or equality in the exercise of speech rights!? requires substantive 
protection. Denial of a public forum for the exercise of expressive rights bears 
unequally on different groups: it may amount in effect to a denial of the free speech 
rights of certain minority groups since equal access to other means of exercising 
those rights will tend to be unavailable. This has also been recognised in the UK 
context; as Bevan has put it: ‘[public protest] assists the “unknowns”, those who 
do not have the Capacity or resources to exercise expression through the 
conventional media' .*? 

Public protest occurs in various forms, ranging from the peaceful expression of 
views to rioting; it can be categorised as: peaceful persuasion,? offensive or 
insulting persuasion,?! intimidation,~ symbolic or persuasive physical obstruction 
or interference,” actual physical obstruction or interference,*4 forceful physical 
obstruction” and violence. The first three forms, which may occur by means of 
both speech and conduct, may be supported by the arguments from truth and 
democracy so long as they are not outweighed by the threat posed by the action. 
Since these justifications are goal — as opposed to rights — based they would 
support only public protest which did not run counter to the goals in question (such 
as an anti-democratic protest).*” Further, since they set out goals for society as a 
whole they would seem to allow interference with speech in the interests of other 
public concerns which may be immediately and directly damaged by the exercise 
of speech. As Barendt puts it, in discussing the argument from truth, ‘... a 
government worried that inflammatory speech may provoke disorder is surely 
entitled to elevate immediate public order considerations over the long term 
intellectual development of the man on the Clapham omnibus’.8 

The last four forms, often loosely referred to as 'direct action', cannot be termed 
'speech' but may be viewed as forms of expression and as having, to varying 
extents, the same role as political speech. If, as in the last three, a group seeks not 
to persuade others, but by its actions to bring about the object in question, the 
democratic process may be said to have been circumvented rather than under- 
pinned. Such action is also likely to create an invasion of personal autonomy. For 
example, a person engaging in a lawful sport may expect to be able to pursue it free 
from interference. Suppose that a racist group wished to prevent Asians playing 
cricket on the ground that it is ‘a white man’s sport’. Without using any violence 
they came onto a pitch where Asians were engaged in playing cricket and sat down 
in the batting area, preventing the game from occurring. A clear invasion of 
autonomy appears to have occurred. This argument may be countered where strong 
justification for the direct action is put forward. An obvious example is its use by 
the Suffragettes in order to persuade and to draw attention to a cause of immense 
importance in a democracy. It is clearly questionable whether, short of violence, 
such protest should be placed, in the eyes of the law, in the same category as late 
night high street rowdiness. The same cannot be said of direct action which seeks 


18 See Karst, ‘Equality as a Central Principle in the First Amendment’ 43 University of Chicago Law 
Review 20. 
19 V.T. Bevan, “Protest and Public Disorder’ (1979) PL 163, 187. 


25 eg resisting official attempts to remove members of a sit-in. 
26 eg attacking counter demonstrators or police officers. 

27 See Kuhnen v FRG No 12194/86, 56 DR 205 (1988). 

28 E. Barendt, Freedom of Speech (Oxford: Clarendon, 1987) 10. 
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to prevent an outcome of lesser significance — such as the building of a by-pass — 
which has been determined upon by an application of the democratic process.” 

The fourth form of protest, persuasive physical obstruction or interference, is in a 
rather different position, although the line between the fourth and fifth tiers will 
often be hard to draw. Such action is not intended to bring about the object in 
question directly but to draw attention to a cause. Of course some direct action may 
exemplify both purposes. This ma mn be said of the actions of hunt or fishing 
saboteurs and motorway protesters.? In a mature democracy it would be expected 
that the extent to which the protest was persuasive rather than simply obstructive 
would tend to determine the extent of its constitutional protection since purely 
obstructive protest might be viewed as falling outside the range of expressive 
rights?! and perhaps as opposed to democratic aims, although it could be viewed as 
raising a purely 'assembly' issue. Such protection might be expected to override 
societal interests in preventing mere inconvenience or preserving decorum but, 
depending on considerations of proportionality, might give way to justifications 
based on moral autonomy, the risk of personal harm and, perhaps, economic loss. 
The direct action forms of protest going beyond persuasion might be justified, 
when exercised by minority groups, on the ground that they provide a substantive 
means of engaging in the more effective means of communicating with others 
(since such forms are most likely to attract media attention). In other words, the 
equality principle in terms of free expression might be taken to demand that 
minorities should be allowed access to forms of protest going beyond the relatively 
innocuous. Such an argument might allow interference with forms of direct action 
exercised by minority groups to be considered as interferences with freedom of 
expression, though subject to justification, although it raises the difficult issue of 
the relationship between equality and freedom.?? These are the issues with which, 
on the wbole, the domestic courts have not had to grapple in determining public 
order questions? but with which they may be confronted after the Human Rights 
Act 1998 comes fully into force. 


Protection for public protest within Articles 10 and 11 


When Articles 10 and 11 of the European Convention on Human Rights are given 
further effect within UK law under the Human Rights Act, citizens in the UK will 
have rights as against public authorities to the freedoms of expression and 
assembly rather than enjoying them merely as residual liberties. Other Articles will 
also be relevant in public protest cases under the Human Rights Act, most notably 


29 In the case of road-building the extent to which the outcome may be said to represent an application 


30 These forms of protest were used frequently in the late 1980s and throughout the 1990s. The protests 

e M I a a a 
against the export of veal calves were particularly notab 

31 I aig ee Sa ep eg E E A E AEA PE O OEE 
lead incidentally to publicity for their cause and therefore could be viewed as a form of 

32 See K.L. Karst, ‘Equality as a Central Principle in tbe First Amendment’ 43 University of Chicago 
Law Review 20, 43. 

33 As D. Feldman puts it: ‘the central value [in UK public protest cases] is public arder ...: Crvil 
Liberties and Human Rights in England and Wales (Oxford: Clarendon, 1993) 785. 
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Articles 5 and 6. Article 11 is specifically aimed at freedom of assembly although 
it may be, in accordance with the arguments above, that greater protection for 
public protest will flow from the provisions of Article 10. 

Article 11 leaves a great deal of discretion to the judiciary. It is not a far-reaching 
provision since it protects only freedom of peaceful assembly and since, in common 
with Articles 8—10, it contains a long list of exceptions in paragraph 2. In 
interpreting it, the UK judiciary will be obliged, under section 2 of the Human 
Rights Act, to take the relevant Strasbourg jurisprudence into account. That 
jurisprudence is not, on the whole, of a radical nature, although the Court has found 
that the right to organise public meetings is ‘fundamental’* and includes the right 
to organise marches, demonstrations and other forms of public protest. Article 11 
may impose limited positive duties on the state to ensure that an assembly or a 
protest can occur even though it is likely to provoke others to violence; the respon- 
sibility for any harm caused appears to remain with the counter-demonstrators.?5 

"Direct action' used in a symbolic sense — the fourth form of protest referred to 
above — has been found to fall within Article 11.56 The key factor in determining 
whether a protest counts as a peaceful assembly appears to be whether it is violent 
in itself or whether any violence arises incidentally.” The Court has only found an 
infringement of freedom of assembly in one judgment, Ezelin v France, and it has 
been a feature of the practice that applications do not reach the Court since the 
Commission has readily found them to be manifestly ill-founded.?? This cautious 
stance largely arises from the wide margin of appreciation which has been afforded 
to national authorities in determining what is needed to preserve public order at 
local level. 

Within the confines of this article, it is not possible to do justice to the 
complexity of the Strasbourg jurisprudence on Article 10. However, indications of 
its implications for public protest can be given. The content of speech will rarely 
exclude it from Article 10 protection: thus, speech as part of a protest likely to 
cause such low level harm as alarm or distress may be protected according to the 
dicta of the Court in Müller v Switzerland“ to the effect that the protection of free 
speech extends equally to ideas which ‘offend, shock or disturb’. However, since 
the emphasis is therefore on the paragraph 2 exceptions which include ‘for the 
prevention of disorder or crime ... for the protection of the ... rights of others’, 
speech as part of protest tends to be in a precarious position. Due to the existence 
of Article 11 it is fair to say that Strasbourg has not so far developed a distinct 
Article 10 jurisprudence on the use of speech as public protest. It is unlikely to do 
so since the Court and Commission tend to view freedom of assembly simply as an 
aspect of freedom of expression.*! This stance is appropriate given the deliberate 
adoption of the wider term ‘expression’ rather than ‘speech’ in Article 10; it also 


34 Rassemblement Jurassien Unite Jurassienne v Switzerland No 819/78, 17 DR 93, 119 (1979). 

35 Platform ‘Artze fur das Leben’ v Austria Series A, No 139 para 32 (1988); Judgment of 21 June 
1988; 13 EHRR 204. 

36 G v Federal Republic of Germany No 13079/87, 60 DR 256, 263 (1989). 

37 against Racism and Fascism v UK No 8440/78, 21 DR 138, 148 (1980). 

38 A 202-A (1991). In Steel and Others v UK (1998) Judgment of the Court 23 September 1998 a 
violation of Artcle 10 was found in respect of interferences with public protest. Both judgments are 
discussed below. 

39 Friedl v Austria No 15225/89 (1992) unreported; Christians Against Racism and Fascism v UK No 
8440/78, 21 DR 138 (1980). 

40 (1991) 13 EHRR 212. 

41 Ezelin v France A 202-A (1991). However, it may be noted that in his partly dissenting Opinion 
Judge de Meyer took the view that the two Articles were 1nextncably linked in their bearing on the 
instant situation and that there had been a violation of both (at 31). 
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avoids the problems experienced in the US, in distinguishing between message- 
bearing conduct and conduct simpliciter. Nevertheless, the conduct element of 
assemblies and protests may exclude it from Article 11 protection due to the 
requirement that they should be ‘peaceful’ and this restriction should probably also 
be read into Article 10 at least in respect of group protest, in order to ensure the 
consistency and coherence of the two Articles. This does not imply that the 
‘assembly’ element within the exercise of Article 11 rights is necessarily sub- 
ordinate to the *expression' element or that it is unnecessary to distinguish between 
the two elements. In Chorherr v Austria‘? the expression of protesters appeared 
likely to offend some spectators, leading to an interference with their peaceful 
enjoyment of a parade. The interference of the state with the Article 10 rights of 
the protesters was justified since it had the aim of upholding freedom of assembly. 

It would appear that certain forms of protest — peaceful persuasion, offensive 
persuasion and symbolic obstruction — will be protected under Articles 10 and 11 
as forms of expression when the Human Rights Act comes fully into force. 
Intimidation and actual obstruction as forms of protest are in a much more doubtful 
position, while forceful obstruction and violent protest will not be protected since 
they clearly cannot be termed 'peaceful'. Once protection is available for public 
protests, the state will have to provide some evidence justifying interferences with 
them. Thus, broadly speaking, the form of the protest rather than its content will 
determine whether it receives any protection at all. 


Justifying interferences: the margin of appreciation 


To be justified, state interference with the Article 8-11 guarantees must be pre- 
scribed by law, have a legitimate aim, be necessary in a democratic society and be 
applied in a non-discriminatory fashion. In freedom of expression cases 
Strasbourg's main concern has been with the ‘necessary in a democratic society’ 
requirement; the notion of ‘prescribed by law’ has been focused upon to some 
extent but always with the result that it has been found to be satisfied. The 
‘legitimate aim’ requirement will normally be readily satisfied; as Harris, O’ Boyle 
and Warbrick point out, the grounds for interference are so wide that ‘the state can 
usually make a plausible case that it did have a good reason for interfering with the 
right’.43 The provision against non-discrimination arises under Article 14; it is 
potentially very significant, especially in relation to minority public protests, but so 
far it has not been a significant issue in the relevant freedom of expression 
jurisprudence. 

Interpreting ‘prescribed by law’ in Sunday Times v UK,“ the European Court of 
Human Rights found that ‘the law must be adequately accessible’ and ‘a norm 
cannot be regarded as a “law” unless it is formulated with sufficient precision to 
enable the citizen to regulate his conduct’. This finding has been flexibly applied; 
for example, in Rai, Allmond and ‘Negotiate Now’ v UK the Commission had to 
consider the ban on public demonstrations or meetings concerning Northern 
Ireland in Trafalgar Square. The ban was the subject of a statement in the House of 
Commons and many refusals of demonstrations had been made subsequent to it. 
The Commission found that the ban was sufficiently prescribed by law: 


42 A 266-B (1993). 

43 Law of the European Convention on Human Rights (London: Butterworths, 1995) 290. 
44 A30 pera 49 (1979). 

45 81-A D&R 146 (1995). 
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It is compatible with the requirements of foreseeability that terms which are on their face 
general and unlimited are explained by executive or administrative statements, since it is the 
provision of sufficiently precise guidance to individuals ... rather than the source of that 
guidance which is of relevance.46 


In Steel and Others v UK*’ the Commission introduced a very significant 
qualification: “The level of precision required depends to a considerable degree on 
the content of the instrument, the field it is designed to cover, and the number and 
status of those to whom it is addressed’.48 Although the term ‘margin of 
appreciation’ (see below) was not used, this finding appears to allow the member 
state a certain leeway in relation to the ‘prescribed by law’ requirement. 

The Court has interpreted ‘necessary in a democratic society’ as meaning that: ‘an 
interference corresponds to a pressing social need and, in particular, that it is 
proportionate to the legitimate aim pursued’ .^ But the doctrine of proportionality is 
strongly linked to the principle of the margin of appreciation: the Court has stated 
that the role of the Convention in protecting human rights is subsidiary to the role of 
the national legal system, and that since the state is better placed than the 
international judge to balance individual rights against general societal interests, 
Strasbourg will operate a restrained review of the balance struck. The notion of a 
margin of appreciation conceded to states permeates the Article 10(2) and 11(2) 
jurisprudence, although it has not influenced the interpretation of the substantive 
rights. If the margin allowed is narrow, a very full and detailed review of the 
interference with the guarantee in question will be conducted.5! The width allowed 
appears to depend partly on the aim of the interference in question and partly on its 
necessity. In relation to the latter, the availability of alternatives to it will be 
relevant. If different views might be taken of the viability of the alternatives, the 
margin of appreciation afforded to the state will be wide; if it is the only possible 
restriction and it answers to a genuine need the margin will be wider. If a broader 
margin is allowed, Strasbourg review will be highly circumscribed and will be 
confined to policing the discretion of the member state in order to determine whether 
it was exercised in good faith and carefully and whether the measures of interference 
were reasonable in the circumstances. In finding that applications are manifestly ill- 
founded, the Commission has been readily satisfied that decisions of the national 
authorities to adopt quite far-reaching measures, including complete bans, in order 
to prevent disorder are within their margin of appreciation.52 The Court has also 
found ‘the margin of appreciation extends in particular to the choice of the 
reasonable and appropriate mean to be used by the authority to ensure that lawful 
manifestations can take place peacefully'.5? In Markt intern Verlag v FRG™ the 
Court found: ‘the European Court of Human Rights should not substitute its own 
evaluation for that of the national courts in the instant case, where those courts, on 


46 ibid at 152. The power in question arose from the Trafalgar Square Regulations 1952 (1952 SI 776) 
para 3 made under The Parks Regulation (Amendment) Act 1926. The Act allowed the Secretary of 
State to ‘make any regulations considered necessary .. for the preservation of order ..' in the parks. 

47 Application No 24838/94; Report of tbe Commission; Unreported. Judgment of the Court 23 
September 1998, available from the Court's web site «www dhcour.coe.fr». 

48 At pera 145. The Commission based these findings on the judgments of the Court in Chorherr v 
Austria Senes A 266-B, para 23 (1993) and in Cantoni v France para 35 (1996) (not yet published). 

49 Olsson v Sweden A 130 para 67 (1988). 

50 Handyside v UK A 24 para 48 (1976) 

51 See, for example, the Sunday Times case Series A 30 (1979); 2 EHRR 245 

52 See: Christians against Racism and Fascism v UK No 8440/78, 21 DR 138, and Friedl v Austria No 
15225/89 (1992) 

53 Chorherr v Austria Series A 266-B, pera 31 (1993). 

54 Series A 165 para 47 (1989). 
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reasonable grounds, had considered the restrictions to be necessary', admittedly an 
extreme statement of the extent to whicb Strasbourg should defer to the national 
decision. It may have been affected by the fact that the Court was dealing with 
commercial speech which it views as of much less significance than political speech. 
As Harris, O'Boyle and Warbrick put it in Law of the European Convention on 
Human Rights: ‘The privileged position of political speech derives from the Court's 
conception of it as a central feature of a democratic society. ..". 

The notion of common standards strongly influences the doctrine of the margin of 
appreciation. Where a common standard, or a trend towards such a standard, cannot 
be discerned among member states, greater deference to particular state practice is 
shown.55 For example, the lack of a uniform standard was the key factor in the ruling 
in Otto-Preminger Institut v Austria. The decision concerned the seizure of film 
likely to offend religious feeling. The European Court of Human Rights found that 
the film would receive protection under Article 10 but that its seizure fel] within the 
'rights of others' exception. In considering whether its seizure and forfeiture was 
‘necessary in a democratic society’ in order to protect the rights of others to respect 
for their religious views (under Article 9), the Court took into account the lack of a 
uniform conception within the member states of the significance of religion in 
society and therefore considered that the national authorities should have a wide 
margin of appreciation in assessing what was necessary to protect religious feeling. 
In this instance the national authorities had not overstepped that margin and 
therefore the Court found that no breach of Article 10 had occurred. Similarly, in 
Wingrove v UK5! the Court found that the English common law offence of 
blasphemy was sufficiently clear and precise. The Court further found: 


there is as yet not sufficient common ground in the legal and social orders of the member 
states of the Council of Europe to conclude that a system whereby a state can impose 
restrictions on the propagation of material on the basis that it is blasphemous is ın itself 
unnecessary ın a democratic society and incompatible with the Convention. 


On the other hand, where a principle has received general acceptance in the 
member states and in particular where it is closely linked to the notion of 
democracy, the Court will afford a narrow margin of appreciation only. In Socialist 
Party and Others v Turkey? the Court found that the dissolution of the Socialist 
Party of Turkey had breached Article 11 since: 


there can be no democracy without pluralism ... It is of the essence of democracy to allow 
diverse political programmes to be proposed and debated, even those that call into question the 
way a state is currently organised ... having regard to the essential role of political parties in 
the proper functioning of democracy ... In determining whether a necessity within the mean- 
ing of Article 11 exists, the Contracting states possess only a limited margin of appreciation ... 


This stance is in accordance with the Convention jurisprudence which has quite 
consistently recognised the need to protect the interests of minority and excluded 
groups. Its failures to do so in practice have on occasion attracted strong 


55 See Rees v UK Series A, No 106 para 37 (1986) 

56 Series A 295-A (1994); 19 EHRR 34. 

57 Case 19/1995/525/611; Judgment of 25 November 1996 

58 Para 57. 

59 Judgment of 25 May 1998 (App No 20/1997/804/1007) paras 41, 47, 50. 

60 Such groups have included criminals: Soering v UK A 161 (1989); prisoners: Ireland v UK A 25 
(1978), Golder v UK A 18 (1975); racial minomties: East African Asians cases 3 EHRR 76 (1973), 
Hilton v UK No 5613/72, 4 DR 177 (1976) (no breach found on facts); sexual minorities: Dudgeon v 
UK A 45 (1981), B v France A 232-C (1992); political minorities: Arrowsmith v UK No 7050/75, 19 
DR 5 (1978); religious minorities: Kokkinakis v Greece A 260-A (1993). 
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dissenting opinions within the Court itself. For example, in Cossey v UK®! Judge 
Martens said, in his dissenting Opinion: ‘this caution [in allowing a wide margin of 
appreciation based on a strict application of the common standards doctrine] is in 
principle not consistent with the Court's mission to protect the individual against 
the collectivity'.9? This stance would suggest that where a protest provided the only 
practical means available to a minority group to communicate its views to others, a 
narrow margin of appreciation only might be allowed. 


Domestic application of the margin of appreciation? Possible 
models 


The doctrine of the margin of appreciation is a distinctively international law 
doctrine, based on the need to respect the decision-making of nation states within 
defined limits. Therefore it would not appear to have any application in national 
law. As Sir John Laws puts it: 
The margin of appreciation doctrine as it has been developed at Strasbourg will necessarily 
be inapt to the administration of the Convention in the domestic courts for the very reason 
that they are domestic; they will not be subject to an objective 1nhibition generated by any 
cultural distance between themselves and the state organs whose decisions are impleaded 
before them. 


However, under section 2 of the Human Rights Act the domestic judiciary ‘must 
take into account’ any relevant Strasbourg jurisprudence, although they are not 
bound by it. The term exhaustively covers any ‘judgment, decision, declaration or 
advisory opinion of the Court’, any ‘opinion of the Commission given in a report 
adopted under Article 31’, any ‘decision of the Commission in connection with 
Article 26 or 27(2)’ or any ‘decision of the Committee of Ministers taken under 
Article 46’. The words ‘in connection with’ appear to mean that all findings which 
may be said to be linked to the admissibility procedure, including reports prepared 
during the preliminary examination of a case, could be taken into account. If any 
such jurisprudence is applied in determining any issue, it would be open to the courts 
to consider whether it is possible and desirable to avoid applying its margin of 
appreciation aspects. Where little or no guidance was provided by the Strasbourg 
jurisprudence, except in a very general sense, it would be open to the domestic 
judiciary to develop their own version of the margin of appreciation based upon 
earlier common law acceptance of the need for respect for the executive power. But 
adoption of a more intrusive jurisdiction would also be possible. Below, two broad 
approaches, termed the ‘review’ and ‘activist’ models are outlined, but this should 
not be taken to imply that others are unlikely to be developed. For example, aspects 
of both approaches might be encountered in judgments in the post-Human Rights . 
Act era which refused to apply the margin of appreciation aspects of the Strasbourg 
jurisprudence and yet adopted a restrained approach to interference with executive 
decisions. Moreover, an 'activist' approach to the exercise of communicative rights 
would not preclude a deferential approach to matters which the executive are 
peculiarly well placed to determine.“ From a leftist perspective, an ‘activist’ 
approach which failed to differentiate between interference in socio-economic 


61 A 184 (1990). 
62 At para 5.6.3. 
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sion than would be provided under cure 
domestic court will have to consideg 

disproportionate where there is almost&ne ji 
such need is advanced by the state. Whe different viewsToigosébe taken of the 
need for a particular restriction, a domeStg Court fully apyg the Strasbourg 
jurisprudence, including its margin of appreciation aspects, would tend to defer to 
the judgment of the executive. Clearly, this approach is distinguishable from that of 





heightened Wednesbury unreasonableness® but i d l the same 
outcome. , 
Adoption of such an approach could be said to be in accordance with 


Parliament's intention in passing the Human Rights Act Much of the 
Parliamentary debate appeared to be premised on the expectation that the 
doctrine of the margin of appreciation would be adhered to in domestic courts 
and a Conservative amendment to the Human Rights Bill sought to ensure that 
the domestic judiciary would be obliged to adhere to it in interpreting and 
applying the Convention. Although the amendment was rejected, the debate on it 
at the Committee stage in the Commons left open the possibility that the doctrine 
could be relied upon by the judiciary. In rejecting the amendment, but reassuring 
the Opposition member who had proposed it, the Home Secretary, Jack Straw, 
said: 
Through incorporation we are giving a profound margin of appreciation to our courts to 
interpret the Convention in accordance with British jurisprudence as well as European 
jurisprudence ... our own judges ... have not been able to bring their intellectual skills to 
bear on ... the development of the European Convention jurisprudence. ... The margin of 
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65 See, for example, Mark Tushnet, ‘An Essay on Rights’ (1984) 62 Texas Law Review; Horowitz, “The 
Rule of Law: an Unqualified Human Good?’ (1977) 86 Yale LJ 561. 

66 The findings of the Court under Article 10 regarding the third, fourth and fifth applicants in Steel, 
Lush, Needham, Polden and Cole v UK Application No 24838/94 (1998) Judgment of 23 September 
1998, available from the Court's web site «www.dhcour.coe.fr». 

67 See eg Chappell v UK (1988) 10 EHRR 510; Christians Againsthrtummeare i Fas v UK No 8440/ 
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appreciation is laid down in many Commission and Court judgments. Therefore it is spelt 
out [that it is available to the judiciary] in the meaning of clause 2.59 


These statements are confused and misleading since they fail to take account of 
the distinctively international law character of the doctrine of the margin of 
appreciation. Nevertheless, such statements might be interpreted in some quarters, 
as apparently they were by the Committee members, as indicative of an 
expectation that the margin of appreciation doctrine will be imported into 
domestic decision-making. A judge who favoured this approach might tend not 
only to apply the doctrine through the application of the Strasbourg jurisprudence 
in domestic law, but might also be minded to develop a domestic version of it 
based on deference to the decision of the executive.7 

The likelihood that a domestic doctrine of judicial restraint will be maintained 
and developed in the post-Human Rights Act era in relation to aspects of executive 
decision-making, including the policing of public protest, derives support from the 
decision of the House of Lords in R v Chief Constable of Sussex, ex parte 
International Ferry Traders Ltd.” International Ferry Traders Ltd, who were 
engaged in exporting live cattle, had sought judicial review of the decision of the 
Chief Constable of Sussex to limit the policing of animal rights protesters at 
Sboreham ferry port. The Lords had to consider the discretion of a Chief Constable 
to deploy powers to prevent a breach of the peace against protesters and the 
relevance of the margin of appreciation allowed to member states in respect of 
satisfying their Community obligations under the free movement of goods 
provisions of Article 34 of the Treaty of Rome. Lord Slynn, in a speech with which 
the other Law Lords agreed, found: ‘the courts have long made it clear that ... they 
will respect the margin of appreciation or discretion which a Chief Constable has’, 
and in this instance that margin had not been exceeded. As to the European aspects 
of the case, Lord Hoffman found 

on the particular facts of this case the European concepts of proportionality and margin of 

appreciation produce the same result as what are commonly called Wednesbury principles 

... in this case I think that the Chief Constable must enjoy a margin of discretion that cannot 

differ according to whether its source be found in purely domestic principles or 

superunposed European principles. 

The decision illustrates the attachment of the judiciary to the doctrine of deference 
to policing decisions, even where the application of European law might have led 
to a different result. Lord Hoffman's judgment above suggests that in the post- 
Human Rights Act era the application of the Strasbourg public protest juris- 
prudence in order to determine questions of proportionality might lead to the same 
results as the application of the Wednesbury doctrine, since decisions of Chief 
Constables as to the needs of public order would tend to be as readily deferred to 
within the 'review' model as those in respect of the allocation of resources. 

A. further possible approach would be to adopt a more intrusive jurisdiction. This 
approach might be termed ‘activist’ in the sense that it would tend to lead to greater 
interference with executive decision-making. It would tend to require considera- 
tion to be given primarily to the principles developed at Strasbourg for the inter- 
pretation of the Convention rights, rather than following specific decisions, 
whether as to admissibility or otherwise. Strasbourg has found that the purpose of 


D ——M—————— — ————— ÁO 
69 HL Deb 3 June 1998 col 424. 


70 On this point see further, the Rt Hon Lord Hoffman, ‘Human Rights and the House of Lords’ (1999) 
62 MLR 159, 161,165, 166. 2 E 
71 1988 <bttp://www.parlament>. 
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the Convention is to *maintain and promote the ideals and values of a democratic 
society'7? which include tolerance of views offensive to the majority, and to 
provide 'rights that are practical and effective' rather than 'rights tbat are 
theoretical or illusory’ .74 It would also be in accordance with this approach to have 
regard to the balance struck in public protest matters in other European courts 
within the margin of appreciation, and perhaps also to that struck by the 
International Covenant on Civil and Political Rights and in the US or Canada.” By 
so doing it might be possible to determine what the outcome of a decision at 
Strasbourg would have been had a lesser or no margin been conceded to the state. 
A national court which afforded greater protection to the substantive rights would 
never exceed that margin unless two fundamental Convention rights came into 
conflict. 

Ironically, this approach might also derive support from Jack Straw's comments 
at the Committee Stage of tbe Human Rights Bill since they could be taken to 
imply that the UK courts will be expected to develop the law by reference to 
common law principles beyond the development to be expected at Strasbourg and 
in accordance with higher human rights standards. The references to a ‘profound 
margin of appreciation’ for the courts and perhaps to ‘the development of the 
Convention jurisprudence’, which appeared to contradict the message taken by the 
Opposition members from what was said, would support this interpretation since 
they suggest that the courts rather than the executive have the main responsibility 
for assessing whether an interference is justified. The rejection in the Lords of a 
Conservative amendment to the Human Rights Bill which would have required that 
the Strasbourg jurisprudence should be binding on the UK courts also lends support 
to this argument. In rejecting the amendment the government spokesperson, the 
Lord Chancellor, implied that the possibility would thereby be left open of 
applying higher standards than those applied at Strasbourg.’° Any domestic judge 
uncertain whether to disregard a Commission decision on admissibility would be 
able to find some justification under the Pepper v Hart?! doctrine for so doing. The 
rejection of these two Conservative amendments suggests that the legislation is not 
intended to place the judiciary under an obligation to afford greater weight to 
freedom of assembly than Strasbourg has previously required, but that they are 
afforded a discretion to do so. It follows, it may be argued, that the legislation will 
impliedly recognise the difference between the roles of a national and an 
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74 Kjeldsen v Denmark (1976) 1 EHRR 711,731; see also the comments of the Court in Socialist Party v 
Turkey (1998) Case 20/1997/804/1007 as to tbe need for pluralism in a democracy n 59 and 
associated text. 

73 In Handyside v UK 1 EHRR 737 para 49 (1976) the Court said: '[Article 10] ... 18 applicable not 
only to ‘‘information’’ or ‘‘ideas’’ that are favourably received or regarded as inoffensive .. , but 
also to those which offend, shock or disturb the State or any sector of the population Such are the 
demands of that pluralism, tolerance and broadmindedness without which there is no ''democratic 
society’’’. 

74 Airey v Ireland (1979) 2 EHRR 305, 314. 

75 See eg Brandenburg v Ohio 395 US 444 (1969) in which it was found that an interference with public 
protest was acceptable only wbere incitement to unlawful action occurred. This may be compered 
with the decision on breach of the peace in Nicol v DPP [1996] 1 JCivLib 75 (discussed below) ın 
which such interference was permitted on the ground that it would not be unreasonable for others to 
react violently; no element of incitement was necessary. 

76 ‘The Bill would of course permit UK courts to depart from existing Strasbourg decisions and upon 
occasion it might well be appropriate to do so and it is possible they might give a successful lead to 
Strasbourg’: HL Debs col 514 18 November 1997. The Green Paper also stated that the Strasbourg 

i would not be binding: Bringing Rights Home: The Human Rights Bill Cm 3782, para 
2.4 (1997). 
7T] [1993] AC 593, [1993] 1 All ER 42. 
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international court, and in particular the need for the latter but not the former to 
take common European standards into account. 

In support of the ‘activist’ approach it might also be pointed out that the 
Strasbourg public protest jurisprudence is very heavily influenced by decisions of 
the Commission, which is not a fully judicial body?? and therefore has less authority 
than the Court. Even within the Court there is disagreement as to the interferences 
which fall within a state's margin of appreciation,” and this is particularly so in the 
only decision of the Court finding a violation of the freedom of assembly guarantee 
of Article 11, Ezelin v France.9 Two of the partly dissenting judges considered that 
the interference in question fell within that margin,®! although the majority found 
that the state had exceeded it. Nevertheless, the domestic judiciary may find the 
‘activist’ approach problematic, especially in determining whether a restriction is 
necessary in a democratic society in an instance covered by an adverse Commission 
decision on admissibility. It is inevitable, at least in the early decisions under the 
Human Rights Act, that in such circumstances some practitioners, magistrates or 
judges, lacking familiarity with the Strasbourg system, will view a finding of 
manifest ill-foundedness as virtually conclusive of the issue since on its face it 
appears to mean that the case was almost unarguable.8? Disregarding such a finding 
might be viewed as more radical than disapplying the margin of appreciation. This 
problem will be exacerbated since public protest issues are usually adjudicated on in 
low level courts. 

Judicial uncertainty in applying the Convention will arise in a number of 
contexts but public protest cases will present them with an especially stark choice: 
the Human Rights Act will provide that public authorities must not infringe 
Articles 10 and 11; this appears to represent a break with the traditional acceptance 
that there is no legal right to assemble or engage in public protest in the UK. Wills 
J said in ex parte Lewis:® "Things are done every day in ... the kingdom ... 
without let or hindrance, which there is not and cannot be a legal right to do, and 
not infrequently are submitted to with a good E add and this statement was 
recently approved of in Jones and Lloyd v DPP. ional judicial pronounce- 
78 Thus is a complex point since the term Judicial admits of various definitions which cannot be 

discussed here The Commission is generally characterised as an admunistrative body, however, when 
it finds that an application 1s manifestly wWl-founded and therefore inadmissible (Article 27(2)), ıt 18 
taking a decision on a question of law which will have a binding effect. Thus, 1n respect of ‘manifestly 


ill-founded’ decisions 1t may be said to be acting judicially. Disquiet as to rts discharge of this judicial 
function appeared to be a factor in the decision of the Parliamentary Assembly of the Council of 


79 eg in Cossey v UK A 184 para 3.6.5 (1990) Judge Martens in his dissenting opmion differed sharply 
from the majority: '... I think that the Court should not have built its reasoning on the assumption that 
"this is an area in which the Contracting Parties enjoy a wide margin of appreciation” ... In this 
context [of legal recognition of gender reassignment] there simply ıs no room for a margin of 


appreciation’. 

80 A 202-A (1991) 

81 Judges Ryssdal and Pettrti, at 26 and 28-30 

82 Under Article 27(2) of the Convention the Commussion shall consider inadmissible any petition 
submitted under Article 25 which it considers ... manifestly ill-founded .. The Court has said: 
‘rejection of a complaint as ‘‘manifestly il]-founded’’ amounts to a decision that there is not even a 
prima facie case against the respondent state ...’: Boyle and Rice v UK A 131 paras 53-54 (1988) 
However, Harris et al, n 43 above, 627 observe ‘[the manrfestly ill-founded provision] is possibly the 
only provision 1n the Convention where the Commussion, in rts practice, has departed from the literal 
and ordinary meaning of the words employed’. 

83 (1888) 21 QBD 191, 197 

84 [1997] 2 All ER 119. 
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ments suggest that the common law recognises legal rights to assemble and protest. 
In Hubbard v Pitt, in a well known minority judgment, Lord Denning referred to 
‘the right to demonstrate and the right to protest on matters of public concern’.® 
Very recently, Mr Justice Eady found, in a decision concerning animal rights' 
activists, that the Protection from Harassment Act 1997 ‘was ... not intended by 
Parliament to be used to clamp down on... the rights of political protest and public 
demonstration which are so much a part of our democratic tradition’.®’ But the 
references to ‘rights’ appear to be, loosely, to negative liberties? since otherwise 
such dicta would be in conflict with most of the judgments in the area. The Human 
Rights Act will require something more of public authorities than a mere voluntary 
tolerance of public protest. Thus, if the judiciary maintain the present balance 
between public order and freedom of assembly after the Act comes fully into force, 
they will fail to give it full effect. This appears to be the case even though 
voluntary tolerance of assemblies has so far been sufficient to meet the standards 
maintained at Strasbourg. Under the ‘activist’ model, then, it appears to be unlikely 
that justifications for judicial restraint in public protest decisions, if any, will be 
coterminous with Strasbourg restraint. 


The domestic application of Articles 10 and 11 


The key factor affecting the reception of Articles 10 and 11 into UK law will be, as 
indicated, the model favoured by the senior UK judiciary. But there may also be 

difficulties in bringing about statutory change. Relying on Articles 10 
and 11, protesters will be able to challenge public order provisions in criminal 
proceedings or seek judicial review of public order decisions made by police or local 
authorities. However, section 6 of the Human Rights Act provides that it is Jawful 
for a public authority to act in a way which is incompatible with Convention rights if 
it is authorised to do so by primary legislation or subordinate legislation made under 
incompatible primary legislation. If the legislation is thought to be incompatible the 
court must nevertheless apply it; the higher courts can make a declaration of 
incompatibility which will have no impact on the instant decision but which will 
probably trigger off a legislative change by Ministerial amendment.® Public order 
questions are rarely adjudicated on in those courts wbich are able to make a 
declaration of incompatibility, and some defendants would have little interest in 
appealing to a higher court in order to obtain the declaration since it would be of no 
personal benefit. However, members of some protest groups may be likely to appeal 
test cases to the higher courts in order to obtain changes in the law. But unless they 
do so as defendants in criminal proceedings, this will be possible only if they 
themselves have been ‘victims’ within the meaning of section 7 of the Human 





85 [1975] 3 All ER 1. 

86 ibid 10, 11 

87 Huntingdon Life Sciences Ltd and Another v Curtin and Others (1998) 3(1) J Civ Lib 37. 

88 It may be noted that when approval has been expressed of Lord Denning's defence of ‘rights to 

' the ‘right’ has become a freedom: per Otton J in Hirst and Agu v Chief Constable of West 

Yorkshire (1986) 85 Cr App Rep 143: having quoted Lord Denning’s findings with approval, he went 
on to say. ‘the freedom of protest on matters of public concern would be given the recognition it 
deserves’ 


89 s10(2) of the Human Rights Act provides: ‘If a Minister of the Crown considers that there are 
reasons for proceeding under this section, he may by order make such amendments to the 
on as he considers necessary to remove the incompatibility’. 
90 See ss 4(4) and (5) of the Act which provide that no court lower than the High Court or Court of 
Appeal may make a declaration of incompatibility. 
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Rights Act or are likely to become victims in future.?! In contrast, common law 
reform under section 6 may occur more readily: the limited meaning of ‘victim’ will 
still have some restrictive effect,?? but no provision has been included in the Act 
allowing the common law to override the Convention or creating restrictions as to 
those courts which can find incompatibility between the two. 


Breach of the peace 


Academic writers agree that the notion of maintaining the Queen's peace continues 
to be the central one in public order law.” It has been said to express the idea that 
people should be free to act as they choose so long as they do not cause 
violence’.™ This simple concept appears to be unobjectionable in civil libertarian 
terms since it would not sanction interference with the freedom to protest 
peacefully. However, as will be indicated below, this concept no longer expresses 
the central value underlying the doctrine of breach of the peace. In many respects it 
has been replaced by a notion of freedom of action so long as serious 
inconvenience is not caused. The concept itself has also changed and grown in a 
way that has taken it some distance from the values it may originally have 
expressed. Since the breach of the peace doctrine may curb all forms of protest — 
not excluding peaceful persuasion — it may be likely to come into domestic conflict 
with Articles 10 and 11 of the Convention. 

The definition of breach of the peace from R v Howell’ is usually taken as 
definitive. The Court said that a breach of the peace will arise if a positive act is done 
or threatened to be done which either: harms a person or in his presence his property, 
or is likely to cause such harm, or which puts a person in fear of such harm. This 
definition excludes some disturbances in public, including causing damage to public 
property, which are unlikely to lead to violence. Nevertheless, the definition is broad 
since it does not confine itself to actual harm. Nor does it require that the behaviour 
in question should be unlawful under civil or criminal law. Most significantly, the 
courts have accepted for some time that a person may be bound over for conduct 
likely to cause a breach of the peace, not merely for conduct actually amounting to a 
breach.” Since breaching the peace is not in itself a criminal offence and can lead 
only, in the first instance, to a binding over order to keep the peace or to be of good 
behaviour,” it is indistinguishable for practical purposes from conduct which leads 
to apprehension of a breach of the peace. Thus, the doctrine with its bind over and 
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91 s 7(1) of the Human Rights Act allows a person who 1s (or would be) the victim of a breach of a 
Convention right by a public authority to bring proceedings against the authority and, if successful, to 
receive ‘such relief or remedy or .. order... as [the court] considers just and appropriate’ (s 8(1)) It 
was accepted in Parliament that the Strasbourg interpretation of ‘victim’ would be used, rather than 
the test for standing under the UK judicial review doctrine (see the ruling of Rose LJ in 
State for Foreign Affairs ex p the World Development Movement [1995] 1 All ER 611, 618-20). This 
is now provided for in s 7(7). The UK group Liberty had argued for adoption of the latter as the test. 
Under the Strasbourg test, contained 1n Article 25, a perzon may not bring an application unless he or 
she has been personally affected by the alleged violation: X v Austria No 7045/75, 7 DR 87 (1976), 
Knudsen v Norway No 11045/84, 42 DR 247 (1985). 

92 s 7(7) provides ‘a person us a victim of an unlawful act only if be would be a victim for the purposes 
of Article 34 of the Convention if proceedings were brought ın the European Court of Human Rights 
1n respect of that act'. 

93 See, for example, D. Feldman, Civil Liberties and Human Rights in England and Wales (Oxford: 
Clarendon, 1993) 786. 

94 ibid 787. 

95 [1981] 3 AII ER 383. 

96 See Wise v Dunning [1902] 1 KB 167. 

97 The power to bind over arises under the Justices of the Peace Act 1361. 
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imprisonment possibilities?? reaches beyond positive acts and includes words, since 
words may signal that the harm in question is likely to arise. 

It has also been recognised for some time that a person may be bound over for 
conduct which is not itself a breach of the peace and which does not suggest that 
the individual concerned is about to breach the peace, but which may cause 
another to breach the peace.?? This possibility is implicit in the Howell definition 
itself and is insufficiently distinguished, within that definition, from conduct which 
in itself amounts to a breach of the peace. This additional possibility is of great 
significance in the context of public protest since it means that if peaceful and 
lawful protest may provoke others, it can lead to the arrest and binding over of the 
protesters. Of particular significance is the possibility that protest reflecting 
minority views may most readily be regarded as provocative. In Wise v Dunning! 
it was found that a breach of the peace would arise if there is an act of the 
defendant ‘the natural consequence of which, if the act be not unlawful in itself 
would be to produce an unlawful act by other persons'. 0) An extremely wide 
interpretation of this possibility was accepted in Holmes v Bournemouth Crown 
Court; an anti-smoking campaigner who held up a placard and shouted anti- 
smoking slogans but in no way threatened violence was arrested on the ground that 
if he stayed in his position — outside the designated lobbying area at a Conservative 
Party Conference — a breach of the peace might arise. The finding that in arresting 
him the officer had acted in the execution of his duty, was-upheld on appeal. A 
similar stance was taken in Kelly v Chief Constable of Hampshire! which con- 
cerned an altercation between a hunt saboteur and a huntsman, resulting in the 
arrest of the saboteur. According to the Court of Appeal, if a constable reasonably 
believes that a breach of the peace is about to occur due to a dispute he may arrest 
one of the participants: he has complete discretion as to which participant to arrest, 
and this may even be the case where the evidence suggests that the one not arrested 
has committed an assault on the other.!™ In other words, the victim of the assault 
may be arrested to prevent a fight between the two from breaking out. A similar 
situation arose in Morpeth Ward Justices, ex parte Ward, which concerned the 
behaviour of protesters against pheasant shooting. Brooke J stated: 'provocative 
disorderly behaviour which is likely to have the natural consequence of causing 
violence, even if only to the persons of the ro is capable of being conduct 
likely to cause a breach of the peace ...’.!° The reasonableness of the shooters’ 
behaviour or potential behaviour (one of the shooting party had threatened to kill a 
protester) was not called into question. The response of the shooters was viewed as 
the natural and probable consequence of the protest; the attribution of respon- 
sibility for the apprehended breach of the peace on the basis of proportionality 
between the provocation and the reaction was avoided. 


98 A binding over order cannot be made if a person does not consent to it and if she refuses to recognise 
her indebtedness to the Queen; by that acknowledgment she becomes liable to pay the sum fixed by 
the court if she fails to keep the peace or to be of good behaviour (Justices of the Peace Act 1361). Ifa 
person refuses she can be committed to prison for up to s1x months or until she complies: ! 
Courts Act 1980 s 115(3). 

99 Wise v Dunning [1902] 1 KB 167; Lansbury v Riley [1914] 3 KB 229. 

100 [1902] 1 KB 167. See also Duncan v Jones [1936] ! KB 218. 


102 6 October 1993, unreported, DC; cited in Bailey, Harris and Jones Civil Liberties: Cases and 
aterials 995) 

103 The Independent 25 March 1993 

104 Obiter comment from Lloyd LJ. The huntsman had assaulted Kelly with his whip. 

105 [1992] 95 Cr App R 215 

106 ibid 221. 
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However, this question received some attention in Nicol v DPP!” which con- 
cerned the behaviour of fishing protesters in blowing horns, throwing twigs into the 
water and attempting to dissuade the anglers from fishing. It was found that the 
protesters were guilty of conduct whereby a breach of the peace was likely to be 
caused, since their conduct, although lawful, was unreasonable and was likely to 
provoke the anglers to violence. This was clarified by Simon Brown LJ who found 
that a natural consequence of lawful conduct could be violence in another only 
where the defendant rather than the other person could be said to be acting 
unreasonably, and, further, that unless the anglers’ rights had been infringed, it 
would not be reasonable for them to react violently. It was assumed that their rights 
had been infringed,’® and that as between the two groups the behaviour of the 
fishing protesters was clearly unreasonable. The need to show an infringement of 
‘rights’ and the findings as to reasonableness place a limitation on the ‘natural 
consequence' test which was not present in Wise v Dunning. But of course this 
restriction depends upon a wide and uncertain test of reasonableness; the judiciary 
may well be disinclined to find that the behaviour of groups espousing minority, 
‘alternative’ viewpoints, such as hunt saboteurs or tree protesters, while lawful, was 
also reasonable. This decision may well be interpreted to mean that any activities as 
part of peaceful protest which may provoke those whose behaviour is the subject of 
the protest to use force should be accounted behaviour likely to give rise to a breach 
of the peace, so long as the protesters can be said to have infringed ‘rights’. 

At present, therefore, the breach of the peace doctrine not only fails to 
distinguish fully between the forms of protest referred to above, but also makes no 
attempt to enquire into their significance in terms of free expression. The doctrine 
provides no means of distinguishing between rowdy football supporters and 
protesters. There is no recognition of the particular need to protect the communi- 
cative rights of minority groups, on the basis that their views may find little 
expression within mainstream speech, or of the likelihood that the provision of 
such broad police powers, while neutral on their face as between collective and 
minority standpoints, will tend to bear disproportionately on the latter. The recent 
decisions discussed here exhibit an arbitrariness which fuels the general argument 
that these powers provide the police with an unacceptably wide discretion which is 
not fully held in check by the courts. Even where cases do not come to court, or 
where decisions to bind-over are overturned on appeal,! the detention of the 
defendant will have occurred on what is often a flimsy and imprecise legal basis. 
Within the two models indicated above, what effect might Articles 10 and 11 have 
on the development of the doctrine of breach of the peace? 

As noted above, any interference with freedom of peaceful assembly must be 
prescribed by law' according to Articles 10(2) and 11(2). These words import 
requirements of certainty and fair warning and therefore under the Human Rights 
Act the arrest and bind over powers are likely to be reviewed by the judiciary in 
order to determine whether they meet these standards. The view of the Law 
Commission is that ‘... binding over falls short of what ought to be two elementary 


107 [1996] 1 J Civ Lib 75. 

108 The rights referred to were left unclear. There 1s in general no right to fish; fishing rights may be 
obtained under a contract with the landowner, but this does not appear to have been the case in this 
instance since the anglers were fishing in a public park. 

109 As in Percy v DPP [1995] 3 All ER 124. The case concerned a solitary protester who trespassed at a 
US military base; it was found that her conduct was likely to give mse to a breach of the peace and 
when she refused to be bound over she was imprisoned. However, on appeal the Divisional Court 
found that trained mulitary personnel were unlikely to be provoked into responding to her trespass 
with violence. 
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principles of criminal or quasi-criminal law. These require the law to be both 
certain and readily ascertainable'.!!? However, as indicated above, the actual 
standards connoted by the words 'prescribed by law' may not be very high, 
particularly where public order matters are in issue. In Steel and Others v UK, "! 
which concerned arrest and detention of applicants engaged in various forms of 
public protest, the European Commission on Human Rights took note of the 
findings of the Law Commission regarding certainty, but, taking account of the 
notion of varying levels of precision referred to above, it found that *the concept of 
“breach of the peace" is sufficiently certain to comply with the notion of 
“prescribed by law” under Article 10 para 2'.!1? The Court found that the breach 
of the peace doctrine provided sufficient guidance and was formulated with 
sufficient precision to satisfy the requirement of Article 5(1)(c) that arrest and 
detention should be in accordance with a procedure prescribed by law and that the 

ibed by law requirement of Article 10 was also satisfied.!? In McLeod v 
UK''4 the Court found that the breach of the peace doctrine was “in accordance 
with the law’ under Article 8. Thus, in respect of the two elements of ‘prescribed 
by law' — legal basis and certainty — the breach of the peace doctrine meets 
Strasbourg standards. Within the ‘review’ model it is therefore almost 
inconceivable that domestic courts would wish to import higher standards under 
the ‘prescribed by law’ rubric. Within the ‘activist’ model, however, this would be 
possible on the argument that the findings in question depended on the application 
of relatively low standards of precision and accessibility. 

Reappraisal and reform of the doctrine of breach of the peace is more likely to 
occur by reference to the notion of what is ‘necessary in a democratic society’ 
within Articles 10 and 11. This issue was extensively considered by the Court in 
Steel but the findings were quite strongly influenced by the doctrine of the margin 
of appreciation.!!5 The first applicant had taken part in a protest against a grouse 
shoot and had stood in the way of participants to prevent them taking shots. Since 
this behaviour was likely to be provocative, the Court found that her arrest and 
detention, although constituting serious interferences with her freedom of 
expression, could be viewed as proportionate to the aim of preventing disorder 
and of maintaining the authority of the judiciary!!® and this could also be said of 
her subsequent detention in the police station for 44 hours.!!7 Jt may be noted that 
this conclusion was reached only by a five to four majority; the partly dissenting 
Opinions of Judges Valticos and Makarczyk termed the measures taken against the 
first applicant, Helen Steel, ‘so manifestly extreme’ in proportion to her actions 
during the protest that a violation of Article 10 had occurred. The second applicant 
had taken part in a protest against the building of a motorway, placing herself in 
front of the machinery in order to impede it. The Court found unanimously that her 


110 Law Commission Report no 222 para 4.16. The Law Commission relied m pert on the failure of these 

to meet the standards laid down by the European Convention on Human Rights. 

111 (1998) Application No 24838/94. Report of the Commission. Unreported. 

112 Para 148. Usually, Strasbourg will find a violation of the ‘prescribed by law’ requirement only where 
the interference has no legal basis: Malone v UK A 82 (1985); 7 EHRR 14; Halford v UK [1997] 
IRLR 471 

113 Steel and Others v UK (1998) Judgment of the Court 23 September 1998, available from the Court's 
web site <www.dbcour coe.fr» 

114 (1998) Judgment of the Court 23 September 1998, available from the Court's web site 
«www .dhcour.coe.fr». 

115 This was acknowledged by the Court, para 101. 

116 Paras 104 and 107. 

117 Para 105. The Commission acknowledged (at para 156) ‘some disquiet as to the proportionality of a 
detention of this length' which continued long after the grouse shoot was over. 
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arrest also could be viewed as proportionate to the aim of preventing disorder, even 
though it accepted that the risk of immediate disorder was not so high as in the case 
of the first applicant.!5 The third, fourth and fifth applicants were peacefully 
holding banners and handing out leaflets outside a fighter helicopter conference 
when they were arrested for breach of the peace. The Court found that there was no 
justification for their arrests at all since there was no suggestion of any threat of 
disorder.!? A violation of Article 10 was therefore found in respect of those 
applicants. These findings draw a clear distinction between the first and fourth 
categories of protest and suggest that interferences with the direct action form will 
usually be within the national authorities’ margin of appreciation. The decision is 
therefore of value since it places the form of protest most deserving of protection, 
peaceful persuasion, in a specially protected position. Therefore it will be 
problematic, even within the 'review' model, to uphold arrest or bind-over 
decisions in such instances or in cases of the Holmes v Bournemouth? type. This 
would be a welcome restriction and clarification of the breach of the peace 
doctrine, but in terms of protecting public protest, it would achieve no more than 
Nicol has already done. 

The stance of the Court in Steel in fact implies less tolerance of peaceful direct 
action than the stance taken in Nicol since the Court required only an interference 
with the rights of others and the possibility of disorder in order to be satisfied 
regarding proportionality; no added requirement to show that the defendant rather 
than the other party was acting unreasonably was imposed. The dissenting minority 
judgments in Steel made an oblique reference to such a comparison in noting that the 
behaviour of the first applicant, albeit ‘extreme’, was aimed at preserving the life of 
an animal.!?! The findings of the Court provide no basis for curbing interference 
under the breach of the peace doctrine with certain forms of public protest of the 
direct action type. Within the ‘activist’ model a case could be made out, as indicated 
above, for affording them constitutional protection but allowing interference based, 
for example, on distinctions between those likely to provoke immediate disorder, 
such as hunting and shooting protests (within the category of protests causing actual 
physical obstruction) and those unlikely to do so, such as protests at armed service 
bases, (protest of a symbolic or persuasive type). The latter are aimed, on the whole, 
at the relevant authorities, not at the persons who n to be present and are 
therefore somewhat less likely to provoke violence.!” Or the substantive rights 
under Articles 10 and 11 could be given greater weight by disallowing interferences 
with these forms of protest unless incitement to violence had occurred. But such 
determinations, which would have the effect of narrowing down the doctrine of 
breach of the peace, would not be rooted in the application of the Article 10 and 11 
jurisprudence: they would have to be based largely on an appeal to a notional 
‘higher’ standard of human rights, articulated by the general principles informing 
the Strasbourg jurisprudence, which might have been adhered to but for the margin 
of appreciation doctrine. If one of the key principles at stake is the need to protect 
the communicative rights of minority groups, such as pacifists, or environmental 
activists, reliance might be placed, by analogy, on strong pronouncements of the 





118 Para 109. 

119 Para 110. 

120 6 October 1993, unreported, DC. 

121 Partly dissenting Opinions of Judges Valticos and Makarczyk 

122 This distinction between the state and private persons would not hold good where, as in Arrowsmith v 
UK No 7050/75, 19 DR 5 (1978) Com Rep, CM Res DH (79) 4, the state representatives were (ox 
perceived themselves to be) directly affected. 
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need to protect minority rights and plurality within democracies which, as indicated 
above, are scattered across the Convention jurisprudence. !?? 


Criminal trespass 


Section 14A of the Public Order Act 1986,!24 which criminalises certain forms of 
trespass, overlaps with common law powers and, like them, is potentially 
applicable to all forms of public protest. Section 14A provides that a Chief Officer 
of Police may apply for a banning order! if he reasonably believes that an 
assembly is likely to be trespassory!?6 and may result in serious disruption to the 
life of the community or damage to certain types of buildings and structures. 
Section 14A(5) of the 1994 Act provides that once an Order is in being it 
to prohibit any trespassory assembly on ‘land in the open air'.!7/ Objection to 
section 14A has focused on its use of the broad and imprecise concept of ‘serious 
disruption to the life of the community' as the basis for imposing the most 
draconian form of prior restraint — a complete ban, albeit in restricted circum- 
stances.125 Further, the term ‘the life of the community’ connotes, it is argued, the 
lifestyle of the majority and therefore renders section 14A especially apt to 
interfere with the expression of minority, 'alternative' viewpoints. The meaning 
and ambit of section 14A were considered in Jones and Lloyd v DPP!? which 
concerned an assembly on the road leading to Stonehenge, at a time when a section 
14A Order was in force. The purpose behind the ban was to protect Stonehenge 
from possible damage by ‘New Age’ and other groups gathering there for the 
summer solstice. This assembly was not held as part of a semi-religious ceremony 
but to protest against the imposition of the ban. The prosecution argued that this 
peaceful assembly, which was simply present on the highway but inside the radius 
of the ban, was subject to the section 14A Order. The key question was whether the 
category of legitimate purposes for which the highway might be used included use 
of it by peaceful assemblies. Relying on Hickman v Maisey,!?? an authority con- 
cemed solely with the extent of proprietorial rights, the Court found that the 
highway was to be used for passing and re-passing only and that assembling on it 
was outside the purpose for which tbe implied licence to use it was granted. Thus, 
since the assembly had exceeded the limited rights of access to the highway it fell 
within section 14A(5); the fact that, but for the section 14A order, it would 
probably have been tolerated, was found to be irrelevant. 

This decision reveals both the precarious nature of the liberty to assemble and 
the narrow, technical approach often taken to it. Since under current UK law there 
is no legal right to assemble on the highway, and since the common law suggests 
123 ns 60,72 and 73, above. 

124 Inserted into the Act by 870 of the Criminal Justice and Public Order Act 1994. 

125 If an order is made it will subsist for four days and operate within a radius of five miles around the 
area m oL 

106 The element ob trespaus All be qaid where the Chief Constable reasonably believes that an 
assembly is intended to be held in any district at a place on land to which the public has no right of 
access or only a limited right of access and that the assembly is likely to be held without the 
permission of the occupier of the land or to conduct itself in such a way as to exceed the limits of any 
permission of his or the limits of the public’s nghts of access. 

127 The definition of ‘land’ in s 61(9) includes common land and non—metalled roads; it does not include 
metalled highway or buildings apart from certain agricultural buildings and scheduled monuments. 
The definition thus covers a number of private and semi-public places; it may include semi-enclosed 

malls, railway stations, 

128 See eg M.J. Allen and S. Cooper, n 15 above, 384. 


129 [1997] 2 AII ER 119. 
130 [1900] 1 QB 752 CA. 
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that any assembly on the highway is trespassory, any provision which criminalises 
the holding of 'trespassory' assemblies on the highway, in fact prohibits the 
holding on it of all assemblies of any significant size.!3! Following this analysis, it 
is questionable whether section 14A is compatible with Article 11. The Divisional 
Court considered that the two were compatible since peaceful assemblies were 
normally permitted. Once the Human Rights Act is fully in force, judges may be 
likely to find that section 14A, as interpreted in Jones and Lloyd v DPP, represents 
an interference with the substantive rights under Articles 10 and 11 since it allows 
interferences with peaceful assemblies. Under both the ‘review’ and ‘activist’ 
models, it might be concluded that public authorities will come under an obligation 
to allow peaceful assemblies on the highway. 

The key question will be the permissibility of the interference, under Articles 
10(2) and 11(2). Within the review model the purposes of banning orders under 
section 14A could be viewed as within certain of the specified Articles 10(2) and 
11(2) exceptions — the prevention of disorder, the protection of the rights and 
freedoms of others. As noted above, the Commission has accepted that banning 
peaceful assemblies will be within the margin of appreciation so long as it is at 
least plausible for the state to argue that a risk of disorder or a threat to the rights or 
freedoms of others was apprehended; once that threshold has been passed the 
assessment of the reasonableness of the measures needed to combat it has not been 
subject to strict scrutiny.!?? One of the adverse effects set out in section 14A(1)(b) 
is 'serious disruption of the life of tbe community'. Seeking to prevent or avert 
such disruption might be viewed as protecting the rights and freedoms of others. In 
fact, this was one of the justifications put forward in Parliament for introducing 
section 14A; Earl Ferrers said: "These assemblies can be deeply offensive to the 
local community ... The real infringement of liberty is what happens to the 
individuals whose lives are disrupted'.? In the case of Druids, New Age 
Travellers or various environmental protest groups, the state would probably be 
able to put forward some evidence of a risk that such disruption might be caused, 
since such groups have previously caused some disruption, and therefore it might 
well be accepted that the interference with freedom of assembly represented by 
section 14A did not exceed the margin of appreciation. 

The claim of disproportionality might leave this analysis unaffected. Section 14A 
allows the imposition of a ban with criminal sanctions attached; alternative sanctions, 
such as the preventive powers of the police under the breach of the peace doctrine or 
the power to impose conditions on assemblies under section 14 of the 1986 Act, are 
available. But affording the state a wide margin of appreciation tends, as indicated 
above, to preclude a strict enquiry into proportionality despite the fact that 
disproportionality between the interference and the legitimate aim might be expected 
to indicate that the margin had been exceeded. This restrained stance bas been taken 
by the Commission when it has considered bans in public protest cases.1?^ The limits 
of any ban and the possibility of holding meetings in areas unaffected by it might be 
noted in support of the proportionality of the interference.!?5 This stance would be 


131 s 16 of the Public Order Act 1986 defines an assembly as 20 or more people in a public place. As far 
as the common law 1s concerned an assembly would have to be of a size and duration such that it 
could not be said to be merely incidental to passage on the highway 

132 Ra, Albnond and ‘Negotiate Now’ v UK 81-A D&R 146 (1995), Chrutians agamst Racism and 
Fascism v UK No 8440/78, 21 DR 138. 

133 HL Deb col 1489 7 July 1994. 

134 n 132 above. 

135 The ban prohibits the holding of the assemblies 1n question for no more than four days and cannot pro- 
hibit thear being held outside an area within a radius of five miles from the specified centre. s 14A(6). 
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compatible with a state's duty to allow peaceful assemblies to occur (as opposed to a 
voluntary tolerance of them) on the argument that an assembly which might have the 
adverse effects set out in section 14A(1)(b) would always exceed the limits of the 
public's right of access to the highway. 

In contrast, within the second model it could be argued that in an instance such as 
the one which arose in Jones and Lioyd v DPP the interference was not necessary in 
a democratic society since it was disproportionate to the aim of preserving the rights 
and freedoms of others; it consisted of a complete ban on the assembly although tbe 
prospect of disruption to the life of the community was remote. Moreover, it failed to 
give any weight to the need, within a democratic society, to tolerate the expression 
of minority views or lifestyles: the protest was aimed at a ban which prevented their 
expression in a significant sense. Attention would thus focus on the communicative 
rights at stake and on the form taken by the assembly rather than on decisions taken 
in another legal context determining the ambit of the law of trespass. The strict view 
taken in Ezelin v France!?9 of the lack of proportionality between the minor 
punishment imposed on the applicant and the need to prevent disorder would 
support this argument, particularly as that punishment operated as a subsequent 
rather than a prior restraint. The decisions of the Commission on bans could be 
disregarded as being so heavily influenced by the doctrine of the margin of 
appreciation. Adoption of this stance would not necessarily involve making a 
declaration of incompatibility between section 14A and Articles 10 and 11. 
Compatibility could be achieved simply by judicial re-definition and restriction of 
the concept of ‘serious disruption of the life of the community' .1?7 


Conclusions 


At present the true boundaries of public protest are drawn, not by reference to the 
constitutional significance in a democracy of affording expression, through the 
medium of forms of protest, to a variety of viewpoints, but often arbitrarily due to 
the imprecision of the law and the narrow approach often taken to it in low level 
courts or by the police. It is tempting to look forward to the coming into force of 
the Human Rights Act in the expectation not only that the boundaries will 
eventually be re-drawn more precisely, but also that legal discourse in this area will 
focus not simply on disorder, but on the purposes of maintaining order. Whether 
that expectation will be fulfilled appears to depend, somewhat ironically, on the 
readiness of the domestic judiciary to disregard much of the current Strasbourg 
public protest jurisprudence. 

The key problem is that the findings of the domestic courts in any particular 
instance should be rooted in the Convention. But tbe influence of the margin of 
appreciation doctrine, especially in Commission decisions, together with under- 
theorisation and a failure to lay down broad pronouncements of principle, except at 
a very general level, makes it problematic to analogise from previous decisions. 
Thus, it might appear that the incremental domestic development of the Con- 
vention, in contrast to that of the common law, cannot occur without determined 
and perhaps naked judicial activism. The judicial will to undertake such develop- 


136 A 202-A (1991). 

137 So doing might merely be to give judicial approval to the working defimtion adopted by the police: 
there 1s some evidence that officers view the 'life of the community' as something which is not 
readily susceptible to disruption: see PAJ. Waddington, Liberty and Order (London: UCL Press, 
1994). 
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ment may not be present, but if it is it may have to confront the argument that the 
judiciary are stepping outside their constitutional role in a democracy, an argument 
that will be the more readily available since previous decisions at Strasbourg may 
provide them with no firm basis for deciding. Indeed, even where such a basis is 
provided, there are those, such as Lord Hoffman, who would wish to leave human 
rights' issues largely to Parliament in accordance with British constitutional tradi- 
tions.!38 Thus, contrary to current expectation, the judge who, for example, finds it 
possible to use Article 8 in order to provide a remedy for invasion of privacy as 
between two private parties!?? may in some respects appear to be taking no more 
bold a step than the judge who departs from an adverse determination at Strasbourg 
in order to find in favour of the defendant under Articles 10 or 11 in a public 
protest case. [n some quarters the charge of democratic illegitimacy might be 
levelled against both, despite the fact that the one is creating horizontal effects 
while the other is simply seeking to apply vertical ones. 

Judges within the ‘activist’ model may find, however, that their decision-making 
can be rooted in the general principles upheld at Strasbourg as underpinning the 
Convention rather than in its particular application. The justification for affording 
greater weight to communicative rights than that afforded at Strasbourg in findings 
under Articles 10 and 11 can be found in the need to ensure the genuine efficacy of 
the rights, with a view to realising the free speech objectives referred to above, 
especially in the case of minority groups or viewpoints. As argued, the Convention 
jurisprudence clearly recognises the need to protect a plurality of views in a 
democracy even in the face of offence caused to the majority.!4° It would be in 
accordance with the Convention concept of a democratic society to refuse to place 
those seeking to exercise communicative rights in the same position as football 
hooligans and to reject a legal tradition of valuing the general societal interest in 
public order over the exercise of such rights. In accordance with the values of the 
Convention, safeguarding the interests of minorities in a democracy is not to 
circumvent the democratic process but to uphold it by obviating the danger that 
those interests will be marginalised. 


Postscript 


Following submission of this article, the Divisional Court's judgment in DPP v 
Jones and Another was overturned by the House of Lords by a 3:2 majority.!*! The 
narrow basis of the decision was that under the common law a peaceful, non- 
obstructive assembly on the public highway is not inevitably tortious. The 
assembly in question had been found by the tribunal of fact to be a reasonable user, 
but the fact that an assembly is peaceful and non-obstructive will not mean that it 
will necessarily amount to a reasonable — and therefore non-trespassory — use of 
the highway. The case was not decided on Article 10 or 11 grounds, since despite 
the divergence between the majority and minority interpretations of the common 
law, it was not viewed as ambiguous or unclear. 


138 ‘For [two centuries] we have entrusted our most fundamental liberties to the will of a sovereign 
and, taken all in all, Parliament has not betrayed that trust’: Hoffman, n 70 above, 161. 

139 The Sun oc Mirror and Earl Spencer are currently obvious examples. It may be noted that the 
Commission recently declared inadmissible Earl Spencer’s claim against the UK in respect of an 
invasion of his privacy by the popular press. Earl Spencer and Countess Spencer v UK Applications 
Nos 28851/95 and 28852/95, press release of 16 January 1998. 

140 ns 60, 72 and 73 above. 

141 4 March 1999 <www.parliament.uk>. 
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Bargain Justice or Justice Denied? Sentence Discounts 
and the Criminal Process 


Ralph Henham* 


This article reports the result of an empirical investigation into the operation of 
sentence discounts in the Crown Court. It focuses, in particular, on the extent to 
which judges comply with section 48 of the Criminal Justice and Public Order Act 
1994 and discusses (inter alia) the relationship between sentence discounts and the 
nature of the charges faced by the defendant, the strength of the prosecution case 
and the choice between custodial and non-custodial sentences. It also examines the 
relative use made of sentence discounts and the nature and relevance of Court of 
Appeal guidance. The article begins by describing the socio-legal context in which 
sentence discounts operate and, following description of the research methodology 
and presentation of the results, concludes with an assessment of the implications of 
the research for sentencing policy and practice. 


Background 


The concept of the sentence discount in return for a guilty plea has long provoked 
controversy between due process and crime control advocates alike. One funda- 
mental due process objection to sentence discounts is that they undermine the 
presumption of innocence and the necessity for the prosecution to prove its case.! 
A further objection lies in what may be termed the ‘trial penalty’, or the perception 
that an unjustifiable difference in sentence severity exists between the sentence 
which follows a guilty plea and that which would be imposed if the offender were 
to plead not guilty and be convicted following a trial.^ The legal position appears 
unequivocal in that it has been stated on several occasions by the Court of Appeal 
(Criminal Division) that, whilst a guilty plea may be treated as a mitigating factor 
indicating remorse justifying a sentence below the level appropriate to the offence, 
a person exercising his right to plead not guilty should not be penalised by the 
imposition of a sentence above the ceiling fixed by the gravity of the offence. 
Despite this, research studies provide incontrovertible evidence of significant 
variations in average sentence lengths according to plea for offenders receiving 
custodial sentences. For example, Moxon's study of Crown Court sentencing practices 
covering 2,077 offenders sentenced at 18 Crown Court centres noted that, over the 
eight month period from June 1986 to February 1987, the average sentence length for 
* Nottingham Law School, Nottingham Trent University. 
The author wishes to thank the Research Secretariat, Lord Chancellocs Department and the Court 


Managers of the participating Crown Court Centres for facilitating this research. The project was funded by 
a grant from the Research Enhancement Fund, Nottingham Trent University. 


1 For an important discussion of the issues of principle involved in the context of the European 
Convention on Human Rights see A. Ashworth, The Criminal Process: An Evaluative Study (Oxford: 
Oxford University Press, 2nd ed, 1998) 286-292. 

2 In 1996 some 72 per cent of adult males convicted after pleading not guilty received custodial 
sentences compared with 61 per cent of those pleading guilty. The average length of custodial 
sentence was 36 months for not guilty pleaders and 21 months for guilty pleaders: Criminal Statistics, 
England and Wales, 1996 Cm 3764 (London: HMSO, 1997) 158—159. 

3 D. A. Thomas, Principles of Sentencing, (London: Heinemann, 2nd ed, 1979) 50. 
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those pleading not guilty was 23.2 montbs as compared with 18.2 months for 
offenders pleading guilty.* However, Moxon was careful to acknowledge the com- 
plexity of the relationship between plea and sentence and, in particular, the greater 
average weight of mitigation in cases where the defendant pleaded guilty.) Moxon's 
research also followed-up earlier work by McConville and Baldwin? which had 
postulated that defendants who unsuccessfully contested their cases after not guilty 
pleas were more likely to receive non-custodial sentences (69.3 per cent) than late 
pleaders (42.6 per cent) and straight-forward guilty plea cases (50.0 per cent). How- 
ever, Moxon found no difference in type of sentence according to the timing of the 
guilty plea, although confirming that average sentence lengths were curiously shorter 
for those defendants who changed their plea to guilty at the last moment.’ This finding 
was reversed as to type of sentence in Flood-Page and Mackie's recent study of Crown 
Court sentencing practice which examined some 1,777 cases of offenders sentenced at 
18 Crown Court centres during 1995—1996,9 but, the research unequivocally 
confirmed the general proposition that offenders who intimated that they would 
plead guilty from the outset were more likely to receive a shorter sentence than those 
who initially pleaded not guilty but changed their plea before trial, and corres- 
pondingly, the latter received shorter sentences than those convicted following a trial.’ 

Notwithstanding, the complexity of the relationship between plea and discount is 
further illustrated by the fact that average sentence lengths are not invariably 
shorter for guilty pleaders but vary according to offence.!? In particular, this not 
only reflects factors relating to the timing of the plea, but also includes circum- 
stances relevant to the offender's previous criminal history. More important, how- 
ever, is the nature of the offence itself. Certain offences to which offenders 
eventually plead guilty, such as wounding and indecent assault on a female, may 
result in smaller discounts because they are at the more serious end of the offence 
scale. These offenders may well have been originally charged with wounding or 
causing grievous bodily harm with intent, or rape, respectively. The 1996 Criminal 
Statistics!! indicate that, in cases where a lower average sentence resulted from 
guilty pleas, the implied discount was approximately 20 per cent, although much 
larger for some offences such as those involving drugs. The guilty plea rate also 


varies significantly according to offence type, ranging from as low as 39 per cent in 
rape cases to a high of 93 per cent in drug possession cases.!? This was confirmed 


4 D. Moxon, Sentencing Practice in the Crown Court, Home Office Research Study No 103 (London: 
HMSO, 1988) 33. 

5 ibid 32. 

6 M. McConville and J Baldwin, Courts, Prosecution and Conviction (Oxford: Clarendon Press, 1981) 
120 

7 Moxon states, however, that where a late change of plea was associated with a lesser charge being 
substituted the use of custody fell from 48 to 35 per cent for all guilty pleaders. This phenomenon 
occurred more commonly with violent than property offences, n 4 above, 33. 

8 C. Flood-Page and A. Mackie, Sentencing Practice. an examination of decisions in magistrates’ 
courts and the Crown Court m the mid-1990's, Home Office Research Study No 180 (London: 
HMSO, 1998). 

9 Sixty-four per cent of offenders pleading guilty from the outset received a sentence of less than 18 
months to 55 per cent of those who later changed their initial not guilty plea. Of those 
found guilty following a trial 45 per cent received a sentence of less than 18 months: ibid 90. 

10 n 2 above, para 7.41. 

11 ibid Table 7D, 158. 

12 ibid Table 7E, 159. Commenting on the anomalous figures for causing death by dangerous driving 
(where the average sentence length following a guilty plea was 35 9 months as compared to 29.1 
months following a not guilty plea), Ashworth suggests the explanation may be that the guilty 
pleaders are persuaded to plead guilty because their offences are particularly bad, whereas those not 
guilty pleaders are charged with offences at the lower end of the scale immediately above the 
boundary between dangerous and careless driving: n 1 above, 278. 
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by Flood-Page and Mackie's Crown Court study!? which emphasised that the 
impact of the plea was particularly marked in violent and sexual offences where 
offenders charged with the most serious offences (such as rape) were much more 
likely to plead not guilty. The research found that 70 per cent of those convicted of 
rape pleaded not guilty as compared to 39 per cent of those convicted of another 
sexual offence. Average sentence lengths for guilty pleaders were 3.9 years as 
compared with 8.1 years for those pleading not guilty, yet, as the authors note, ^ 
large differences in sentence length may reflect wide variations of offence beha- 
viour within rape.!5 The complex effects of these variations upon sentence length 
according to plea was not, however, investigated by the research. 

To complicate matters further the Judicial Statistics have long noted a significant 
difference in guilty plea rates according to Crown Court circuit. In 1994, when the 
present study was conceived, the overall guilty plea rate was 63 per cent,l? with the 
North Eastern circuit, for example, having a guilty plea rate of 65 per cent as 
compared with a rate of only 42 per cent in London itself.!7 Further, the acquittal 
rate for those pleading not guilty to all counts showed less variation between 
circuits ranging from 56 to 60 per cent.!? 

The reasons which determine whether defendants plead guilty or not guilty have 
concerned researchers for a considerable time.!? However, particular attention has 





13 n 8 above, Figure 8.17, 89. 
14 ibid. 


33 Howard Journal of Criminal Justice 203. 

16 Judicial Statistics, Annual Report, 1994, Cm 2891 (London: HMSO, 1995) 66 The 1996 figures show 
a guilty plea rate of 77 per cent for the North Eastern circuit compared with 49 per cent in the London 
courts. Judicial Statistics, Annual Report, 1996, Cm 1736 (London: HMSO, 1987) ch 6 See further 
Ashworth, n 1 above, 268—270. 

There were 10 per cent more guilty plea cases in 1997 (53, 472) than in 1996 and the guilty plea rate 
had risen to 66.7 per cent as compared with 65 4 per cent in 1996. The figures for each circuit were as 





follows: 

Committals for trial. Cases dealt with according to guilty plea 1997 
Circuit Number Per cent 
Midland and Oxford 11,035 73.4 

North Eastern 10,918 79.2 
Northern 8,379 65.9 

South Eastern 14,282 56.8 
Wales and Chester 3 62.7 
Western 5,318 68.6 
England and Wales 53,472 66.7 


Adapted from Judicial Statistics, Annual Report, 1997 Cm 3980 (London: HMSO, 1998) Table 6.8. 
17 ibid Judicial Statistics 1994, Table 6 7, 66. It should be noted that a guilty plea is only recorded where 
a defendant. 
(a) pleads guilty to all counts 
(b) pleads guilty to some counts snd not guilty to others and no jury is sworn in respect of the not 
ty counts 
(c) pleads not guilty to some or all counts but offers a guilty plea to alternatives which are accepted 
(provided no jury 1s sworn 1n respect of other counts). 
Further a case is only treated as a guilty plea if pleas of guilty are recorded in respect of all 
defendants: ibid 66. 
18 ibid Table 6.8, 67. 
19 See for example A. E. Bottoms and J. D. McClean, Defendants in the Criminal Process (London: 
Routledge, 1976) 115; J. Baldwin, Pre-trial Justice (Oxford: Basil Blackwell, 1985) 92-97, and, 
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focused on those cases where defendants make a last minute decision to change 
their plea from not guilty to guilty, either on or just before the trial date, causing 
the trial to ‘crack’. Zander and Henderson’s Crown Court study for the 1993 Royal 
Commission on Criminal Justice? confirmed just how significant the problem of 
‘cracked trials’ had become. Their research showed that of the 65 per cent of cases 
recorded as guilty pleas only 39 per cent were originally listed as such, the 
remainder (26 per cent) consisting of 'cracked trial' cases originally-listed as not 
guilty pleas. Since 31 per cent of cases originally listed as not guilty pleas did not 
result in a trial the 'cracked trial rate' was just less than one-half. There were 
clearly several utilitarian crime control arguments promoting concern at the high 
rate of ‘cracked trials’ which centred on the administrative and bureaucratic 
difficulties caused by the wastage of public resources, judicial and court time and 
the anxiety and inconvenience caused to victims and witnesses. The 1993 Royal 
Commission consequently argued in favour of a sentencing 'canvass' whereby a 
procedure initiated by the defence would permit the judge to indicate the maximum 
discount were the defendant to plead guilty.?! It was recommended that discussions 
on the level of charge should take place as early as possible to minimise the need 
for cases to be listed as contested trials.2? Particularly significant, however, was the 
Royal Commission's specific recommendation that the policy of offering sentence 
discounts should be kept under review in order to monitor its impact on members 
of the ethnic minority communities. Hood's 1992 research?? confirmed that: 


to a very substantial degree, the over-representation of Afro-Caribbean males and females in 
the prison system is a result of their over-representation among those convicted of crime and 
sentenced in the Crown Court." 


Hood estimated that 80 per cent of black male over-representation arose from 
conviction rates and the characteristics of the offences involved, the remaining 20 
per cent being attributed to ‘differential treatment’ and ‘other factors’ which 
influenced the nature and length of the sentences imposed. The findings indicated 
that two-thirds of the remaining 20 per cent was explicable by the fact that more 
black than white defendants pleaded not guilty and the longer prison terms they 
received as a result. The research suggests that the fact ethnic minority offenders 
were more likely to contest the charges against them inadvertently subjected them 
to a form of indirect discrimination since the system encouraged sentence 
discounts for guilty pleas. On this basis there is no reason to doubt the Royal 
Commission’s recommendation regarding ethnic policy review and, indeed, Flood- 
Page and Mackie’s Crown Court study confirmed evidence of indirect ethnic 
discrimination in the operation of sentence discounts.25 


generally, Ashworth, n 1 above, ch 9 and A. Sanders and R. Young, Criminal Justice (London: 
Butterworths, 1994) ch 7. 

20 M. Zander and P. Henderson, Crown Court Study, Royal Commission on Criminal Justice Research 
Study No 19, (London: HMSO, 1993) 95-96 and, see P. Robertshaw, ‘Cracked Trials: What is 
Happening’ [1992] CLR 867. 

21 For discussion, see A. Ashworth, ‘Plea, Venue and Discontinuance’ [1993] CLR 830. 

22 Royal Commission of Criminal Justice, Report Cm 2263 (London: HMSO, 1993) ch 7, para 56. The 
Seabrook Report had previously suggested that judges often failed to give full effect to the guilty plea 
discount whilst other» allowed substantial discounts i a 
Disposal of Business in the Crown Court (London: General Council of the Bar, 1992). 

23 R. Hood, Race and Sentencing (Oxford: Oxford University Press, 1992). 

24 ibid 179 

25 It should be noted that Crimmal Justice and Public Order Act 1994 s 48 contains no procedural 
safeguards in this respect and merely institutionalises a process which has manifestly adverse 
consequences for ethnic minority defendants. The implication with regard to European Convention on 

Human Rights, Article 14 are explored by Ashworth, n 1 above, 291. 
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In the event, the formalised system of plea bargaining or sentencing 'canvass' 
proposed by the 1993 Royal Commission met with widespread judicial hostility? 
principally on the basis that it would have effectively reversed the guidance 
delivered by Lord Parker CJ in Turner?! to the effect that a judge should (with one 
exception? never indicate the sentence which he is minded to impose. This 
guidance was explicit in stating that: 


A statement that on a plea of guilty he (the judge) would impose one sentence but that on a 
conviction following a plea of not guilty he would impose a severer sentence is one which 
should never be made. 


However, the 1993 Royal Commission clearly appreciated the various justifica- 
tions? which provide the rationale for the well-established principle of the 
sentence discount and developed a proposal for a three-point graduated sentence 
discount to reflect that by pleading guilty the defendant had thereby avoided a full 
trial of the issue?! 

It came as no particular surprise, therefore, when, in February 1994, the then 
Home Secretary Michael Howard announced an amendment to the Criminal 
Justice and Public Order Bill which would oblige courts to take into account the 
timing of guilty pleas when exercising their discretion to allow sentence 
discounts.?? In essence, the proposal was for a statutory system of sentence 
discounts for guilty pleas based on the general principle that the earlier a defendant 
pleads guilty the greater the reduction in the sentence. The resultant section 48 of 
the Criminal Justice and Public Order Act 1994, which came into force on 3 
February 1995, provides as follows: 


26 For discussion see A. Ashworth, The Criminal Process: An Evaluative Study (Oxford: Oxford 
University Press, 1st ed, 1994) ch 9. 

27 [1970] 2 WLR 1093. 

28 Lord Parker CJ indicated that it might be permissible for a judge to mdicate that the sentence may 
take a particular form irrespective of the nature of the plea. 

29 A subsequent attempt by Lord Widgery to water-down this guidance in Cain [1976] CLR 464 was 
thwarted by the Court of Appeal 1n a Practice Direction [1976] CLR 561 which effectively stated that, 
m so far as Cain and Turner were inconsistent, Turner should prevail. This was confirmed in Atkinson 
(1978) 67 Cr App Rep 200. 

30 These do not, however, directly address the rights of victims in relation to sentence discounts. See H 
Fenwick, ‘Procedural Rights of Victims of Crime: Public or Private Ordering of the Criminal Justice 
Process' (1997) 60 MLR 317, 326. 

31 The Royal Commission (n 22 above, 112) suggested. 


(a) the guilty plea discount should be available to the defendant who indicates a guilty plea discount 
in response to the service of the case disclosed by the prosecution; 

(b) the next most generous discount should be available to the defendant who indicates a guilty plea in 
sufficient time to avoid full preparation for trial The discount might be less if the plea were 
entered only after a preparatory hearing; 

(c) at the bottom of the scale should come the discount for the guilty plea entered on the day of the 
trial itself. Since resources would be saved by avoiding a contested trial at this late stage, it was 
considered that some discount should remain available, but appreciably smaller than for a guilty 
plea entered at an earlier stage. 


The possibility of a variable discount had previously been canvassed by Lawton LJ in Hollington and 
Emmens (1985) 7 Cr App R (S) 364, 367: ‘If a man is arrested and at once tells the police that he is 
guilty and co-operates with them im the recovery of property and the identification of others 
concerned in the offence, he can expect to get a substantial discount. But if a man is arrested in 


full discount for pleas of guilty in these sorts of circumstances, the better it will be for the 
administration of justice'. 
32 See The Times, 9 February 1994, 8. 
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(1) In determining what sentence to pass on an offender who has pleaded guilty to an 
offence in proceedings before that or another court a court shall take into account 
(a) the stage 1n the proceedings for the offence at which the offender indicated his 

intention to plead guilty, and 

(b) the circumstances 1n which this indication was given. 

(2) If, as a result of taking into account any matter referred to in subsection (1) above, the 
Couri Hugone a punishment on DIO On ee SICH is ens oe vere than the DUDISEEBEn EE 
would otherwise have imposed, it shall state ın open court that it has done so.?? 


The new sentence discount procedure was roundly condemned by Thomas who 
described it as 'a clumsy and partial attempt to turn [the general principles 
governing discounts for pleas] into statute' which unnecessarily increased the 
criteria by which a sentence must be justified.** Thomas also castigated the 
provision on a number of other grounds. For example, did it create an obligation to 
allow a discount in all cases or only where there had been an early plea? Could a 
court refuse to give a discount having taken the stage at which the alae 
indicated his intention to plead guilty into account? The provision 
conflict with the mandatory nature of section 2(2)(b) Criminal Justice Act 1991 
which required a court to impose a longer than commensurate sentence for a 
violent or sexual offence to adequately protect the public from serious harm from 
the offender; were offenders who pleaded guilty on a limited basis or to lesser 
offences charged in the indictment within the provision’s scope? To what extent 
did the provision preclude consideration of other relevant matters in determining 
the extent of the discount, such as the strength of the prosecution case? And, 
finally, was the sentencer effectively prevented from allowing a discount for a last 
minute plea??5 

Although the drafting of the provision is convoluted and woefully inadequate, it 
Clearly imposes a mandatory requirement for the court to take into account the stage 
in the proceedings at which the offender indicated his intention to plead guilty (and 
the circumstances/in which that indication was given). The second mandatory 
requirement is that the sentencer must state in open court that he has imposed a 
lesser punishment, if he bas done so, as a result of taking into account any matter 
which he is required to take into account by virtue of subsection (1), namely, the 
stage in the proceedings at which the intention to plead guilty was indicated and the 
circumstances in which the indication was given. What the statute does not appear to 
require is that the sentencer should indicate that a sentence discount has been given 
simply on the basis of the guilty plea simpliciter.” Neither does section 48 impose 
an obligation on the sentencer to explain why a sentence discount has not been 
allowed, irrespective of when indication of tbe intended guilty plea was given. 

The extent of the sentencer's duty to explain under section 48(2) does, however, 
require further clarification. The wording of section 48(2) read together with 


33 Crime (Sentences) Act 1997, Para 17, Sched 4 added a further subsection to Criminal Justice and 
Public Order Act 1994, s 48 as follows: '(3) In the case of an offence the sentence for which falls to be 
imposed by subsection (2) of Section 3 or 4 of the Crime (Sentences) Act 1997, nothing in that 
subsection shall prevent the court, after taking into account amy matter referred to 1n subsection (1) 
above, from imposing any sentence which is not less than 80 per cent of that specified on that 
subsection’. Note that the subsection is only effective in so far as it concerns Crime (Sentences) Act 
1997, s 3 (mandatory minimum sentences of seven years for third Class A drug trafficking offence) 
since s 4 (mandatory minimum of three years for third domestic burglary) has not yet been 
implemented. For comment see D. Thomas, ‘Crime (Sentences) Act 1997' (1997) 9 Archbold News 5, 
7, and *The Crime (Sentences) Act 1997' [1998] CLR 83, 90. 

34 D. Thomas, ‘Viewpoint’ (1994) 2 Sentencing News 12. 

35 ibid. 

36 D. Thomas, ‘Criminal Justice and Public Order Act 1994 — Implications for Sentencing’ (1995) 1 
Archbold News 5, 7. 
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section 48(1) implies that the obligation of the sentencer goes beyond that of a 
mere statement that he has given a sentence discount. The sentencer's decision 
must have been reached as a result of taking the matters he is required to take into 
account by virtue of subsection (1) and it should, I submit, consequently be 
necessary for the sentencer to articulate (ie make an explanatory statement) that he 
has reached his decision to allow a sentence discount on that basis. In this respect I 
do not entirely agree with Wasik and Taylor's following comment on the scope of 
section 48(2): 

An explanatory statement must be made in open court in every case where the court has, in 

the light of the defendant's guilty plea, imposed a sentence less severe than it would 

otherwise have imposed.37 
I would suggest that the sentencer’s obligation to make an explanatory statement in 
open court is restricted by section 48(2) to those situations where the decision to 
give a sentence discount has been reached as a result of taking those matters in 
subsection (1) into account.38 

The difficulty is produced by the convoluted wording of the section since, 
although it is mandatory to comply with section 48(1), it is impossible to know 
whether section 48(1) has been complied with without an explanation of the basis 
on which the decision to give credit for the guilty plea is made. To elaborate: 
where a sentencer states ‘I give credit for your guilty plea’, or, ‘in your favour is 
the fact you have pleaded guilty’ this appears to take into account the fact of the 
guilty plea only, without further explanation. Such a statement does not explain the 
basis on which the sentence discount has been calculated. It does not indicate that 
the plea discount resulted from taking the stage in the proceedings when it was 
indicated and the surrounding circumstances into account (as required by section 
48(1)). Thus, in such cases, the mandatory requirement in subsection (1) should be 
taken not to have been complied with. The reason for this is that we are unable to 
determine what the sentencer has subjectively considered — for example, he may in 
reality have subjectively complied with section 48(1) and simply failed to 
externalise his reasoning process — but, there is surely no point in having a 
mandatory requirement unless it can be inferred that failure to articulate the basis 
upon which the fact of the guilty plea has received credit and produced a sentence 
discount amounts to a breach of section 48. 

The only caveat is that the statute itself does not appear to require the sentencer 
to indicate that a discount has been given simply on the basis of the plea itself, yet 
we are unable to determine what is actually in the sentencer’s mind when phrases 
such as ‘I give you credit for your plea of guilty’ are used. Consequently, we are 
unable to discriminate between circumstances where sentencers need to have 
complied with section 48 and those where they need not, although the probability 
that the fact of the plea itself will form the basis of the sentencer’s decision to 
allow a sentence discount is likely to be small. To make any sense of the section, 
we should, therefore, apply the principle of de minimis and infer a failure to 
comply with section 48 in circumstances where no further explanation is given 
beyond a simple statement stating that credit has been given for the guilty plea. 
This wider interpretation has been adopted when discussing the research findings 
below.?9 


(London: B 

38 A view supported by Thomas, n 36 above, 7. 

39 See in particular, that relating to judicial compliance with s 48 and the proposed re-drafting of the 
provision. 
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It is also important to note that, despite the fact most decisions on sentence 
discounts relate to indictable offences tried in the Crown Court, the same principles 
apply to the magistrates’ courts.4° This is specifically recognised in the Magi- 
strates’ Association Sentencing Guidelines (1997) which, whilst preserving the 
principle of maximum judicial discretion, emphasise the desirability of operating a 
system of graduated sentence discounts: 

The law requires that the court reduces the sentence for a timely guilty plea, but the 

provision should be used with judicial flexibility. A timely guilty plea may attract a 

sentencing discount of up to one third but the precise amount of discount will depend on the 

facts of each case and a last minute plea of guilty may attract only a nominal reduction.*! 


As Wasik and Taylor point out,*? however, the imposition of the further obligations 
under section 48 on the magistrates' courts is somewhat unrealistic in view of the 
high rate of guilty pleas, but it does draw attention to important lacunae in Court of 
Appeal decisions on sentence discounts, namely, the absence of guidance on the 
use of sentence discounts for non-custodial sentences, and more particularly, on the 
circumstances in which a guilty plea might influence the choice between a 
custodial and non-custodial sentence. 

Since section 48 clearly contains no guidance relating to the appropriateness and 
extent of any sentence discount in particular circumstances, sentencers have 
continued to rely on Court of Appeal decisions to guide them in this respect. In the 
leading case of Bigfrey ^ Lord Taylor CJ stated that: 


as general guidance ... this court believes that something of the order of one-third would 
very often be an appropriate discount from the sentence which would otherwise be imposed 
in a contested trial. 


The facts, involving a complex fraud where the defendant had pleaded guilty at a 
late stage just before the trial, prompted Lord Taylor to emphasise that even in such 
cases, a considerable discount may be appropriate to reflect the saving in time and 
money and the stress caused to jurors, judges and witnesses. Lord Taylor also 
suggested that each case had to be judged on its merits and there could be con- 
siderable variance between one case and another. As Ashworth points out, 
pragmatic justifications for the guilty plea discount, rather than contrition, now 
seem more likely to predominate, and it is usually palpable that the latter is absent 
where a last minute guilty plea has been entered. Recent research by McCoy and 
Cohen in the United States tends to confirm the view that the remorse justification 
for the plea discount is in fact disingenuous and used to conceal the utilitarian (or 


40 See M. Wasik and A. Turner, ‘Sentencing Guidelines for Magistrates’ Courts’ [1993] CLR 345, 355. 
41 The Magistrates’ Association, Sentencing Guidelines (London: The Magistrates’ Association, 1997) 
para 2.4, iii. The paragraph continues to state that discounts may be given in respect of fines, periods 
of community service and custody although para 2.5.4, which deals with fines, points out that the 
guideline fines have not been discounted for a guilty plea. 
It is important to note that until 1989 the Magistrates’ Association Sentencing Guidelines made no 
mention of the possible effect of a guilty plea and my own study found that two-thirds of the 129 
interviewed regarded a guilty plea as of minor or no significance in mitigation: RJ. 
Henham, Sentencing Principles and Magistrates’ Sentencing Behaviour (Aldershot: Avebury, 1990) 
133 As Sanders and Young point out, even the 1993 version of the guidelines was muted in its 
enthusiasm for the discount principle’ n 19 above, 268. 
42 n 37 above, 18. 
43 (1993) 14 Cr App R (S) 511. 
44 ibid 515. 
45 In Akbar, The Times 29 September 1993, Scott Baker J, at first instance, indicated that those who 
pleaded guilty in trials involving enormous expense ‘could expect a considerable discount in 


sentence’. 
46 A. Ashworth, Sentencing and Criminal Justice, (London: Butterworths, 2nd ed, 1995) 137. 
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pragmatic) reality of the decision.“ The Court of Appeal in A and B^ has recently 
endorsed a pragmatic approach to the use of sentence discounts in the context of 
defendants who provide valuable information to the prosecuting authorities. Lord 
Bingham CJ laid down valuable detailed guidance to deal with those situations 
where the information had been given in the reasonable expectation that the 
assistance was reflected by the judge in an appropriate discount of the sentence. In 
so doing Lord Bingham stated explicitly that defendants who co-operated with the 
prosecuting authorities by incriminating co-defendants could expect an enhanced 
sentence discount, particularly where this resulted in a conviction or a guilty plea. 
The extent of any sentence discount given in return for assistance provided and 
expected in the investigation, detection, suppression and prosecution of serious 
crime necessarily depended on the value of the help given, which was a function of 
the quality and quantity of that assistance. Where, as in the instant case, the value 
of the information was not fully appreciated when sentence was passed, it was 
appropriate for the Court of Appeal to review the sentence and reduce it to reflect 
the true value of the assistance. 

With regard to the limits of the sentence discount, the Court of Appeal in 
Sharkey and Daniels ? (considering Costen)© confirmed that a maximum sentence 
was wrong in principle, and a small discount was necessary to reflect a guilty plea, 
notwithstanding the fact that the maximum permissible sentence was considered 
appropriate. The Costen exceptions were again considered in Landy and Hastings?! 
when the Court of Appeal again confirmed that, where the defendant had been 
caught red-handed and had no option but to plead guilty, the sentencer was 
justified in allowing no discount, and if (es in Hastings) the maximum sentence 
was otherwise considered appropriate, it could be imposed.?? In his commentary 
Thomas points out that these principles were decided before the implementation of 
section 48(1) which appeared to contemplate taking into account so-called 
inevitable pleas of guilty in the expression 'the circumstances in which the 
indication was given'. Although the provision did not indicate what should be the 
impact of such a plea, legislative policy clearly contemplated encouraging and 
rewarding early indications of plea, and, in these circumstances, the Court of 
Appeal's decision to support pre-Act principles could prove problematic. 


47 C. McCoy and N. Cohen, “Trial Penalty or True Confessions? An Analysis of "Acceptance of 
Responsibility" in the Federal Courts’, Paper presented at the Law and Society Association, Annual 
Meeting, Aspen, Colorado, USA, June 1998, 6. For an interesting analysis of current debates 
regarding the legitimacy of plea bargaining, see M. McConville, ‘Plea Bargaining: Ethics and 
Politics’ (1998) 25 Journal of Law and Society 562. 

48 The Times, 1 May 1998 

49 [1994] CLR 866. 

50 (1989) 11 Cr App R (S) 182. There are five exceptions to the sentence discount principle: 


(1) the maximum may be imposed on an offender under 18 who pleads guilty in a case almost falling 
within the powers under the Children and Young Persons Act 1933, 853(2) (see eg Godber 
(1986) 8 Cr App R (S) 460). 

(2) where a longer sentence is thought necessary to protect the public from a dangerous offender (it 
was held in Bowler (1993) 15 Cr App (S) 78 that the mitigating effect of factors such as a guilty 
plea should be reduced when a protective sentence under the Criminal Justice Act 1991 s 2(2Xb) is 


contemplated). 

(3) where the offender has been convicted on a ‘specimen’ count. 
(4) where the offender has pleaded not guilty until the last minute before changing it to guilty. 
(5) where the offender was caught ‘red-handed’ and there was no possible defence to the charge. 
Exceptions 2) to 5) above were recognised by the Court of Appeal in Costen. 

51 [1995] CLR 660. 

52 The reasoning is difficult to reconcile with Carroll (1994) 16 Cr App R (S) 488. See further, Thomas, 
n 51 above, 662. 
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In Fearon?? the Court of Appeal stressed that it was ‘highly desirable in every 
case where a defendant pleads guilty in the Crown Court for the judge invariably to 
say so in his sentencing remarks'. This would serve the dual purpose of informing 
the defendant that it had been taken into account and confirming to the Court of 
Appeal that this factor had been considered should an appeal follow. I have already 
argued that where section 48 applies the sentencers obligation should only be 
discharged if an explanation of the basis for the sentence discount is given in open 
court. This clearly goes beyond stating the fact of the plea itself which, as Thomas 
suggests, is not mandatory under section 48(2). Regrettably, the Court did not go 
further and suggest that in those exceptional cases where a sentence discount is 
refused this fact should also be stated by the sentencer in open court and an 
explanation of the basis for the decision given. 

Finally, it is important to note some recent significant procedural changes relating 
to ‘plea before venue’ and pre-trial hearings?? which may have indirectly impacted on 
the operation of sentence discounts. Of these only the latter has any relevant bearing 
on the research reported in this article, since the present system of mandatory Plea 
and Directions hearings was introduced in 1995 prior to the commencement of the 
empirical stage of the project?6 The system ensures that, having taken the 
defendant's plea, the judge should proceed to sentence whenever possible. Recent 
statistical evidence appears to indicate that these hearings reduced the rate of 
‘cracked trials’ from 26 per cent in 19937 to just below 19 per cent in 1997.58 It was, 
therefore, anticipated that these changes would be reflected in the research findings. 


Methodology 


At the project's inception in 1994 it was decided to select one First Tier Crown 
Court Centre from each of the six Circuits, ie Nottingham (Midland and Oxford); 
Leeds (North Eastern); Manchester (Northern); Norwich, later replaced by Lewes 
(South Eastern); Cardiff (Wales and Chester); and Winchester (Western). This 
number represented 6.7 per cent of the 90 Crown Court Centres (including Greater 
London Centres) and ensured adequate representation from each Circuit.?? 

The Judicial Statistics for 1994. showed that overall, of the 90,759 defendants 
dealt with by the Crown Court, 66 per cent (59,577) pleaded guilty. Averaged 
between the 90 Crown Court Centres this produced a figure of 662 cases. Over the 
six-month period chosen for data collection a five per cent sample of the average 
number of guilty pleas for each Centre chosen would bave necessitated a sample 
size of 33 cases per Centre. It was felt that greater representation of the use of 
sentence discounts would be achieved by this sample design rather than attempting 
to create Circuit or Centre sub-groups to reflect differences in guilty plea rates as 


53 [1996] CLR 213 

54 n 36 above, 7. 

55 For a useful discussion see M. Redmayne, "Ihe Criminal Procedure and Investigations Act 1996’ 
(1997) 60 MLR 79 and, more generally, as regards mode of trial decision-making, n 1 above, ch 8 

56 Practice Direction: Plea and Directions Hearings [1995] 1 WLR 1318. The ‘plea before venue’ system 
introduced by Criminal Procedure and Investigations Act 1996 s 49 came into force on 1 October 
1997 and, therefore, had no 1mpect on tbe cases included in this research. 

57 See Zander and Henderson, n 20 above, 95—96. 

58 Judicial Statstics 1997, n 16 above, Table 6.7. The percentage of cracked trials as a proportion of all 
cases disposed of fell from 19.5 per cent in 1996 to 18.6 per cent in 1997. The percentage of 
defendants pleading guilty on the trial date was 64.9 per cent 1n 1997 The rate varied between 59.4 
per cent (London) to 70.5 per cent (Northern). 

59 Source: Harell’s Guide (Henley-on-Thames: R. Hazell & Co, 1995). 
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between Circuits which was impractical. Furthermore, a three per cent sample of 
the overall number of guilty pleas was unrealistic since some 2,979 cases would 
have required detailed examination. In the event, permission was eventually sought 
to increase the sample size for each Centre to 50 cases, this reflecting 
approximately 7.6 per cent of the annual average number of guilty pleas for each 
Centre and 0.5 per cent of the annual number of guilty pleas for defendants dealt 
with in all Crown Court Centres according to the 1994 figures. 

Resource implications and analytical complexity suggested that a written record 
of the relevant decision-making process would be more reliable than verbatim 
notes of judicial sentencing comments obtained by a trained researcher attending 
selected guilty plea hearings.?! For these reasons it was decided to select the 
sample of 50 cases for each Centre retrospectively to cover the period April to 
September 1997, permission to access relevant court records having been obtained 
from the Lord Chancellor's Department. Approximately two guilty plea cases per 
week over the six-month period? were identified on a random basis, and Form 
508955 extracted from the court record was used to obtain transcripts of judicial 
sentencing comments direct from the court reporting firm present at sentence. 
Hence, the information derived from the court record together with the verbatim 
transcript of the judge's sentencing remarks in each case constituted the empirical 
input subsequently analysed. The final sample of 310 cases from the six selected 
Crown Court Centres where full information was available was ey 
comprised as follows: Cardiff (57), Leeds (55), Lewes (57), Manchester (29), 
Nottingham (50) and Winchester (62). 


n ud 


Results 


Judicial compliance with section 48 


This section provides an analysis and assessment of the extent to which Crown Court 
judges can be said to comply with the provisions of section 48(1) and (2) of the 
Criminal Justice and Public Order Act 1994. 

It is apparent from Table 1 that a bare majority of judges (53.2 per cent) stated in 
open court that they had given a sentence discount in return for a guilty plea. This 
leaves a sizeable minority who made no such statement, which is clearly a cause 
for concern. Therefore, if the narrow interpretation of what constitutes compliance 
with section 48 is accepted, ie if phrases such as 'I give you full credit for your 


60 n 16 above, Table 6.8. The equivalent figures for 1997 were 95,696 defendants dealt with, with 
65,782 (68 7 per cent) having pleaded guilty: n 16 above, Table 6.9. Averaged between the 90 Crown 
Court Centres the figure was 731 cases. A sample size of 50 cases per Centre reflected approximately 
6.8 per cent of the annual average number of guilty pleas for each Centre and the final sample size of 
310 cases represented 0.5 per cent of the annual number of guilty pleas for defendants dealt with in all 
Crown Court Centres 

61 It proved difficult to identify cases m advance from the weekly criminal firm list produced by each 
Court. 


62. In the case of two Courts, Manchester and Cardiff, a small proportion of the sample had to be drawn 
from cases dealt with up to December 1997 

63 This form provides the following information in respect of each person appearing for trial: name and 
date of birth, date of committal and from which magistrates’ court, whether committed on bail or in 
custody, whether legally aided, the name of the judge at trial and sentence, names of counsel and 
solicitors, date of the trial and the result, whether further remanded for reports, date of sentence and 
penalty imposed, court reporters present at each appearance, 

64 In a large number of cases it proved impossible to obtain the relevant sentencing transcript since the 
necessary information had been incorrectly recorded on Form 5089. 
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Table 1: Judicial compliance with s 48 


Frequency Per cent 
Yes 165 39.2 
No 145 46.8 
Total 310 1000 


guilty plea' are sufficient to satisfy the requirements of section 48(2), the evidence 
from this study indicates a significant judicial failure to comply with section 48. 
However, as previously explained, a wider interpretation of what constitutes 
compliance with section 48 should be adopted which regards the mere statement of 
a sentence discount for a guilty plea as insufficient without further explanation that 
it was given as a result of the matters referred to in section 48(1) being taken into 
account. The results indicate that of the 165 sentencers who stated that they had 
given a sentence discount in return for a guilty plea, only 58 (35 per cent) went on 
to give some explanation of the basis upon which they had reached their decision 
in open court. Of the 310 cases examined, 58 represents a mere 18.7 per cent who 
could be said to have complied with section 48 on this wider interpretation of the 
section. A typical example of the kind of phraseology which would satisfy this 
criterion of explanation, and hence constitute judicial compliance is provided by 
the following extract: 


Case 1 


I am however going to pass a lesser custodial sentence than I would otherwise have passed 
having regard to your pleas of guilty which you entered on the first reasonable opportunity. 


Nevertheless, although Case 1 makes a clear reference to the matter referred to in 
section 48(1)(a) — the stage in the proceedings for the offence at which the offender 
indicated his intention to plead guilty — the sentencer did not explain further how 
this particular factor (usually in combination with others) was translated into a 
specific numerical discount from that which would otherwise have been the 
appropriate sentence level based on existing sentencing principles. 

The study also examined the degree to which sentencers actually made clear in 
open court the extent of the sentence discount allowed following an explanation of 
the basis upon which it had been given. Only 28 (17.0 per cent) of the 165 sentencers 
recorded as notionally complying with section 48 in fact gave a complete explanation 
of the reasons for, and effect of, the sentence discount on the sentence. This 
represents a mere nine per cent of the total of 310 cases examined. As a proportion of 
the overall number of defendants pleading guilty dealt with by the Crown Court in 
1997, nine per cent represented just 5,920 from 65,782 cases% where a proper ex- 
planation might have been provided by the judge. An example of a judicial comment 
which can be regarded as satisfying the definition of a sufficiently complete explana- 
tion of the rationale, calculation and extent of the sentence discount is given below: 


Case 2 


It seems to me in all the circumstances that the normal tariff sentence for an offence of this 
kind, and given your background and other circumstances, would be one of twelve months; 
but because you have pleaded guilty at the first opportunity I am going to give you a very 
substantial discount and I propose to sentence you to a sentence of eight months 
imprisonment in regard to this offence. 

65 n 16 above. 
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In only six (4.1 per cent) of the 145 recorded cases where section 48 was not 
complied with did the sentencer indicate that ‘no discount’ had been given in 
return for the guilty plea, and, in only half of these cases, did the sentencer go 
on to provide any kind of rationale or explanation for this decision. However, it 
should be borne in mind that there is no statutory obligation under section 48 to 
articulate the fact that no sentence discount has been given for the guilty plea 
or explain the basis for that decision. Clearly, the 145 cases referred to 
contained a mixture of those cases where a sentence discount may have been 
given, but not articulated, and those cases where no sentence discount was 
given. Since the six 'no discount' cases were identified the likelihood of other 
similar cases was negligible. It is, therefore, reasonable to conclude that the 
remainder of those 145 cases where there was a failure to state the fact that a 
sentence discount had been given were in reality cases where a sentence 
discount was allowed. 

Although not relevant to specific decisions, it was considered important to obtain 
an indication of sentencers' general approach to the concept of the guilty plea 
discount in fixing sentence. Surprisingly, as many as 34.5 per cent of sentencers 
considered the guilty plea as either *not particularly important' or *not important at 
all’, and, whilst the largest percentage (36.8 per cent) did attach ‘some importance’ 
to it, fewer (28.4 per cent) regarded it as ‘very important’. However, of more direct 
concern was the judicial approach to those matters referred to as mandatory in 
section 48(1) in deciding what reduction in sentence to give for a guilty plea, ie (a) 
the stage in the proceedings for the offence at which the offender indicated his 
intention to plead guilty, and (b) the circumstances in which this indication was 
given. The results relevant to section 48(1)(a) are shown in Table 2 and, again, it is 
surprising, particularly in view of the emphasis given to the need to reflect the 
timing of the plea in the sentence discount, to note that 50.4 per cent of judges 
regarded the stage when the plea was entered as either ‘not particularly important’ 
or ‘not important at all’, with the latter category (35.2 per cent) larger than the 
judges regarding this factor as *very important' (26.2 per cent). 


Table 2: Importance Attached to Stage When Guilty Plea Entered 


Frequency Per cent 
Very important 83 26.8 
Some importance 71 22.9 
Not particularly important 47 15.2 
Not important at all 109 95.2 
Total 310 100.0 


As far as the circumstances surrounding the guilty plea indication are 
concerned (section 48(1)(b)) the research results reveal that the majority of 
judges (67.1 per cent) did take 'other circumstances' into account. For the 
purposes of the research the following factors were regarded as circumstances 
normally associated with the extent of any guilty plea discount in addition to the 
stage in the proceedings when the guilty plea was entered; remorse, the 
avoidance of the time and expense of a trial, and the fact that the victim and/or 
witnesses are spared the ordeal of a trial. A number of ‘other factors’ generally 
regarded as mitigating factors, and often weighed together with the guilty plea in 
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fixing sentence, were also mentioned.© The results show that the significance of 
the variables normally associated with the guilty plea discount? (particularly 
remorse) is far outweighed in the penal equation which determines penality by 
mitigating (ie other) factors commonly taken into account. 

Closely related to the timing of the plea and the circumstances in which the 
indication was given is the strength of the prosecution case and, in particular, 
whether the appropriate sentence reduction should be affected by the fact that the 
defendant was caught red-handed. The study investigated this issue by first 
establishing whether there was any indication of the strength of the prosecution 
case and secondly, if so, whether this had any effect on the sentence discount. 
Evidence regarding the strength of the prosecution case was present in 62.3 per 
cent of all cases examined, and some indication of whether the strength of the 
prosecution case had an effect on the sentence discount was apparent in 60.4 per 
cent of those cases. In fact, in only 4.2 per cent of cases could the strength of the 
prosecution case be said to have had a ‘substantial effect’ on the sentence discount. 
Furthermore, predominantly negative relationships were found to exist between 
judicial compliance with section 48 and the impact of the strength of the 
prosecution case on the sentence discount, and cases where the defendant was 
caught red-handed and the strength of the prosecution case appeared to have had a 
substantial effect on the sentence discount. It should also be borne in mind that the 
interrelationship of the timing of the plea and other significant circumstances 
which together might dictate the extent of any sentence discount is a complex 
process, and it is, therefore, not particularly surprising that it should be difficult to 
attribute substantial effects to discrete variables in the sentence discount decision- 
making process. Certainly, the research results do not provide any evidence which 
would lead us to question the conclusion that the extent of any sentence discount 
does not vary significantly according to the strength of the prosecution case. 


Structural factors and sentence discounts 


We now turn to consider a series of structural or organisational variables in the 
criminal process and their relationship to the decision to allow a sentence discount 
in return for a guilty plea. In the first instance, it was decided to investigate 
whether the fact the defendas pleads guilty to a lesser included offence has any 
effect on the sentence discount. In essence, this deals with the kind of case where 
the prosecution agrees to drop a more serious charge in return for a guilty plea to a 
lesser included offence, a typical example being where the defendant agrees to 
plead guilty to wounding or inflicting grievous bodily harm contrary to section 20 
of the Offences against the Person Act 1861 having been charged with the more 
serious offence of wounding or causing grievous bodily harm with intent contrary 
to section 18 of the same Act. In only one case included in the research was this 
factor described by the judge as having a ‘substantial’ effect, although specific 
reference was made to it in nine cases (2.9 per cent). À related situation is whether 
the fact the defendant indicates a willingness to plead guilty on a limited basis to 
the charges in the indictment has any effect on the sentence discount. This factor 


66 For example: previous convictions — gaps in offending, lack of pattern, reduction in serious offences, 
67 Exldns Beaucsun che proces e Die pud Diss Nae dn cd 
68 See Ashworth, n 1 above, 271—275 for detailed discussion. In 1997 the percentage of tonals which 


cracked because the prosecution accepted a plea of guilty to an alternative charge was 14.7 per cent: n 
16 above, Table 6.7 
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was mentioned as relevant to the sentence discount decision in a mere three cases 
(1.0 per cent) and its effect described as 'substantial' in one case only. Notwith- 
standing, it should again be borne in mind that the significance of charge 
bargaining in relation to sentence discounts is ultimately connected to the timing 
of the plea and the opportunities for those activities in the pre-trial process. 
Further, since the notion of the guilty plea discount in principle occurs without 
reference to charge bargains a limited connection between those processes is to be 
expected. 

Similar arguments apply in the case of fact bargains," where the prosecution 
agrees to present a particular version of the facts (usually lowering the seriousness 
of the offence) in return for a guilty plea. In such circumstances the sentence will 
be effectively further reduced by the guilty plea discount. Alternatively, the 
prosecution’s version of the facts may be challenged post-conviction through a 
Newton hearing.’! The extent to which the process of awarding a sentence discount 
is influenced by the fact that the defendant has previously disputed the facts of the 
charge to which he eventually pleads guilty was examined in the research. This 
phenomenon occurred in only three (1.0 per cent) cases and, therefore, could not be 
regarded as a significant influence on sentence discounts in the research sample. 
However, it can again be seen as a factor closely-related to the timing of the plea in 
its impact, as seen in one case where the defendant eventually pleaded guilty 
shortly before trial when the prosecution were prepared to accept the basis of the 
plea as the non-commercial supply of a Class A drug. Although this consequently 
reduced the seriousness of the offence and, to that extent, produced a sentence 
discount, the lateness of the plea precluded any further sentence reduction based on 
the stage in the proceedings when the plea was entered. 


Penal decisions and sentence discounts 


This section examines two important issues involving the operation of sentence 
discounts neither of which has received much attention in previous sentencing 
studies.” The first concerns the extent to which sentence discounts are available 
for sentences other than custody. Flood-Page and Mackie report briefly that no 
significant difference in the length of a community service order or probation order 
by plea was found, whilst noting, significantly, that those pleading guilty and fined 
were fined less on average — £548 as against £835. The present study was not 
designed to measure the differential impact of sentence discounts on the various 
custodial and non-custodial sanctions available to sentencers. It was, however, able 
to explore whether any significant relationships existed between sentence 
discounts and penal sanctions. For example, a negative relationship was observed 
between non-custodial sentences (excluding fines) and judicial compliance with 
section 48. This was particularly marked in the case of community service orders, 
conditional discharges, suspended sentences and probation orders of between 12 
months and three years, whereas in the case of fines the relationship was positive. 
The rate of compliance with section 48 was 60.4 per cent for custodial sentences, 
whilst the rate for the most commonly used community sentences (community 
service orders, combination orders, probation orders) was only 38.3 per cent. 


69 This is because the defendant has, in effect, already negotiated a sentence reduction. 
70 See Ashworth, n 1 above, 275—276. 

71 (1982) 4 Cr App R (S) 388. See further, Ashworth, n 46 above, 300—301. 

72 Wasik and Taylor, n 37 above. 

73 n 8 above, 92 
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The fact that the need to comply with section 48 appears to have been ignored in 
so many cases involving non-custodial sentences also helps to explain the lack of 
any relationship between the timing of the guilty plea and the choice between a 
custodial and non-custodial sentence. Notwithstanding, as previously acknow- 
ledged, the stage at which the plea is entered is not the sole determinant of a 
sentence discount. However, it seems that remorse is not necessarily one of the 
other most relevant circumstances since, although a significant relationship was 
found to exist between remorse and whether the guilty plea influenced the choice 
between a custodial and non custodial sentence, remorse was not found to be a 
relevant factor in 58.5 per cent of cases where the influence of the guilty plea was 
acknowledged. It would appear instead that it is the existence of 'other factors', not 
usually acknowledged as direct reasons for allowing a sentence discount, which, 
taken together with the plea, produce a reduction in the sentence. A strong 
relationship was evident between these ‘other factors’ and cases where the guilty 
plea did influence the choice between a custodial and non-custodial sentence. 


Differences in practice between centres 


It is necessary to preface what follows by emphasising that, whilst no attempt was 
made to match defendants in terms of age, sex, offence etc for each Crown Court 
Centre examined, this was considered unnecessary in order to establish the internal 
validity of the research method since section 48 is mandatory (whenever its 
conditions are fulfilled) irrespective of any of these factors.’4 This is not, of course, 
to say that these factors could not impact on the variables which were taken into 
account in the sentence discount decision-making process, or the weight attached 
to them in each case. Notwithstanding, this study did not attempt to discover those 
factors which are responsible for disparities in sentence decision-making? across 
Circuits, but, rather, it was concerned to identify ways in which Crown Court 
Centres’ may differ in their approach to the application of section 48 and those 
variables instrumental in this process. 

With these considerations in mind, the research attempted to determine whether 
there were any significant differences in practice between Crown Court Centres in 
the use made of sentence discounts. 

As may be seen from Table 3, considerable differences were observed between 
Crown Court Centres in the extent to which judges complied with the basic 


74 Limited comparisons can be made with national data from the Home Office: Cautions, Court 
Proceedings and Sentencing, England and Wales 1997, Statistical Bulleun 18/98 (London: 
Government Statistical Service, 1998). For example, as regards offence distribution, the research 
figures were burglary (19.0 per cent), theft (12.3 per cent) and assault occasioning actual bodily harm 
(7.4 per cent) whilst comparable national figures were 8.1 per cent, 39.5 per cent and 11.4 per cent — 
violence against the person: ibid Table 4. Table 12 reveals that the percentages pleading guilty to 
these offences nationally were burglary (84 0 per cent), theft (69.0 per cent) and violence against the 
person (53.0 per cent). The high proportion of offenders pleading guilty to burglary probably accounts 
for the greater representation of this offence 1n the research sample. 

As regards demographic variables such as the sex and age of offenders, the research figures were 
865 per cent male and 10.6 per cent female (2.9 per cent mussing cases) compared with national 
figures of 82.0 per cent male and 18.0 per cent female: ibid para 15. 25.2 per cent of offenders in the 
research sample were under 18 compared to national figures which indicate that 14 5 per cent of all 
offenders found guilty of indictable offences were under 18 ibid Table 5. 

75 This has proved to be a particularly difficult task. see J Hogarth, Sentencing as a Human Process 
(Toronto: University of Toronto Press, 1971) and R. Hood, Sentencing the Motoring Offender 
(London: Heinemann, 1972). 

76 It cannot be assumed that differencee in practice between Centres necessarily reflect differences 
between Circuits. 
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Table 3: Judicial Compliance with s 48 by Crown Court Centre 
Centre Yes No Total Compliance 


rate 
Cardiff 26 3] 57 45.6 
Leeds 41 14 55 74.5 
Lewes 22 35 57 38.6 
Manchester 13 16 29 44.8 
Nottingham 34 16 50 68.0 
Winchester 29 33 62 46.8 
Total 165 145 310 


requirement in section 48(2) to state in open court that a sentence discount had 
been given. Although many variables (including judicial training) may affect the 
rate of compliance, differences in compliance rates of between 38.6 per cent for 
Lewes and 74.5 per cent for Leeds should be a cause for concern and merit further 
investigation. Similarly, a significant relationship was found between Crown Court 
Centres and whether judges who had complied with the basic statutory requirement 
in section 48 went further and gave some kind of explanation of the way the 
discount had been arrived at in open court." In this case the compliance rate for 
each Centre varied from eight per cent for Nottingham to 27.4 per cent for 
Winchester, from an overall total of 58 (35 per cent) of all cases (165) who 
complied with the basic requirement in section 48 to state in open court that a 
sentence discount had been given. 

A number of differences were also found between Crown Court Centres in their 
general approach to the question of sentence reduction in return for a guilty plea. 
For example, Centres differed in the importance attached to the guilty plea in 
fixing sentence, ranging from nine per cent in Leeds regarding it as 'very 
important' to 48.3 per cent in Winchester. Similar results were obtained in 
connection with the importance attached to the stage when the guilty plea was 
entered although, contrary to tbe overall trend, the proportion remained the same 
for Leeds and Lewes and actually fell for Cardiff, Manchester and Winchester 
confirming in general terms, that the stage when the plea is entered is not 
necessarily the most important significant variable affecting the sentence discount 
decision. The importance of ‘other factors’ in the decision to allow a sentence 
discount is somewhat equivocal. There appears to be little consistency in the role 
played by such other mitigating factors in the discount decision-making process as 
between the Crown Court Centres examined. For example, ‘other factors’ were 
cited in 86.0 per cent of cases examined for Cardiff, 96.0 per cent for Manchester 
and 74.2 per cent for Winchester, but in only 15.8 per cent for Lewes and a mere 
four per cent for Nottingham. I would suggest that these differences in approach 
and consistency in sentence decision-making observed between Centres may be 
related to differences in offender and offence characteristics which were not 
investigated in this research. In addition, a negative relationship was found 
between Crown Court Centres and the strength of the prosecution case as a factor 
in discount decisions, it being cited on average in only 24.8 per cent of cases. 

Finally, some conclusions may be drawn from the comparison of national data 
for 1997 and some of the research data in Table 4. 

T7 It will be recalled that, according to the wider interpretation adopted in this research, failure to 
provide such an explanation was treated as failure to comply with s 48(2). 
78 1¢ mitigating factors not directly associated with the guilty plea discounts, n 66 above. 
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Table 4: Comparison of National and Research Data Relating to Guilty Plea Variables 


Circuit Centre guilty plea defendant Importance judicial 

committals' ^ pleads guilty attached to compliance 
(per cent) at trial? stage plea with s 48 
(per cent) entered (per cent) 
(per cent) 

Midland & Oxford ^ Nottingham 73.4 61.7 34.0 68.0 

North Eastern Leeds 79.2 67.5 9.0 74.5 

North Manchester 65.9 70.5 34.5 44.8 

South Eastern Lewes 62.1 64.6 21.1 38.6 

(excluding London) 

Wales & Chester Cardiff 62.7 67.4 22.8 45.6 

Western Winchester 68.6 61.1 34.0 46.8 


Notes: ! extracted from n16 above, 1997, Table 6 8 
2 extracted from n16 above, 1997, Table 6.7 


These figures suggest little or no relationship between the stage when the plea is 
entered and judicial compliance with section 48. For example, Leeds had the 
highest compliance rate (74.5 per cent) yet recorded the lowest percentage given to 
the stage when the plea was entered (nine per cent). Although Lewes recorded the 
lowest percentage accorded to the stage (21.1 per cent), it had the lowest rate of 
compliance with section 48 (38.6 per cent). Further, the North Eastern circuit 
(Leeds) had the highest guilty plea rate (79.2 per cent) whilst the South Eastern 
circuit (Lewes) had the lowest (62.1 per cent). Despite this, the significance to be 
accorded to the stage when the plea is entered as an element in the decision-making 
process is confirmed by the Northern Circuit where the highest rate of ‘cracking’ at 
the trial date occurred (70.5 per cent), and Manchester where the highest 
percentage given to the stage when the plea was entered (34.5 per cent) was 
recorded. These results again confirm the complexity of the sentence decision- 
making process. 

Some differences between the Crown Court Centres examined existed in the use 
made of sentence discounts in relation to custodial sentences, community 
sentences and fines.” For example, Centres varied in the extent to which non- 
custodial sentences were passed without reference to the guilty plea entered by the 
defendant, and the extent to which the guilty plea (either alone or in combination 
with other mitigating factors) tipped the balance between a custodial and non- 
custodial sentence. The fact that guilty pleas were ignored for non-custodial 
sentences more frequently in one Centre than another may bave been due to the 
fact that the sample for that Centre included more cases than other Centres where 
non-custodial sentences were appropriate. However, the important point is, as 
indicated earlier, that the guilty plea was ignored at all, and that there was a failure 
to comply with section 48. 

A particularly interesting aspect of the analysis was concerned with the 
relationship between judicial status and a number of research variables. 

The distribution of status categories for each Crown Court Centre is shown in 
Table 5 and, as would be expected, the overwhelming majority (83.2 per cent) of 
cases were heard by Circuit judges, although percentages varied from 58.1 per cent 


79 Beyond analysis of differences ın approach in the application of s 48 descnbed above, it was not 
feasible, because of small numbers, to analyse the data further in terms of different sentence 
decisions. 


532 © The Modern Law Review Limited 1999 


July 1999] Sentence Discounts 


Table 5: Judicial Status by Crown Court Centre 


Centre High Court Circuit Recorder Assistant Total 
Judge Judge (per cent) Recorder (per cent) 
(per cent) (per cent) (per cent) 
Cardiff 84.2 10.5 2:3 100.0 
Leeds 96.4 3.6 100.0 
Lewes 1.8 82.5 10.5 5.3 100.0 
Manchester 82.8 17.2 100.0 
Nottingham 100.0 100.0 
Winchester 58.1 37.1 4.8 100.0 
Total 3 83.2 13.5 2.9 100.0 


Table 6: Judicial Compliance with s 48 by Status and Centre 


Centre Compliance High Court Circuit Recorder Assistant Total 
with s 48 Judge Judge (per cent) Recorder (per cent) 
(per cent) (per cent) (per cent) 
Cardiff Yes 41.7 66.7 66.7 45.6 
No 58.3 33.3 33.3 54.4 
Leeds Yes 76.5 73.6 
No 23.5 100.0 26.4 
Lewes Yes 333 50.0 100.0 38.2 
No 100.0 66.7 50.0 61.8 
Manchester Yes 37.5 80.0 44.8 
No 62.5 20.0 55.2 
Nottingham Yes 69.2 69.2 
No 30.8 30.8 
Winchester Yes 44.4 522 33.3 46.8 
No 55.6 47.8 66.7 53.2 





in Winchester to 100 per cent for Nottingham. The most significant finding was the 
wide variation existing between the Centres examined regarding the extent to 
which Crown Court judges complied with the basic requirement of section 48(2), 
namely to state that a sentence discount has been given in return for a guilty plea. 
As Table 6 illustrates this ranged from a 33.3 per cent compliance rate for Lewes to 
76.5 per cent for Leeds — a substantial inconsistency and a cause for concern. 
Statistically, there was no significant relationship between judicial status and 
compliance with section 48, and, overall, the balance was slightly in favour of 
compliance with section 48. However, significant relationships were found 
between judicial status and the importance attached to the guilty plea when fixing 
sentence, and, judicial status and the importance attached to the stage when the 
guilty plea was entered. In relation to the latter the degree of agreement was fairly 
uniform as between Circuit judges and, whilst a greater percentage of Recorders 
may have rated this variable as ‘very important’ (38.1 per cent as compared to 25.0 
per cent of judges), a larger percentage (45.2 as compared to 33.6 per cent of 
judges) rated it as ‘not important at all’. 
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Court of appeal guidance and sentence discounts 


This section considers the extent to which Court of Appeal guidance on the use of 
sentence discounts can be regarded as imprecise and inadequate. In general terms, 
the results do not detract from what Lord Taylor CJ stated clearly in Buffrey*? that, 
whilst a one-third discount might be appropriate as general guidance: 

It would be quite wrongful to suggest that there was any absolute rule as to what the discount 


should be. Each case must be assessed by the trial judge on its own facts and there will be 
considerable variance as between one case and anotber.?! 


Nevertheless, despite its reference to the significance of the stage when the plea 
was entered, this ringing endorsement of the virtues of unrestricted judicial 
discretion provided no particular assistance to judges. Once section 48 came into 
force its future interpretation was left entirely to the judiciary since the provision 
was silent as to how an appropriate discount might be calculated and on what 
basis.® Inevitably, this resulted in the application of pre-Act principles such as 
those relating to the exceptional circumstances when the sentence discount 
principle might be ignored established in Costen.® 

Turning now to the researcb, as far as the level of sentence discounts is 
concerned, this was necessarily a function of the cases included in the analysis. The 
most important finding in this context is that the extent of the discount is often not 
articulated even when its appropriateness may not be called into question. 
However, there was no evidence to indicate the extent of compliance with the 
exceptions laid down in Costen and, more particularly the fifth exception which 
indicates that the sentence discount principle might be ignored where the defendant 
was caught red-handed and there was no possible defence to the charge. In any 
event, no significant relationship was found to exist between those cases where the 
defendant was caught red-handed and those where no sentence discount was given. 

The research indicates that the Court of Appeal’s advice in Fearon,™ that where 
the defendant pleads guilty in the Crown Court the judge should say so in every 
case, is often ignored and has had little impact on judicial compliance with section 
48, since (as Table 1 shows) in this study a substantial minority did not comply 
with section 48 even in the narrow sense of referring to the plea and the fact that 
credit would be given for it. It was also stated in Fearon that the defendant should 
be given a guilty plea discount however strong the prosecution case may be. The 
results indicate that although there was no significant relationship between cases 
where the defendant was caught red-handed and compliance with section 48, in 
61.4 per cent of cases where the defendant was caught red-handed section 48 was 
in fact complied with. Moreover, the fact that only 17.0 per cent of the 165 cases 
regarded as complying with section 48 actually explained the full effect of the 
sentence discount on the sentence ignores what was really implicit in Fearon,® ie 
that an explanation should be given in any case where the sentence is reduced as a 
result of the guilty plea whatever stage of the proceedings the intention to plead 
guilty is indicated. The conclusion must be that despite the fact the study could not 
substantiate whether the fifth exception in Costen was being consistently applied 
by judges, following implementation of section 48 the advice of the Court of 


80 n 43 above. 

81 ibid 515 

82 No practice direction was issued. 

83 n 50 above. 

84 n 53 above. 

85 See D. Thomas, [1996] CLR 212, 213. 


534 © The Modern Law Review Limited 1999 


July 1999] Sentence Discounts 


Appeal in post-Act cases such as Fearon would, on the evidence of this research, 
appear to have been largely ignored. 


Conclusions and implications 


It was assumed from the outset that in order to fully understand the operation of 
sentence discounts in the Crown Court the following (apparently) straightforward 
questions needed to be answered: 


(1) did the guilty plea produce a sentence discount? 
(2) what explanation was given for the sentence discount by the judge? 
(3) how was the sentence discount actually reflected in the sentence? 


As explained in the opening section, numerous studies (including most recently 
Flood-Page and Mackie)® have dealt with the third question®’ but no previous 
attempt has been made to monitor the operation and effectiveness of section 48 of 
the Criminal Justice and Public Order Act 1994 on the criminal process. In addition 
to its overtly crime control function of reducing the number of ‘cracked trials’, the 
section should have provided greater transparency to a process with fundamental 
due process and human rights implications, through improving our understanding 
of how the judiciary deal with the first two questions stated above in the actual 
sentence decision-making process. However, as we have seen, it appears a 
substantial minority of judges are not only failing to provide an explanation of the 
basis of the discount, they are not stating it at all. 

There are also two areas of particular difficulty concerning the ambit of section 
48 which need to be addressed. The first is that section 48 imposes no obligation on 
the sentencer to state the fact of a guilty plea or explain further the implications of 
this for any sentence discount. The second problem is that no obligation lies on the 
sentencer under section 48 to declare that no sentence discount has been given or to 
explain further the basis upon which such a decision has been reached. The 
consequences are that in these two situations in particular, we may have no idea of 
the sentencer's rationale in each case, unless he or she chooses to elaborate this 
further. It will be recalled that for the purposes of this research, it was suggested 
that failure to elaborate on the reasons for allowing a sentence discount when the 
sentencer had taken the positive step of stating that credit would be given for a 
guilty plea (but going no further) should be regarded as a breach of section 48(2). 
These ambiguities and anomalies and the convoluted language of the section are 
exacerbated by what appear as logical flaws in its conception relating to the 
sentence decision-making process. For example, the reference in section 48(1)(b) 
to ‘the circumstances in which’ the plea indication was given is specifically related 
to the timing of the plea in section 48(1)(a) rather than with wider concerns? 
which may together be instrumental in deciding on the extent of any sentence 
discount allowed. The study found that other mitigating factors were present in 51 
per cent of cases where circumstances other than the timing of the plea were 
referred to. 

One approach to dealing with the difficulties referred to is to recast the wording 
of the section in its entirety as follows: 


86 n 8 above. 
87 For example, by recording the average custodial sentence length by plea for different offences, ibid 


Figure 8.17, 91 
88 Such as, for example, providing assistance to the police, as in A and B, n 48 above. 
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Sentencing: guilty pleas 

48. Reduction in sentences for guilty pleas 

(1) In determining what sentence to pass on an offender who has pleaded guilty to an 
offence in proceedings before that or another court a court shall take into account: 
(a) the fact that the defendant has pleaded guilty 
(b) the stage in the proceedings when the offender indicated his intention to plead guilty 
(c) the extent to which the offender has shown remorse for the offence 
(d) the extent to which the offender co-operated with the Police and (or) the Crown 

Prosecution Service before be indicated his intention to plead guilty 

(e) the extent to which the guilty plea has avoided the time and expense of a trial 
(f) the extent to which the victim(s) and (or) witness(es) have been spared the ordeal of 


a trial 

(2) If factors other than those referred to in subsection (1) above are taken into account by 

the court they shall be stated in open court. 

(3) (a) If, as a result of taking into account any matter referred to 1n subsections (1) and (2) 
above, the court imposes a punishment which is less severe than the punishment it 
would otherwise have imposed, it shall state in open court that it has does so and 
explain its effect to the offender in ordinary language. 

(b) If, having taken into account any matter referred to in subsections (1) and (2) above, 
the court decides not to impose a sentence which is less severe than that which it 
otherwise considers appropriate, it shall state this fact in open court and explain its 
effect to the offender in ordinary language. 

It is apparent from the re-wording that the objective in section 48(1) and (2) is to 
ensure tbat the sentencer is forced to articulate the rationale for the sentence 
discount from a wider range of potentially relevant factors than exist under the 
present section, including where the discount has been given simply on the basis of 
the plea itself. Moreover, by virtue of the re-cast section 48(3)(b) the sentencer 
would be forced to state and explain why no sentence discount had been given at 
all. 

There are, however, other areas where more specific guidance from the Court of 
Appeal is required. Firstly, the position regarding offences taken into consideration 
(‘tics’) and sentence discounts remains unclear,?? and secondly, and more impor- 
tantly, it is unclear whether courts are consistently following the Court's advice in 
Fearon that a plea discount should be given irrespective of the strength of the 
prosecution case or continuing to apply the fifth exception in Costen regardless. 
Such guidance could, of course, follow a recommendation from the newly con- 
stituted Sentencing Advisory Panel established by section 81 of the Crime and 
Disorder Act 1998,” but any initiative to clarify the courts approach to the 
application of section 48 should preferably emanate from the Court of Appeal itself 
which must, in any event?! also have regard (inter alia) to the need to promote 
consistency in sentencing and the need to promote public confidence in the 
criminal justice system. It was, in fact, following the Government decision not to 
implement Chapter 1 of Part II of the Crime (Sentences) Act 1997?? that the Lord 
Chief Justice issued a Practice Direction requiring sentencers to explain fully the 
effect of custodial sentences?? as part of a campaign to restore public confidence in 


89 Important issues of principle are involved regarding (inter alia) the presumption of innocence, the 
nght to a fair and public hearing and the rights of victims 

90 The Panel is empowered to initiate such recommendations, or make recommendations if so requested 
by the Secretary of State. 

91 As provided by the Crime and Disorder Act 1998, s 80. 

92 For analysis, see R. Henham, ‘Sentencing Policy and the Abolition of Parole and Early Release’ 
(1997) 25 International Journal of the Sociology of Law 337. 

93 Practice Direction: Custodial Sentences, 22 January 1998. For comment, see D. Thomas, 'Honesty in 
Sentencing' (1998) 1 Sentencing News, 12. 
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sentencing.™ I would submit that the need for greater transparency in the operation 
of sentence discounts highlighted by this research could be adequately met by a 
similar practice direction from the Lord Chief Justice directed towards ensuring 
that sentencers not only make it clear that a sentence discount has been given, but 
that they also explain fully the reasons for it and state the precise effect of the 
discount on the sentence. 

Nevertheless, Ashworth has convincingly argued that more fundamental reform 
of the system of sentence discounts is necessary principally on the basis that it 
openly contravenes a number of fundamental rights and freedoms enshrined in the 
European Convention of Human Rights;?? namely, the presumption of innocence, 
the privilege against self-incrimination, the right to equality of treatment and the 
right to a fair and public hearing." Ashworth also supports a reappraisal of the 
whole system of guilty pleas and suggests that either complete abolition or major 
changes in criminal procedure could produce a fairer system for both victims and 
witnesses.” It is certainly true, as Fenwick points out,” that victims currently have 
no right to participate in decisions to accept a guilty plea in return for a sentence 
discount or to accept a plea to a lesser charge. Hence, the victim's likely desire that 
the trial should proceed without the offer of a sentence discount may be ignored. 
Such a result may be regarded as detrimental since victims (actual and potential) 
clearly have an interest in seeing a true offender convicted. Further, some victims 
may prefer the ordeal of a court appearance to seeing the defendant receive a light 
sentence as a result of a sentence discount, whether graduated or not. Past support 
for plea discounts and the crime control ideology, with its emphasis on financial 
constraint, speed and finality of conviction, has been on the basis that it is broadly 
in the interests of victims because it spares victims the ordeal of giving evidence 
whilst recognising that due process rights such as tbe right to a fair and public 
hearing may be infringed and some innocent defendants may be induced to plead 
guilty. Fenwick is surely correct in suggesting that the perceptions of victims 
towards this process are actually more complex and that there is a case for 
establishing rights of consultation and participation in those decisions, at least for 
victims of serious offences.” 

Although cogent arguments for reform of the guilty plea system undoubtedly 
exist, in the short-term this research has highlighted the pressing need for increased 
guidance to Crown Court judges and the need for more information to be made 
available to defendants on the implications of the choices they make, and to 
victims, witnesses and the public at large, on the real consequences of tbe guilty 
plea.!9 The research has indicated that, although the strategic policy goals of 
sentence discounts!®! are being achieved, the rationale and extent of discount 

94 See F Gibb, ‘Judges move to restore public confidence in sentencing’ The Times, 21 January 1998, 
and M. Hough and J. Roberts, Attitudes to Punishment: Findings from the 1996 British Crime Survey, 
Home Office Research Study No 179 (London: Home Office, 1997). For contextual analysis, see A. 
Ashworth and M. Hough, ‘Sentencing and the Climate of Opinion’ [1996] CLR 776, and S. Shute, 
*The Place of Public Opinion m Sentencing Law’ [1998] CLR 465. 

95 The implications for sentencing law of the incorporation of the European Convention by the Human 


D. Cheney et al, Criminal Justice and the Human Rights Act 1998 (London: Jordana, 1999) ch 5. 

96 n ] above 

97 ibid 292. 

98 n 30 above. 

99 ibid 330. 

100 As Ashworth points out, n 1 above, 296, 'the pressures to plead guilty are at present too great and the 
effect on inpocent defendants (especially those from certain racial minorities) is unacceptable’. 

101 1e ın helping to reduce the number of ‘cracked trials’. 
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decisions (via section 48) are not being articulated consistently by the courts. This 
failure is compounded by the fact that there appear to exist unjustifiable 
differences between sentence discounts for different offences, differences in 
regional and judicial practice and cogent reasons to support a gradual reduction in 
the amount of the discount itself. I submit that there is consequently an urgent need 
for section 48 of the Criminal Justice and Public Order Act 1994 to be amended 
along the lines suggested to correct its manifest weaknesses; for the Lord Chief 
Justice to issue a practice direction on the correct approach to the use of sentence 
discounts by the Crown Court; for additional judicial training to reinforce the need 
for consistency of approach and transparency in decision-making;!@ and for 
increased Court of Appeal guidance on sentence discounts (following 
consideration of the issue by the Sentencing Advisory Panel) to rationalise their 
effect as between different offences. 

In retrospect, Thomas’ salutary warning as to the likely effect of section 48 has 
regrettably proved to be correct: 


The recent history of sentencing legislation is full of examples of provisions added to the 
statute book without adequate consideration of their practical effects, producing serious 
difficulties or a need for immediate amendment or both. This new clause threatens to 
provide another. 10? 


102 The obstacles presented by the judicial cult of individualism are discussed by K Malleson, ‘Judicial 
Training and Performance Appraisal, The Problem of Judicial Independence’ (1997) 60 MLR 655. 
103 D. Thomas, ‘Viewpoint’ (1994) 2 Sentencing News 12. 
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Mareva Injunctions and Third Parties: Exposing the 
Subtext 


Peter Devonshire* 


The efficacy of an injunction may be dependent not only upon the defendant’s 
conduct but also the compliance of those who are strangers to the proceedings. 
This is particularly evident in the context of Mareva injunctions, where the 
defendant’s property is commonly held by a third party. The plaintiff’s ability to 
prevent the dissipation of assets or their removal from the jurisdiction prior to 
judgment may be pivotal to the viability of an action. An injunction directed to the 
defendant alone should theoretically achieve that end. However, the defendant may 
be in a position to subvert the order by indirect means, typically through a 
controlling interest in a company, or the complicity of close family members. Such 
conduct is not only prejudicial to the plaintiff, but also an affront to the 
administration of justice. 

This article will assess the role of injunctive relief against transferees who may 
in all other respects have no connection with the substantive proceedings.! Case 
law has not forged any pronounced distinctions between various defendant-third 
party dealings. However by examining the dynamics of certain relationships and 
the basis on which property is held, some common categories and unifying 
principles emerge. In turn it becomes possible to identify the defining features of 
Mareva relief and the imperatives that underlie the ad hoc extension of this 
jurisdiction. This, then, is the subtext to be exposed. 


The status of assets held by a third party: six permutations 


It is axiomatic that one of the perils of litigation is the risk of an unsatisfied 
judgment. Mareva injunctions are directed to parties who may endeavour to place 
assets beyond the reach of a prospective judgment creditor. If the assets in question 
are held by the defendant then the plaintiff's position is protected if the order is 
obtained prior to any disposition. If property has already changed hands, it is 
necessary to restrain alienation by the transferee. Whether it is feasible to do so 
depends on a precise characterisation of the parties’ interests and the effect of their 
dealings. Money — the usual target of a Mareva application — is usually held on 
deposit by a bank. Chattels may be stored in a warehouse or loaned to a third party. 
Such arrangements are neither extraordinary nor improper. Conversely the 


* Faculty of Law, University of Auckland. 


as a ‘freezing injunction’ in the Civil Procedure Rules, which took effect 26 Apn] 1999. 


1 The procedural implications are beyond the scope of this article. Suffice it to say that certain principles 
potentially inhibit the extension of injunctions to third partes. These include the requirement, 
classically expressed in Siskina (owners of cargo lately laden on board) v Distos Compania Naviera SA 
[1979] AC 210, that an interlocutory mjunction must be founded upon a cause of action against the 
party enjoined. The analogous principle that an injunction must be directed to a party to the 
proceedings, must similarty be reconciled with the fact that disputed assets are commonly held by 
persons who are not involved in the action and seemingly lack status to be jomed as a defendant. 
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defendant may notionally divest assets to an associate whilst informally retaining a 
proprietary interest and control. In the first situation the third party is a legitimate 
custodian of the defendant's property. In the second, the transferee may be privy to 
a scheme of evasion. The latter must necessarily be distinguished from bona fide 
transactions where property passes unconditionally with the intent of severing the 
transferor's interest. Thus third parties enter the picture at different levels and in 
different guises. The dynamics of their relationship with the defendant may prove a 
difficult skein to unravel. Understandably the case law has developed in a 
piecemeal fashion. Yet despite a seeming lack of synthesis, some general 
principles can be discerned. These can be identified in the form of common 
categories. The task of this paper is to bring them to light. 


Assets held by an independent third party claiming absolute 
ownership 


If property is held by an independent third party claiming beneficial ownership to 
the exclusion of the defendant, then by definition a Mareva injunction against the 
defendant's assets can have no application. In the normal course, title is the most 
obvious indicium of ownership and therefore it is not incumbent on third parties to 
establish a beneficial interest in property they presumptively own. It follows that 
the onus lies on the plaintiff to establish that the disputed assets should be 
attributed to the defendant? In what has become a leading decision in this area, 
SCF Finance Co Ltd v Masri, the Court of Appeal stated: 

Where a plaintiff invites the court to include within the scope of a Mareva injunction assets 

which appear on their face to belong to a third party ... the court should not accede to the 


invitation without good reason for supposing that the assets are 1n truth the assets of the 
defendant. 


At the same time there is a reluctance to hamper judicial discretion by inflexible 
formulae and much will depend on the circumstances of each case. For instance, 
the court may be particularly receptive to the plaintiff's position if a third party is 
embroiled in the defendant's affairs and there is uncertainty as to the basis on 
which property has been transferred. In this event there may be a tendency to err on 
the side of caution by granting interlocutory relief to preserve the status quo 
pending further enquiry. Such was the case in Shaw v Narain,* where the plaintiff 
alleged that her husband had disposed of matrimonial property under circum- 
stances amounting to an attempt to defeat her claims under the Matrimonial 
Property Act? The parties had formerly lived in a spiritual commune and the 
plaintiff asserted that her husband had sold matrimonial property and given the 
proceeds to a third party, N, the spiritual leader of the commune. It was further 
claimed that N had in turn used these funds to acquire land which was ultimately 
sold to his son. Against this background, N, his wife and son, were joined as 


2 This will be the case even where the third party stands in a close relationship to the defendant, for 
example, a spouse. The law still proceeds from the premise that such persons enjoy distinct juridical 
status. See ‘Assets held by a third party who 1s prone to follow the defendant's interests or directions’ 
below. 

3 [1985] 1 WLR 876, 884 per Lloyd LJ. Perhaps the most extreme instance of this principle was 
manifested in Allied Arab Bank Ltd v Hajjar, The Times, 18 January 1988. The Court of Appeal 
declined to grant a Mareva injunction against two bank accounts held by the defendant's wife, despite 
the fact that ber husband had authority to draw. 

4 [1992] 2 NZLR 544. 

5 Matrimonial Property Act 1976 (NZ). 
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respondents to the proceedings and the New Zealand Court of Appeal affirmed the 
continuation of a Mareva injunction against these parties. 

In Shaw v Narain the plaintiff was able to satisfy the Court of an arguable case 
for relief based on an alleged disposition in bad faith. However the burden of 
proof is displaced where the defendant challenges a Mareva injunction by imputing 
ownership to another person, or alternatively, a third party intervenes to assert an 
interest in the property. The court is inclined to treat such claims sceptically and ‘is 
not obliged to accept ... [the] assertion without enquiry’.’ What will, or will not 
meet the threshold is of course a question of fact. On ordinary principles the 
defendant's assets are prima facie subject to a Mareva order in the absence of 
affirmative evidence that the beneficial interest has been severed. A significant 
onus lies on the defendant in these circumstances. In this regard Westpac Banking 
Corporation v Gill (No 1} is illustrative of a limited class of case where the 
evidence was sufficiently cogent. At issue was the status of a Mareva injunction 
against residential property registered in the name of the defendant and his wife. In 
a motion for rescission the defendant alleged that the property was subject to a 
family settlement. In support it was established that a deed of trust had been 
executed 12 years previously and that the subject property had been acquired with 
funds from the trust's bank account. It was further shown that the property had 
been declared as a trust asset in income tax returns. In face of this evidence the 
Mareva injunction was discharged. 

Thus far attention has been directed to Mareva relief in relation to assets claimed 
by third parties. A particular aspect of this discussion is that third parties may 
successfully establish ownership of disputed property in circumstances where it is 
impossible to allay the suspicion that they are prone to the defendant's influence as 
to its use or disposition. This will be addressed in the following section. 


Assets held by a third party who is prone to follow the defendant's 
interests or directions 


Whilst property may be owned by parties having a distinct legal status from the 
defendant, their particular relationship to the defendant may raise an inference that 
the assets are either subject to the defendant's control or held for the defendant 
beneficially. The principle cannot be stated any higher. It would be misleading, for 
example, to characterise this as a presumption. More accurately, certain 
relationships may engender the suspicion that property is held on the defendant's 
behalf, as part of an evasive scheme. The issue arises in two common contexts: 
family relationships and controlled companies. In each case, however, the facts 
must be weighed with care. With regard to the former, the mere fact that assets are 
held by the defendant's spouse is not sufficient per se to suggest complicity,? but 
adverse inferences may be drawn if, for example, a spouse with no independent 
means holds substantial assets or receives the proceeds of the defendant's business 
activities. In these circumstances the court may be persuaded to grant a Mareva 
injunction directly against the third party.!° Again, Mareva relief will be indicated 

6 Within the meaning of s 44(2)(c), Matrimonial Property Act, ibid. 

7 SCF Finance v Masri n 3 above, 884 per Lloyd LJ. 

8 (1987) 2 PRNZ 52. 

9 Winter v Marac Australia Ltd (1986) 6 NSWLR 11, 12-13 per Hope JA 

10 Mercantile Group (Europe) AG v Alyela [1994] QB 366; Chartered Bank v Daklouche [1980] 1 All 


ER 206. Such inferences are not confined exclusively to marital relationships. See Barisic v Topic 
(1981) 37 ACTR 1. 


© The Modern Law Review Limited 1999 541 


The Modern Law Review [Vol. 62 


where the defendant is trading through his wife's bank account.!! In any event it 
remains incumbent on the plaintiff to establish the nature of the defendant's 
interest and control over the assets. Given the nuances that may be discernible 
within the defendant-third party relationship, the outcome may be unpredictable. 

In Winter v Marac Australia Ltd? proceedings arising from a series of elaborate 
commercial financing arrangements were brought against several parties. The 
plaintiff obtained a Mareva injunction against the personal defendant and also 
sought to restrain the disposition of shares in a certain company, IMT Ltd which 
was not a party to the action. IMT's shares were held by two companies that were 
controlled by the defendant's mother and sister. The plaintiff was granted a further 
Mareva injunction against both of the defendant's relatives restraining them from 
dealing with shares in IMT through their controlling interests. On appeal it was 
argued that the defendant could persuade his mother and sister to accede to any 
request in relation to the shares. Therefore the sbares could be applied, indirectly, 
to the satisfaction of any judgment the plaintiff may obtain. Despite the obvious 
suspicions aroused by these arrangements, the plaintiff s submission was forcefully 
rejected and the Mareva order was discharged. 

Delivering the judgment of the New South Wales Court of Appeal, Hope JA!? stressed: 


It must be shown that the person against whom judgment may be obtained has some right in 
respect of or control over or other access, direct or indirect, to the relevant assets so that they 
or the proceeds of their sale or other disposition could be required to be applied in discharge 
of the judgment debt.!4 


His Honour elaborated that a Mareva injunction cannot automatically be granted if, 
for example, property is held by a judgment debtor’s wife. The latter’s separate 
legal persona must be recognised unless the plaintiff can establish that the assets 
could be applied in satisfaction of a judgment debt. If that could only be 
accomplished ‘by the judgment debtor persuading his wife to help him by using 
her own assets to meet the debt, no case for a Mareva injunction is made out' .!5 
However, if matters rested there, most assets in the hands of an affiliate — whether a 
business entity, a relative or a trusted friend — would lie beyond tbe plaintiff's reach. 
Usually the relationship between defendant and third party is, by design, informal. 
From an evidential perspective the nature of the arrangement may be difficult to 
establish. Correspondingly the basis for judicial intervention may be tenuous.!6 At 
the same time, the consequences of inaction must be weighed against the court's 
concern to prevent abuse of its process.!’ To this end remedial flexibility is at a 
premium, for schemes of evasion come in many guises. As Brennan J observed: 


A judicial power to make an interlocutory order in the nature of a Mareva injunction may be 
exercised according to the exigencies of the case and, the schemes which a debtor may 
devise for divesting himself of assets being legion, novelty of form is no objection to the 
validity of such an order.1? 


11 SCF Finance v Masn n 3 above. 

12 n 9 above 

13 Samuels and Mahoney JJA concurmng. 

14 n 9 above, 12. ; 

15 ibid 13 (emphasis added). Simuarly ıt has been accepted that a Mareva injunction is inappropriate rf 
the defendant has no legal or equitable interest in assets held by a close relative and the application of 
thoee assets for the defendant's benefit is strictly discretionary: Gibb Australia Pty Ltd v Cremor Pty 
Ltd (1992) 106 FLR 453, 456 per Higgins J 

16 It must be emphasised that as a minimum condition the court must be satisfied of a risk of dissipation. 
See eg Third Chandris Shipping Corp v Unwmanne SA [1979] 2 All ER 972 

17 This has been descnbed as the principle underlymg Mareva jurisdiction: A v C [1981] 1 QB 956, 959- 
960 per Goff J. 

18 Jackson v Sterling Industries Ltd (1987) 71 ALR 457, 462. 
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In this spirit, the status of third parties is determined as a matter of substance, not 
form. Thus it has been noted earlier that an injunction may lie against a close family 
member who receives funds attributable to the defendant's activities, particularly if 
the recipient cannot identify an independent source for these assets. Similarly a 
company may be restrained where the defendant has either a controlling interest or 
the ability to direct the destiny of corporate assets through others. Where occasion 
demands, there has been demonstrable willingness to pierce the corporate veil and 
investigate the true nature of the defendant's relationship with a company.!? This 

h was evident in TSB Private Bank International SA v Chabra.? The 
defendant was sued on a guarantee for £1.5 million. A writ was issued and a Mareva 
injunction was granted restraining the defendant from disposing of assets, including 
shares in a company in which be had a controlling interest. The defendant was 
further enjoined from procuring the disposition of corporate assets. The company 
had ceased to trade but recent sales had resulted in an estimated cash surplus of £1 
million. Although the defendant had fled the jurisdiction, his son was a director and 
his wife retained her interest as a shareholder. The problem from the plaintiff's 
perspective was whether the company's cash deposits would be preserved pending 
trial.?! Even if the defendant complied with the injunction, it remained open to his 
wife and son to distribute the company's assets. The efficacy of the order therefore 
depended on further restraining the company, a stranger to the proceedings. To that 
end the court added the company as a second defendant and enjoined it in similar 
terms. Mummery J concluded that it was arguable that the company was the alter 
ego of the personal defendant and that its assets may be available to satisfy any 
judgment the plaintiff may obtain. The injunction against the company was 
rationalised on the basis that such relief was ancillary and incidental to the 
plaintiff's cause of action against the principal defendant.” 

The standard of proof is a critical consideration for a plaintiff moving at an 
interlocutory stage against a defendant whose activities may be cloaked in secrecy. 
Insistence on positive evidence would be tantamount to denial of relief for most 
applicants. On the other hand, unfounded suspicion is patently insufficient for 
invoking such a powerful pre-emptive remedy. It has generally been accepted that 
a reasonable apprehension adduced from the surrounding circumstances will 
suffice, although this may possibly fall short of proof on a balance of 
probabilities.24 In the words of Mustill J in Third Chandris Shipping Corp v 
Unimarine SA:* 


Counsel ... argues that the plaintiff must show likelihood that his claim will prove fruitless 
if an injunction is refused. If likelihood involves the idea of ‘more likely than not’, I consider 


19 See eg Federal Commissioner of Taxation v Goldspink (1985) 17 ATR 290 where a Mareva 


found that vanous transactions between the taxpayer and related trusts and companies were a sham. 
See also United Service Funds v Carter (1987) 15 BCLR (2d) 346 

20 [1992] 1 WLR 231. 

21 The plaintiff's anxiety was no doubt heightened by a letter from the company's bank advising that the 
injunction did not preclude the bank from honouring tbe company's mandate on the directions of any 
other signatory to the account See ibid 234—235. 

22 ibid 238. 

23 ibid 241-242. 

24 In Patterson v BTR Engineering (Aust) Ltd (1989) 18 NSWLR 319, 325, Gleeson CJ opined that a 
balance of probebilities standard was difficult to apply to future events and also Iacked flexibility. 
25 n 16 above, 977 Approved on appeal by Lord Denning MR (at 982). In the same case Lawton LJ 
warned. "There must be facts from which the Commercial Court, like a prudent, sensible commercial 
man, can properly infer a danger of default . These facts should enable a commercial judge to infer 

whether there 1s likely to be any real nsk of default' (at 987). 
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that the level is pitched too high. In most cases the plaintiff cannot produce affirmative proof 

to this effect. All he can show is that a danger exists, and this is all that it seems to me the 

reported cases require. 

The standard is often expressed in terms of a real risk that a judgment will 
remain unsatisfied,” and it has been emphasised that the belief must be reasonable, 
not merely fanciful.” It is difficult to cast the obligation in precise terms.?5 The 
determination is often impressionistic, focusing particularly on the combination of 
temptation and opportunity.” Sometimes a view can best be formed in the broader 
perspective of the substantive dispute between plaintiff and defendant. It must be 
remembered that as a pre-condition to injunctive relief tbe plaintiff must satisfy the 
court that he has a realistic prospect of success in the substantive proceedings, that 
is, a good arguable case.» While this may be conceptually distinct from the risk of 
dissipation by the defendant, the latter may sometimes be inferred from the former. 
The paradigm case is where the plaintiff establishes a prima facie case of 
dishonesty or fraud. The nature of this allegation will inevitably have a bearing on 
an assessment of the prospects of pre-judgment evasion by the defendant?! As 
Meagher JÀ acknowledged: 


[T]he trial judge was justified ... [in taking] into account that a defendant against whom it 
had been proved at a prima facie level that he was guilty of theft of $10 million of the 
plaintiff's property would not be likely to preserve it intact on his theft having been 
discovered, or indeed to preserve intact any property he may legitimately own.32 


Understandably, it is more problematic to define an appropriate standard for 
enjoining a party one step removed from the substantive proceedings. A significant 
factor will be the nature of the claim. If there are serious allegations of dishonesty 
it may be more readily inferred that a third party’s assets represent the fruits of the 
defendant’s wrongdoing. This will certainly be the case if the third party is in any 
way associated with the defendant’s activities. For example, in Gibb Australia Pty 
Ltd v Cremor Pty Ltd? the plaintiff was able to establish a prima facie case of 
fraud and breach of fiduciary duty against two defendants. The first party was a 
company, the second, an individual with de facto control of the company. The 


26 Ninemia Maritime Corporation v Trave Schiffahrtsgesellschaft mbH & Co KG, The Niedersachsen’ 
[1983] 2 Lloyd’s Rep 600, 617 per Kerr LJ Nevertheless this 1s not an absolute principle. The dictates 
of justice and equity may require the granting of a Mareva injunction even though the nsk of 
dissipation is less probable than not. See Gleeson CJ in Patterson v BTR, n 24 above, 325. 

27 Construction Engineering (Aust) Pty Ltd v Tambel (Australasia) Pty Ltd [1984] 1 NSWLR 274, 279— 
280 and 283 per Clarke J. In similar vein, bare assertions that the defendant 1s likely to put assets 
beyond the plaintiff's grasp and unlikely to honour any judgment, is no sufficient. See Kerr LJ in 
Nimnemia Maritime, ibid 615. 

28 In Patterson v BTR n 24 above, Meagher JA warns of being drowned ın a sea of semantics (at 327) 

29 Asa result, some cases will be finely balanced, hinging on little more than judicial intuition This 1s 
evident in the following passage from Bank of New Zealand v Hawkins (1989) 1 PRNZ 451, 455 
where Gault J weighed the evidence m support of a Mareva injunction: ‘Iam left with the assertions 
of the plaintiff that, because of his pest use of trusts and corporate structure to so arrange his assets 
to minimise tax or for estate planning reasons or otherwise ... the Court should infer that there 1s à 
real danger that the defendant may similarly deal with assets presently unidentrfied so as to take 
them out of the plaintiff's reach m tbe event that judgment is obtained. The frequency these days 
with which such arrangements are encountered indicates that the possibility should not be lightly 
discarded' 


30 See further Rasu Maritima SA v Perusahaan [1978] 1 QB 644, 661 per Lord Denning MR; Nimnemia 
Maritime n 26 above, 603—604 per Mustill J and Kerr LJ at 613 et seg (CA); Shaw v Narain n 4 
above, 548 per Gault J. 

31 See Patterson v BTR n 24 above, 325 per Gleeson CJ; Gibb Australia v Cremor n 15 above, 456 per 

J 
32 Patterson v BTR, ibid 326. 
33 n 15 above. 
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second defendant had transferred assets to his spouse, the third defendant A 
Mareva injunction was granted against all three parties. The spouse was actively 
involved in the company's management and Higgins J concluded that she may 
have been aware of the second defendant's misconduct and that she was in receipt 
of tainted funds. 

The continuation of an injunction against the third defendant in Gibb was also 
supported from another perspective. The personal defendants were spouses. 
Property received by the third defendant could be classed as a 'family asset' that 
could be applied to satisfy a judgment against the second defendant. Arguably this 
finding was prompted by the fact the third defendant was implicated in the 
substantive proceedings. On occasions though the court has gone further and 
enjoined a spouse against whom there was no cause of action. Vereker v Choi ?* is 
a signal example. In this case the defendant, the managing director of a company, 
was suspected of misappropriating large sums of money from the company, 
including funds deposited by the plaintiff. The defendant had emigrated to 
Australia with his wife and family. On arrival he declared assets of $300, while his 
wife declared $500,000. Unlike Gibb, there was no evidence that the defendant's 
spouse had been directly involved in her husband's activities?? and therefore no 
cause of action was asserted against her. Nevertheless it was held that funds in her 
name were, in commercial reality, family money in which the defendant had a 
beneficial interest. In both Gibb and Vereker there was a strong suggestion of fraud 
against the substantive personal defendants. Injunctions were sustained against 
their respective spouses, in the first case where there was a suspicion that the 
spouse had knowingly assisted, and in the second, where no impropriety was 
alleged. À factor that may have tipped tbe scales in Vereker is that large sums of 
money were at issue — a feature common to both cases The corresponding 
magnitude of a judgment would tend to buttress the plaintiff's submission that a 
defendant and those harbouring his assets are presented with a strong temptation to 
place those assets beyond the reach of execution. 

This section has examined factors conducive to the grant of Mareva injunctions 
against assets held by third parties who may be prone to act in the defendant's 
interests. Commonly, this arises in the context of proceedings alleging fraud or 
dishonesty. A result of such wrongdoing is that the plaintiff may assert a 
proprietary claim against a third party's assets. Here special considerations come 
into play and these will now be assessed. 


Assets held by a third party that are subject to a proprietary 
claim by tbe plaintiff 


A Mareva injunction contemplates restraint of the defendant's assets, whether held 
by the defendant or a third party on the defendant's behalf. If the plaintiff 
ultimately obtains judgment, typically in the form of a monetary sum expressed as 
damages, then the plaintiff may have recourse to assets frozen by the injunction.?? 


34 (1985) 4 NSWLR 277. 

35 Although it is questionable whether she had adequately accounted for an independent source of these 
funds, see ibid 283—284. 

36 In Vereker there was a preliminary finding that the plaintiff appeared to have a good cause of action 
against the defendant for $750,000. In Gibb the amount was unspecified in the judgment but reference 
was made to ‘a massive misappropriation ... of the plaintiffs’ funds and assets’. n 15 above, 454 

37 A Mareva injunction does not confer any security or priority over the defendant's other creditors. See 
n 51 below 
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It is elementary that the plaintiff is recovering against the defendant's assets.?9 A 
further basic component of Mareva relief is that it is usually obtained as an ex parte 
order at the commencement of proceedings. The advantage conferred on the 
plaintiff must be balanced against potential prejudice to the defendant at a point 
when liability has not been determined by final judgment. Accordingly a standard 
order contemplates that the defendant may have access to the enjoined fund to 
meet ordinary living expenses (in the case of a natural person), and to make 
payments in the ordinary course of business.* In addition the defendant may draw 
on funds in order to obtain legal advice and representation.*! Yet these standard 
Mareva features may be inappropriate where proprietary relief is sought in respect 
of property held by the defendant or a third party. It seems anomalous, for 
example, to permit the defendant to apply funds that may beneficially belong to the 
plaintiffs, to meet legal costs in resisting enforcement of the plaintiff's claim. 
Potential injustice to the plaintiff goes beyond this. It has been accepted that the 
defendant can normally pay debts from a frozen account even if this has the effect 
of depleting assets that could otherwise have been applied to satisfy judgment.^? 
This seems a dubious concession in the context of proceedings involving a 
proprietary claim. Such objections must however be weighed in a broader context 
taking account of the countervailing prejudice to the defendant. Most obviously the 
plaintiff may fail to establish ownership of the funds and indeed may lose the 
substantive action. If, in the interim, moneys are preserved intact pursuant to a 
proprietary injunction, the defendant would have been denied access to its own 
funds for any purpose. This is compounded if the injunction extends to the entirety 
of the defendants disposable assets, and exposes the spectre of losing by default.“ 

The debate is not confined to the interests of the immediate parties to the action. It 
will be seen that special considerations apply to third parties such as banks. In crude 
terms, a bank's stock-in-trade is money,^ and in extreme cases an injunction against 


38 A plaintiff's loss may be attributable to a breach of fiduciary duty or an act of dishonesty. Depending 
on the nature of the action, the defendant or third party may be in possession of the plaintiff's property 
or its exchange product A third party who acquires such property with knowledge of the wrongdoing 
may be directly liable to the plaintiff, most commonly on the basis of knowing receipt. As a result, the 
plaintiff may be 1n a position to assert a direct proprietary claim against those assets. A cause of action 
will lie against both defendant and third party (who will usually be jomed to the proceedings as a co- 
defendant) and each may be enjomed from disposing of the subject property In such cases the 
plaintiff is effectively recovering ber own assets. 

39 PCW (Underwriting Agencies) Ltd v Dixon [1983] 2 Lloyd's Rep 197; TDK Tape Distributor (UK) 
Ltd v Videochoice Ltd [1986] 1 WLR 141, 146. 

40 Iraqi Ministry of Defence v Arcepey Shipping Co SA [1981] QB 65, 72 per Goff J; Polly Peck 
International plc v Nadir (No 2) [1992] 4 All ER 769, 782 per Scott LJ. The party enjoined may have 
to show he has no other free assets with which to make the relevant payments: A v C (No2) [1981] QB 
961, 963 per Goff J. See further Avant Petroleum Inc v Gatoil Overseas Inc [1986] 2 Lloyd's Rep 
236, 242 per Neill LJ. 

41 Fmers v Miro [1991] 1 WLR 35. 

42 The relationship between the defendant's needs and the plaintiff's interests in a propnetary claim have 
been rehearsed in a variety of settmgs. See NMB Postbank Groep NV v Naviede [1993] BCLC 707 
and NMB Postbank Groep NV v Naviede (No 2) [1993] BCLC 715; Investment & Pensions Advisory 
Service Ltd v Gray [1990] BCLC 38. 

43 A defendant is usually permitted to meet debts as they fall due at any tme prior to judgment (see, for 
example, Iragi MOD v Arcepey n 40 above, 72 per Goff J; Polly Peck v Nadir n 40 above, 785 per 
Lord Donaldson MR). This is consonant with the view that a defendant should not be prevented from 
carrying on its ordinary business activities Moreover, if a Mareva mjunction restrained the defendant 
from meeting ongoing financial obligations, this could result m bankruptcy or liquidation. 

44 See PCW v Dixon n 39 above, where it was observed that all injunctions are discretionary and that it 
would be wrong ın principle to grant an order that had such oppressive consequences. See further 
Finers v Miro n 41 above, 46 per Balcombe LJ. 

45 Polly Peck v Nadir n 40 above, 786 per Lord Donaldson MR. 
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a customer may operate to freeze a large portion of a bank's working capital. This 
may affect its obligation to repay depositors on demand and materially interfere with 
its ordinary course of business. Again, proprietary claims may potentially expose 
third parties to forms of extended liability. A concern that will be addressed is 
whether the standard proviso authorising expenditures by the defendant operates to 
absolve the recipients of such payments from the consequences of the plaintiff 
subsequently establishing a proprietary interest in the enjoined fund. 

By way of background, it has been recognised that injunctive relief serves dif- 
ferent functions, reflecting the distinction between proprietary and non-proprietary 
claims. This was affirmed in A v C^$ where the plaintiff sought both general 
damages and recovery of a specific fund in a bank account. It was argued that the 
latter represented the proceeds of a fraud perpetrated on the plaintiff and that the 
fund belonged to the plaintiff in equity. Although no impropriety was alleged against 
the bank, it was added as the sixth defendant. Goff J granted a Mareva injunction 
against the first five defendants in respect of the general claim for damages, and a 
general interlocutory injunction against all defendants, including the bank, freezing 
the account. He explained that the Mareva injunction was directed to the prevention 
of abuse," whereas the second order was intended to restrain the disposal of specific 
assets in respect of which the plaintiff claimed beneficial ownership.* 

This reasoning was developed in PCW (Underwriting Agencies) Ltd v Dixon? 
where Lloyd J commented that the plaintiffs in A v C were entitled to an injunction 
quite apart from the Mareva jurisdiction, to prevent the defendants from disposing 
of the fund? before trial. His Lordship went on to suggest that a general injunction 
and an injunction in Mareva form have different objectives. The former operates to 
preserve property so it is available on proof of the plaintiff's claim. In contrast, the 
latter does not confer any security or pre-trial attachment, but simply prevents 
dissipation of assets before judgment.?! 

If a third party such as a bank, has no beneficial interest in a fund, a general 
injunction or an injunction in Mareva form may be of little significance. In both 
cases property is restrained by the order. However, if the amount in question is a 
large sum representing a substantial portion of the third party's working capital, the 
sudden immobilisation of these funds may have an immediate and direct impact on 
the third party as well as the defendant.?? This is further compounded if the third 
party is implicated in the substantive proceedings and crosses the threshold from an 
independent nominee accountable only to the defendant, to a party exposed to 
potential liability to the plaintiff. This was dramatically illustrated in Polly Peck 
International plc v Nadir (No 2), in the aftermath of a massive misappropriation 
of corporate funds and the subsequent collapse of the affected company, Polly Peck 


46 n 17 above. See similarly Mercedes Benz AG v Leiduck [1996] 1 AC 284, 300 per Lord Mustill. 

47 Principally the removal of assets from tbe jurisdiction to avoid the risk of having to satisfy a future 
judgment (ibid at 958). See similarly Clark Equipment Credit of Australia Ltd v Como Factors Pty 
Ltd (1988) 14 NSWLR 552. 

48 Although in terms of function, both orders would achieve the same end ın freezing property in the 
defendant's hands. 

49 n 39 above. 

50 His Lordship characterised this as a ‘trust fund’. 

51 The distinction is crucial in cases where the defendant is insolvent at the date of judgment. If assets 
have been preserved pursuant to a Mareva injunction, the plaintiff will rank equally with unsecured 
creditors. Conversely, if property belongs to the plaintiff in equity, it will be excluded from the 
defendant's estate and be available to tbe plaintiff in foto. 

52 The relationship of debtor and creditor arises between bank and customer with respect to deposited 

: funds It follows that as a bank has title to such funds they represent a source of capital to the bank. 

3 n 40 above. 
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International plc (*PPT'). In brief, an administration order was made in respect of 
PPI and the administrators commenced proceedings against Nadir (‘N’), the former 
chief executive of PPI, alleging misapplication of £371 million from the company. 
Other defendants included Central Bank (‘CB’), one of several third parties 
implicated in the movement of funds pursuant to N’s fraudulent scheme. The 
plaintiff alleged that CB had actual or constructive knowledge of the fraud and was 
therefore a constructive trustee for the sum of £45 million.™ In addition the 
plaintiff sought to trace £8.9 million standing to the credit of CB in a London 
clearing bank. Prior to trial of the action, the plaintiff obtained a Mareva injunction 
against, inter alia, CB, in respect of substantial assets within the jurisdiction.°> CB 
appealed the order. 

The Court of Appeal held that N’s conduct had not given cause for CB to suspect 
any impropriety and therefore CB had not been put on enquiry. In view of the 
tenuous claim advanced against CB and the fact that the Mareva injunction was 
seriously interfering with the bank’s normal business operations, the order was 
lifted. The injunction in aid of tracing was however treated on a different basis. 

Scott LJ, delivering the leading judgment,” distinguished between the general 
claim for a constructive trust and the tracing claim directed to specific assets. In the 
context of these proceedings, the former was characterised as non-proprietary, in 
personam relief. Conversely, the tracing action, seeking restoration of the 
plaintiff's assets in specie, was clearly proprietary in nature. His Lordship 
observed that a Mareva injunction was appropriate in the first case but not the 
second. Where a proprietary right is asserted against specific assets in the 
defendant's hands, the appropriate remedy is an interlocutory injunction to preserve 
those assets pending determination of their true ownership. The underlying 
reasoning is cogently demonstrated in relation to the operations of a bank. 

A Mareva injunction is not intended to interfere with the defendant's ordinary 
course of business, which in the case of a bank involves repaying its depositors on 
demand. If the plaintiff merely seeks monetary compensation against a defendant 
bank, then funds on deposit with the bank belong to the defendant and not the 
plaintiff. It follows that the bank is at liberty to employ its working capital for 
discharging obligations to creditors. If, as in Polly Peck at first instance, a 
significant portion of a bank's reserves are impounded by a Mareva injunction, $$ 
then there is an irresistible conflict between the bank's right to disburse its funds, 
and the intent of a Mareva injunction to preserve them.?? This inconsistency 
disappears if the plaintiff mounts a proprietary claim for recovery of its assets, for a 
bank can only transact business with its own funds, not someone else's. To this end 
the appropriate remedy is an interlocutory injunction (not in Mareva form) which 
preserves a specified sum until its status is resolved. 


P E clean dnb adis pad 

55 The Mareva injunction was limited to £38.9 million, subject to a proviso 1nserted by the Court of 
Appeal permitting payments in the ordinary course of business of up to £6 million. 

56 Stocker LJ concurring; Lord Donaldson MR concurring with reasons. 

57 Here considerable debate could be waged as to the jundical character of constructive trusts Assets 
impressed with a constructive trust confer an equitable propmetary interest in the (plaintff) 
beneficiary. This 1s the case even if the trust is imposed in respect of the defendant's assets, to redress 
a wrong in equity. In Polly Peck the notion of a proprietary claim was applied 1n a narrow sense as 
denoting to recover the plantiff's own 

58 In Polly Peck approximately 60 per cent of CB’ s foreign currency deposits were frozen by the Mareva 
gga leg D eS Sut ag pea 

59 In this context the bank’s entire capital may potentially be disbursed in response to customers’ 
withdrawals. In terms of degree, this exceeds the ordinary principle that a defendant can use limited 
sums to meet regular obligations and expenses. 
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Ironically in Polly Peck the plaintiff was unable to capitalise on this approach 
because the tracing claim was advanced late in the piece without benefit of full 
argument and without the defendant being afforded an opportunity to properly 
respond. It is here that the Court of Appeal struck an unusual compromise®™ in 
deference to the possibility that the plaintiff may ultimately establish its beneficial 
interest in the fund. Although the proprietary claim was weak, the plaintiff was 
granted limited protection in the form of an injunction$! preserving the £8.9 
million, subject to the defendant's qualified right to draw on the funds. This 
would suggest that if a strong case for tracing had been established, an inter- 
Jocutory injunction would have issued preserving the funds unconditionally until 
trial. It is significant that an injunction was granted in circumstances that would 
normally be unfavourable to this relief. The merits of the substantive claim against 
CB were said to be based on little more than speculation. Moreover, Scott LJ 
candidly recorded that the Statement of Claim did not plead facts from which an 
application for tracing could be adduced and the material before the court below 
did not attempt to substantiate a proprietary claim. The issue only emerged in 
affidavits tendered shortly before the appeal. Notwithstanding, the court was 
disposed to protect the plaintiff's position, recognising that if traceable funds were 
not preserved, the plaintiff would be reduced to a futile monetary claim against an 
insolvent defendant.© 

The outcome in Polly Peck is symptomatic of the unique status accorded 
proprietary claims and the repression of usual principles governing injunctive 
relief. This is similarly evident in the Court of Appeal’s reasoning in Bankers Trust 
Co v Shapira“ where a third party — again a bank — was drawn into the substantive 

ings in aid of tracing. The plaintiff had been defrauded of $1 million, the 
proceeds of which were deposited with Discount Bank (Overseas) Ltd. Although 
not in any way implicated in the wrongdoing, the bank was joined as a third 
defendant and directly restrained from dealing with certain named accounts. In 
addition, the plaintiff was further assisted by an order for discovery of documents 
against the bank. While the appeal concerned the latter order, the general dicta 
illustrate the accommodating stance taken towards litigants who attempt to follow 
their own assets. Lord Denning MR was clearly mindful that the plaintiff was 
endeavouring to recover its own moneys, and in such cases 


the court should go to tbe aid of the ... [plaintiff]. It should help them follow the money 
which is clearly theirs; to follow it to the hands in which it is: and to find out what has 
become of it since it was put into the Discount Bank (Overseas) Ltd. 


Turning to the second issue, it has been recognised that an inability to draw upon 
enjoined funds pending trial may cause the defendant to be driven out of court or 
denied effective representation as a result of an interlocutory order. Whilst courts 


60 Or perhaps a ‘flexible’ compromise, see A. A. S. Zuckerman, 'Mareva and Interlocutocy Injunctions 
Disentangled' (1992) 109 LQR 559, 561. 

61 As noted, the injunction was not 1n Mareva form. 

62 The enjoined funds were to be held in a separate account and the bank was restrained from dealing 
with it except in the ordinary course of business and only to the extent that there were no other 
available funds 

63 As the claim was so tenuous, the injunction had only limited application and the defendant bank was 
permitted to use the fund in the normal course of business. Therefore the practical reality is that 1t was 

the defendant would allow its reserves in England to run down prior to judgment. 

64 [1980] 1 WLR 1274 

65 Such orders against a third party were not without precedent: see the earlier decision of Goff J in A v 
C n 17 above. 

66 n 64 above, 1282. See also Ashtiani v Kash: [1987] 1 QB 888, 899 and 905 per Dillon and Neill LJJ. 
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are conscious of the possible origin of assets subject to a proprietary claim, 
concessions are usually granted to defendants or affected third parties to offset the 
disabling effect of an injunction at a stage when rights have not been determined 
by final judgment. In these cases it may be thought that a proviso authorising 
certain payments would enable creditors to receive funds with impunity. However, 
if the plaintiff is ultimately successful in establishing a proprietary interest in the 
defendant's assets, further risks may surface. This was underscored in United 
Mizrahi Bank Ltd v Doherty. 

Here, the plaintiff bank commenced proceedings against a former employee, JD, 
for inducing customers to make payments to third parties, for the benefit of the 
defendant. The proceeds had in turn been used to purchase certain properties. The 
plaintiff alleged breach of trust against JD and sought to trace its interest against 
the acquired properties registered in the names of JD's wife, the fifth defendant, 
and others. A Mareva injunction was granted against all of the defendants' assets, 
both domestic and foreign, subject to the usual provisos with respect to living 
expenses and legal costs. Notwithstanding this express authority to draw on the 
enjoined funds, the defendants' solicitors were concerned as to future liability if 
the plaintiff succeeded in establishing a proprietary interest in the defendant's 
assets. They therefore sought an order that the defendants be at liberty to sell 
certain property and apply the proceeds to past and future legal costs, notwith- 
standing the plaintiff's proprietary claim. Naturally the payments themselves could 
not constitute a breach of the injunction but the defendants' solicitors were in 
effect seeking a declaration that they would not be deemed constructive trustees as 
recipients of payments from what may prove to be a tainted source.™ 

Michael Burton QC, sitting as a deputy High Court judge, opined that it was 
improbable that tbe defendants' solicitor could be impugned on the ground of 
dishonest assistance. More problematic was whether an equitable proprietary 
claim based on receipt could be sustained. In the result his Lordship dismissed the 
defendants’ application without pursuing the latter issue. The judgment affirmed 
that the original Mareva injunction meant what it said, but no more. The 
defendants had recourse to enjoined assets to meet legal costs regardless of 
whether it was later determined that they were beneficially the property of the 
plaintiff. The post-judgment implications of a proprietary claim were outside the 
ambit of the injunction and remained a live issue that may or may not be pursued 
depending on the outcome of the tnal. 

This disposition can be supported on several counts. A declaration that payments 
are immune from future claims by a successful plaintiff would involve a binding 
interlocutory determination of the parties’ rights. Not only is it difficult to form a 
view of the merits of such a claim at this stage of the proceedings, but it would be 
premature to do so given that the finding goes to the heart of the substantive dispute. 

Moreover, even after final judgment the task of recovering assets from third 
parties is not free from difficulty. Receipt of trust property by a third party does not 
in itself render the recipient a constructive trustee. Liability is engendered by 
knowledge of a breach of trust or fiduciary duty,” such that the ‘conscience of the 





67 [1998] 1 WLR 435. 

68 The entire assets of JD and his wife were subject to the Mareva injunction up to specified financial 
limits. If the value of the defendants’ assets were below that limit, potentially no property was 
immune from the plaintiff's claim 

69 n 67 above, 437 See Royal Brunei Airlmes Sdn Bhd v Tan [1995] 2 AC 378, where knowing 
assistance, re—expreased as accessory liability, was analysed by the Privy Council. 

70 Westdeutsche Landesbank Girozentrale v Islington London Borough Council [1996] AC 669, 707 per 
Lord Browne-Wilkinson. 
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recipient is sufficiently affected to justify the imposition of ... a [constructive] 
trust'."! The degree of knowledge is not entirely settled, but it is generally accepted 
that an element of dishonesty is required.” In the words of Sachs LJ in Carl Zeiss 
Stiftung v Herbert Smith & Co (No 2):? 


It does not, however, seem to me that a stranger is necessarily shown to be both a 
constructive trustee and liable for a breach of the relevant trusts even if it is established that 
he has notice ... [A] further element has to be proved. ... That element is one of dishonesty 
or of consciously acting improperly, as opposed to an innocent failure to make what a court 
may later decide to have been proper enquiry. That would entail both actual knowledge of 
the trust’s existence and actual knowledge of what is being done is improperly in breach of 
that trust — though, of course, in both cases a person wilfully shutting his eyes to the obvious 
is in no different position than if he had kept them open. 

How are such standards to be applied to the recipient of payments from an 
enjoined fund at a point in legal proceedings when substantive rights have not been 
established? Such disbursements, authorised by the terms of an order, bave an 
apparent legitimacy and seem adrift from a context of dishonesty. The answer in 
part may depend on the profile of the recipient. Suppose the third party is a close 
associate of the defendant, or a professional person such a solicitor or accountant, 
who provides, or has provided services to the defendant which are relevant to the 
present proceedings. Such persons may not only be aware of the source of property 
in the defendant's hands but also the manner in which it was acquired. In United 
Mizrahi Bank the court was conscious that there may be a distinction between a 
solicitor who is not confident his client will succeed, and a solicitor who is in 
possession of information indicating his client is certain to lose.7^ In the latter case 
his Lordship adverted to the possibility of post-judgment proceedings against third 
parties as well as the procedural sanction of a wasted costs order. On this approach, 
a mere trade creditor would surely escape any form of liability as no question of 
knowledge, let alone dishonesty, would arise.75 


Assets held by transferee from defendant under a voidable 
transaction 


It is not uncommon for a party in financial difficulties to divest assets in order to 
defeat future claims of creditors or the adverse consequences of a judgment. If 


71 Re Montagu’s Settlement Trusts (1987] Ch 264, 285 per Megarry V-C. 

72 This would include wilful blindness to the obvious or wilful and reckless failure to make the enquiries 
that an honest and reasonable person would make ER Ke RDUM Do Ui) 
discussed in Baden v Société Générale (1982) [1992] 4 All ER 161, 235 per Peter Gibson J. 

73 [1969] 2 Ch 276, 298. In similar vein, Edmund Davies LJ suggested that want of probity may be a 
useful touchstone in considering the circumstances that i er a e War ace 
301). See also Re Montagu's Settlement Trusts [1987] Ch 264; Cowan de Groot Properties Ltd 
Eagle Tru plc [1992] 4 All ER 70; Hillsdown Holdings ple v Pensions Ombudsman [1997] 1 All ER 


74 Sandie 

75 It is beyond the scope of this article to consider remedies at law and in equity that may be invoked 
DD Oe ET ere AUR Cee Neve ete oan shel ue 
drawn to important and potentially far reaching developments respecting the doctrine of 
subrogation. Boscawen v Bajwa [1995] All ER 769 demonstrates that it may be possible for the 
plaintiff to acquire a charge over a defendant's assets when the plaintiff's funds have been applied 
to discharge a security. See further Banque Financiére de la Cité v Parc (Battersea) Ltd [1998] 1 
All ER 737 where subrogation operated to confer priority over a specified creditor of the 
defendant. 
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insolvency proceedings? have been instituted, such dispositions may be voidable 
at the instance of a liquidator (or administrator if an administration order is in 
force) or trustee in bankruptcy. If such proceedings have not been commenced, 
individual creditors may apply to set aside a prior transfer of assets. In either case it 
is often prudent to obtain Mareva relief against a third party in aid of proceedings 
to set aside a transfer from the debtor. A Mareva injunction is particularly 
important in this context because the transferee may well take the position that he 
can deal as he wishes with what is ostensibly his own pro T 

A general feature of insolvency legislation is that a debtor’s bankruptcy or 
liquidation extinguishes an unsecured creditor's cause of action and substitutes the 
undoubtedly inferior alternative of a right to prove against the debtor's estate.’ The 
liquidator or trustee, on bebalf of the general body of creditors, may apply to set 
aside dispositions by the defendant which constitute a preference or a transaction at 
an undervalue. In addition, a transaction may be reversed if it was entered into with 
intent to defraud creditors.” The latter is of particular significance because it is also 
the ground on which creditors may challenge an alienation of nu where the 
disponor is neither bankrupt nor subject to winding up proceedings." If the claim is 
established, both defendant and transferee may be directly liable to affected 
creditors. Such applications may be buttressed by a Mareva injunction, a pout 
confirmed in Shaw v Narain?! in the context of matrimonial property proceedings.9? 
In this case the Court of Appeal accepted that an order requiring a third party 
transferee to convey property or make financial reparation to the plaintiff is a direct 
personal claim which is properly the subject of Mareva relief. 

A similar conclusion was reached in Aiglon Ltd v Gau Shan Co Ltd) where the 
plaintiff (by counterclaim) applied for the continuation of a Mareva injunction 
against a third party, SA,“ a company implicated in an asset-stripping operation 
against the principal defendant. The companies, which were controlled by the same 
person, had entered into a management agreement whereby the principal corporate 
defendant (L) remitted fees and commission to SA (which was joined as the second 
defendant). These payments were unrelated to the value of work performed by SA 
and determined simply by reference to L's available funds. The arrangement was 
calculated to deplete L's financial resources. The plaintiff's submission was based 
on sections 238 and 423 of the Insolvency Act 1986. Hirst J found there was 
evidence implicating both defendants in a transaction at an undervalue for the 


76 ‘Insolvency’ here denoting winding up proceedings im respect of a company or bankruptcy 
proceedings against a natural person. 

T] Indeed he may be fully entitled to do so rf he acted in good faith and gave consideration: Insolvency 
Act 1986, ss 238(5), 241(2), 342(2), 425(2); Bankruptcy Act 1966 (Cth), ss 120(7), 121(1) and (2), 
122(2), Insolvency Act 1967 (NZ), ss 54(6), 57(2). 

78 There are occasional exceptions to this principle but such rights are narrowly circumscribed. See 
Insolvency Act 1986, s 424(1)(a), which provides that a victim of an impugned transaction may, with 
leave of the court, seek relief against a debtor who has been adjudged bankrupt or is being wound up. 
Similarly a creditor in respect of a maintenance agreement or order may enforce any remedy against a 
bankrupt Bankruptcy Act 1966 (Cth), s 58(5A a). 

79 The Insolvency Act 1986, s 423(3)(a) and (b) defines this as a transaction entered into for the purpose 
of putting assets beyond the reach of claimants, or to otherwise prejudice the interests of such persons. 

80 See, for example, Insolvency Act 1986, s 423; Property Law Act 1952 (NZ), s 60, Conveyancing Act 
1919 (NSW), s 37A; Property Law Act 1974 (Qld), s 228; Property Law Act 1958 (Vic), s 172. 

81 n 4 above. 

82 The Matrimonial Property Act 1976 (NZ), s 44(1) and (2) provides that a disposition of property to 
defeat the claim of an applicant under the Act may be set aside, or the transferee may alternatively be 
required to compensate this 

83 [1993] 1 Lloyd’s Rep 164. 

84 The third party was joined as a second defendant See text below. 
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purpose of defeating the claims of creditors within the meaning of section 423, and 
a strong prima facie case for a direct cause of action against the second defendant, 
SA.® It was therefore ordered that the Mareva injunction against SA should be 
continued. 

More controversial was his Lordship's alternative view that the injunction could 
also be sustained under section 238 of the Insolvency Act.® There are two essential 
conditions for obtaining an order: first, the section contemplates that the debtor is a 
company which is either in liquidation or subject to an administration order;87 
second, the applicant for relief is the liquidator or administrator, as the case may 
be.®8 Hirst J accepted that the plaintiff, as a potential judgment creditor, had no 
direct claim against the third party under section 238.89 Moreover, at the relevant 
time, the first defendant, L, was not in the process of being wound up. That 
prospect lay in the future. However, his Lordship accepted that the plaintiff's 
substantive claim may render L insolvent, in which case an order setting aside the 
inter-company transactions could be obtained by an administrator or liquidator 
under section 238. By analogy with the reasoning in TSB Private Bank 
International SA v Chabra? a Mareva injunction could be granted against SA as 
ancillary to the relief claimed against the substantive defendant, L. 

There are two difficulties with this approach. First, the plaintiff had an existing 
right against the substantive defendant, L,?! but it was not, nor could it become, an 
enforceable claim against a third party under section 238. That right could only be 
exercised by a liquidator or administrator. Therefore a Mareva injunction against a 
third party was not ancillary to proceedings by the plaintiff against the defendant. 

Secondly, on the facts of Aiglon an application under section 238 was merely a 
right in futuro.?? At first blush this is difficult to reconcile with The Siskina's?? 
insistence on an existing cause of action 'for the enforcement of which the 
defendant is amenable to the jurisdiction of the Court',?^ as a pre-condition to 
Mareva relief. As Bingham J had elaborated in an earlier decision: ‘[A] Mareva 
injunction will not be granted to an applicant who has no cause of action against 
the defendant at the time of application'.?5 This was specifically approved in 
Veracruz Transportation Inc v VC Shipping Co Inc% where the Court of Appeal 
rejected an initiative to treat Mareva injunctions as a form of conditional relief.’ 
The following year their Lordships took the opportunity to affirm this position in 





85 A person who, 1n the language of the Insolvency Act 1986 is a ‘victim’ of tbe transaction, may seek an 
order under s 423 against a third party directly and without reference to 1nsolvency proceedings (s 
424(1\c)). 

Which 1s directed to transactions at an undervalue. 

87 s 238(1X8) and (b). Similar provisions apply in relation to individuals who have been adjudged 
benkrupt (s 339). 

88 s 238(1) 

89 Contrast with s 423 which permits both an application and an order to be made in favour of a 'victim 
of the transaction’, who 1s defined as a person who 18, or is capable of being prejudiced by the 
transaction (s 423(5)). 

90 n 20 above. 

91 The plaintiff was enforcing an arbitration award against the substantive defendant and therefore had 
an existing right against that party. 

92 In contrast, proceedings under s 423 can be brought in respect of debt avoidance in favour of a person 
who is making, or may at some time make a claim (s 423(3)). Further, the application 1s not dependent 
upon insolvency ings. 

93 Suskina v Distos Compania, n 1 above. 

94 ibid 256 per Lord Diplock. 

95 Siporex Trade SA v Comdel Commodities Ltd [1986] 2 Lloyd's Rep 428, 436. 

96 [1992] 1 Lloyd’s Rep 353, 358. 

97 The initiative was spearheaded by Saville J in A v B [1989] 2 Lloyd's Rep 423 
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Zucker v Tyndall Holdings plc,” where it was emphasised that a Mareva injunction 
cannot be granted unless there is an existing cause of action which can be 
immediately enforced.?? In light of these views, the suggestion in Aiglon tbat a 
Mareva injunction may be granted against a third party under section 238 before 
the defining events have occurred, seems somewhat questionable. However, 
Veracruz and Zucker concerned injunctive relief in aid of inchoate rights.!°! In 
each case the cause of action had yet to accrue, whereas in Aiglon the plaintiff was 
enforcing an existing cause of action against the defendant.!?? This decision can 
therefore be supported on the basis that an injunction to restrain the disposal of 
assets by a third party was ancillary and incidental to that cause of action.!% 
Nevertheless such views must be tempered with caution, for as previously noted, 
the right to avoid a transfer of assets was not immediately enforceable: a statute 
defined the circumstances under which proceedings could be brought against the 
third party transferee.!04 On the facts of Aiglon this did not impede the immediate 
grant of an injunction. This was no doubt influenced by the third party's active 
participation in the asset stripping exercise and the consequent finding that the 
plaintiff may have a direct cause of action against that entity. Nevertheless the 
assertion of this jurisdiction is at the extremity of the court's powers and where the 
transferee is not implicated in any improper design, it is likely that the court will 
resile from granting immediate injunctive relief.!05 
Thus in Bank of Queensland Ltd v Grant% a Mareva injunction against a third 
party transferee was refused where the plaintiff relied on a future, and possibly 
speculative right to set aside a transfer by the defendant. The personal defendant 
had several months earlier executed a maintenance agreement covenanting to 
convey his interest in the matrimonial home to his wife. A Mareva injunction 
against the defendant was ineffective as there were no known assets within the 
jurisdiction. Therefore the plaintiff moved for an injunction against the defendant's 
wife restraining her from completing registration or otherwise disposing of the 
property. The defendant's wife was not a party to the action and the plaintiff's 
claim was advanced on the basis that although the defendant was not presently 
bankrupt, the plaintiff migbt be in a position to obtain judgment against the 
defendant, as a result of which it might be possible to appoint a trustee in 
bankruptcy. It would then be open to tbe trustee to apply to set aside the 
maintenance agreement as either a preference or a voluntary settlement within two 
years of bankruptcy.107 
98 [1992] 1 WLR 1127 
99 ibid 1134 per Neill LJ. 
100 This concern pursuaded Emmett J to decline a Mareva injunction in similar proceedings in LED 
Builders Pty Ltd v Eagle Homes Pty Ltd (No 4) (1997) 38 IPR 107 (revd (1997) 148 ALR 247). 
101 Veracruz pextained to an anticipatory breach of contract and Zucker concerned an application for a 
Mareva injunction before the plaintiff's rights under an agreement had i See 
Steamship Mutual Underwriting Association (Bermuda) Ltd v Thakur Shipping Co Ltd [1986] 2 
Lloyd’s Rep 439; Siporex Trade v Comdel n 95 above. 
102 In respect of which the plaintiff had obtained an arbitration award 
103 This was adverted to by Hirst J (n 83 above, 170) 
104 ie the transferor's insolvency and the institution of proceedings by the liquidator 
105 The plaintiff's position is enhanced if it is possible to allege an intent to defraud creditors within the 
meaning of s 423 Insolvency Act 1986 The section confers a direct claim against third party 
transferees and facilitates proceedings against the transferor With respect to the latter, a transaction 
may be impeached before the plaintiff acquired a cause of action and Mareva relief may be permitted 
where no cause of action has accrued at the time of application. See DCT v Ahern [1986] 2 Qd R 342, 
345-346 per Thomas J, and Mercantile Group (Europe) AG v Alyela [1993] FSR 745, 757 per 
Hobhouse J. 
106 [1984] 1 NSWLR 409. 
107 Bankruptcy Act 1966 (Cth), ss 122 and 120 respectively. 
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In reviewing the general law, Clarke J observed that Australian and English 
jurisprudence had a somewhat different emphasis. In England, Mareva injunctions 
had a statutory basis whereas the Australian counterpart was founded on the court's 
inherent jurisdiction.! For this reason statutory considerations that had fashioned 
the need for a vested and accrued cause of action did not arise in Australia.!© 
Nevertheless, he accepted that as a general rule it was appropriate for an applica- 
tion to be supported by an immediate cause of action. In Bank of Queensland there 
was no cause of action against the third party and Clarke J declined to impose any 
restraint upon the enjoyment of her own assets. The plaintiff's extended argument 
as to possible future enforcement processes was similarly dismissed. It was noted 
that a party is not entitled to achieve the status of judgment creditor before 
judgment is entered.!!° This decision stands as a salutary reminder that there is a 
point beyond which the anticipatory function of Mareva relief cannot be extended 
— particularly where it would inhibit the ability of a stranger to the proceedings to 


enjoy what is presumptively her own property.!!! 


Assets held by an independent third party subject to contractual 
direction by the defendant 


Mareva injunctions restrain the removal or disposal of property, both tangible!!? 
and intangible,!? in respect of which the defendant has a beneficial interest. 
Commonly a third party may have custody or control of these assets. A typical 
example of the former would be storage of chattels in a warehouse,!!^ and an 
example of the latter, funds in a bank account.'!> A characteristic of such arrange- 
ments is that the defendant retains a beneficial interest in the property and also 
means of control, usually as a result of a contractual relationship.!!6 It is here that 
the focus of discussion shifts. In contrast to the preceding sections, the third party 


108 Speaking in the context of New South Wales, it was observed that insofar as Mareva jurisdiction was 
attributable to the Supreme Court Act 1970 (NSW), s 23, this was confirmatory of the court's inherent 
power (n 106 above, 413). For discussion of the Federal Court's general and statutory authority see 
Jackson v Sterling Industries, n 18 above. 

109 Menelaum ecd iom qud ee ee pure combating conduct 

that is calculated to undermine the administration of justice. See eg DCT v Sharp (1988) 82 ACTR 1, 
2 et seq per Kelly J, Patterson v BTR n 24 above, 329 per Rogers A-JA; LED Builders Pty Ltd v 
Eagle Homes Pty Ltd (1997) 148 ALR 247. 

110 n 106 above, 414. 

111 See S. Gee, Mareva Injunctions and Anton Piller Relief (London: FT Law & Tax, 3rd ed, 1995) 171- 
172. 

112 eg a classıc motor car (Bradley v Byrne (1993) 7 PRNZ 263) or valuable art work (Dunbar Sloane Ltd 
v Gall [1996] 3 NZLR 252) 

113 ul cu unco ea E PRE ltd 

114 The resulting relationship constitutes a bailment. 

115 A less common example of pure personalty would be the defendant's interest in property held by a 
third party as trustee In the cited examples the defendant retains both legal and equitable interests in 
the subject matter (1n the case of a bank account being a legal right to sue on a debt). In the case of a 
trust, the defendant enjoys a beneficial interest only, for legal title, by defininon 1s vested in the 


trustee. 
116 The title of this section 1s not descriptive of all classes of relationship where a party is subject to the 
defendant's legal control. The term ‘contractual’ pragmatically acknowledges that most defendant- 


beneficiary of an express trust, or where a third party is a nominee or bare trustee of the defendant's 
property 
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has no proprietary claim or competing interest with the defendant or plaintiff.!!” 
The third party therefore assumes a neutral role in the proceedings. Accordingly, 
where a case for the grant of a Mareva injunction is established, the issue is not 
whether the property is subject to the order, but how the restraint should be 
im 

The obvious option of enjoining the relevant third party is usually excluded by 
the general principle that injunctions are only directed to parties to the proceedings, 
binding those who are properly before the court.!!5 A strict application of this 
principe would leave the plaintiff without recourse to custodians of the 
defendant's assets. Nevertheless it is clearly established that a third party who 
knowingly aids and abets a breach of an injunction may be held in contempt of 
court.!19 As liability is engendered by knowledge of the order, such persons are 
usually notified of the injunction and its terms. Here, the attributes of the third 
party are particularly significant. If the third party is a reputable independent entity 
such as a chartered bank, it will inevitably comply with any order of which it has 
notice.!2 However such assumptions may be unsafe if the third party is an 
individual or small trading enterprise and the nature of the relationship between 
defendant and third party suggests that the latter is susceptible to the defendant's 
influence. In these circumstances the FOIE Vans be persuaded to grant a Mareva 
injunction directly against the third party. 

Usually the plaintiff will endeavour to ces funds on deposit with a bank or 
similar institution. There is an obvious attraction to assets capable of immediate 
liquidity in the event of a successful judgment.!?7 Not surprisingly this has become 
the classic set piece for a Mareva application. In turn it introduces the key role of 
chartered banks which often become the de facto stakeholders in these 
proceedings. 

The impact of Mareva injunctions on the banking industry was underscored in Z 
Ltd v A-Z.!? Significantly, the substantive issues were resolved at an early stage, 
rendering an appeal unnecessary. Nevertheless, the leading banks funded proceed- 
ings before the Court of Appeal to obtain judicial guidance on principles of liability 
for third parties. Of pressing concern was the standard for compliance with the terms 
of a Mareva injunction. In canvassing this issue, the Court refused to tether liability to 
the constraints of aiding and abetting,!*4 and instead embraced the broader juristic 


117 Except where the defendant 1s indebted to the third party who may accordingly be entitled to assert a 
possessory or security interest in the defendant's assets (eg lien or equitable charge respectively). 
118 As Lord Eldon LC remarked almost two centuries ago: ‘I have no concepton, that it is competent to 
this Court to bold a man bound by an injunction, who 1s not a party in the cause for the purpose of the 
cause. The old practice, was that he must be brought unto Court, so as according to the ancient laws 
and usages of the country be made a subject of the writ’: veson v Harris (1802) 7 Ves Jun 251, 256— 
257, 32 ER 102, 104 

119 Lord Wellesley v Earl of Mornington (1848) 11 Beav 181; 50 ER 786; Seaward v Paterson [1897] 1 
Ch 545; Elliot v Klinger [1967] 3 All ER 141. 

120 The early Mareva cases assumed that notice to such partes was sufficient to achieve compliance: 
Nippon Yusen Kaisha v Karageorgis [1975] 3 All ER 282, 283, Chartered Bank v Daklouche note 
10 above, 210; Rhaman (Prince Abdul) bin Turki al Sudairy v Abu-Taha [1980] 1 WLR 1268, 
1273 

121 See ‘Assets held by a third party who is prone to follow the defendant's interests or directions’ above. 

122 The defendant's ‘property’ ın a bank account 1s merely the nght to recover a debt if the account is in 
credit. As such, any restraint on the disposition of funds operates to prevent the defendant from 
enforcing a chose in action. See Re Bank of Credit & Commerce International SA (No 8) [1997] 3 
WLR 909. 

123 [1982] QB 558. 

124 Thereby circumventing the argument that a third party 18 at liberty to contravene an order of which he 
has notice, if, at the relevant tme, the defendant is unaware of the injunction. This reflects the 
principle that an accessory cannot aid and abet an innocent principal. 
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principle that contempt arises from wrongful interference with the administration of 
justice. At the same time it was emphasised that this fell short of imposing strict 
liability. Mens rea was required and carelessness or even recklessness would not 
expose a bank to liability unless its conduct was contumacious.17$ 

If knowledge of an injunction against the defendant is sufficient to impose 
obligations on affected third parties, then there is no necessity to join such persons 
to the proceedings or subject them to the direct restraint of an order. This has the 
important consequence of eliminating the need for a bank's participation in 
proceedings involving Mareva injunctions against their customers. 

Even where banks are involved in the substantive proceedings there is a general 
reluctance to directly enjoin such parties. In an early decision, Etablissement 
Esefka International Anstalt v Central Bank of Nigeria!^! the Court of Appeal 
declined to grant a Mareva injunction against the defendant, the Central Bank of 
Nigeria. The size and commercial standing of the defendant led Lord Denning MR 
to comment that Mareva injunctions had hitherto been granted against ‘one-ship 
companies which are going to disappear with the money ... unless a Mareva 
injunction is granted’ .175 In contrast, there was evidence that substantial funds were 
available to the Central Bank of Nigeria, which was unlikely to dishonour 
obligations arising from any judgment. The refusal to grant Mareva relief was 
further bolstered by the apparent weakness of the plaintiff’s case and a seemingly 
meritorious counterclaim for a sum exceeding the defendant's alleged 
indebtedness. Such was the relative strength of the defendant’s position that the 
Court was disposed to grant it security for costs. These factors make it difficult to 
extrapolate a general view towards enjoining banks that have become defendants in 
the substantive proceedings. Similarly in Polly Peck International plc v Nadir (No 
2)? the case against the defendant bank was characterised as little more than 
speculative. Nevertheless the Court of Appeal expressed some unequivocal 
views on the appropriateness of Mareva relief against chartered banks. Scott LJ 
stressed that a Mareva injunction ought not interfere with the defendant's ordinary 
course of business. In the context of banks, a Mareva injunction was particularly 
problematic, for ‘[a] bank must repay its depositors in accordance with the terms 
on which the deposits are held'.1?! This theme was sustained by Lord Donaldson 
MR who attributed the unique status of banks to the fact that their stock-in-trade is 
money,!?? which cannot be treated on the same footing as the assets of a typical 
trading company.!?? Moreover, his Lordship observed that banking business is 
dependent on maintaining confidence in an ability to meet obligations as and when 
they arise. An injunction may produce a run on a bank, causing withdrawals to 
exceed deposits. While the Master of the Rolls resisted the suggestion that a 
Mareva injunction could never be granted against a bank, it was emphasised that 
the circumstances would have to be unusual.!*4 


125 Attorney General v Times Newspapers Ltd [1991] 2 All ER 398 represents a continuation of this 


reasoning. 

126 n 123 above, 583 per Eveleigh LJ. 

127 [1979] 1 Lloyd's Rep 445. 

128 ibid 448. 

129 n 40 above. 

130 A Mareva injunction was refused. A general injunction was granted in limited terms in respect of a 
i claim. 


proprietary 

131 n 40 above, 782. 

132 ibid 786. 

133 Such companies can dispose of assets on the basis that they will eather preserve the proceeds of sale or 
apply such funds for acquiring further stock. 

134 n 40 above, 786. 
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In the final analysis these views disclose a reluctance to impose forms of 
restraint which would be damaging to banking operations.1?? Similar concerns may 
extend to other large and reputable entities which enjoy a high public profile. The 
irony is that even if those concerns were suppressed in favour of imposing a 
Mareva injunction, the affected parties could be expected to weather any tem- 
porary embarrassment associated with a court ordered restraint.!?6 Conversely, 
smaller enterprises and individual proprietorships against whom injunctions are 
more readily granted, may be irreversibly prejudiced by a sudden withdrawal of 
credit by lenders and trade suppliers in the wake of a Mareva order. 


Assets held (or formerly held) by defendant and controlled by a 
third party 


Where a defendant divests assets in favour of a third party with intent to evade the 
consequences of an impending judgment, it is usually assumed that the defendant 
and not the transferee is the instigator.!3’ Occasionally, however, these events are 
set in train by the transferee. This will typically occur where the defendant is a 
company in which the third party has a controlling interest. In either case the 
defendant's affairs have been arranged so as to defeat the process of enforcement 
and the question arises whether such conduct should be treated on a common basis 
for the purpose of judicial restraint. Much depends on the perspective which is 
adopted. From the perspective of plaintiff and defendant, Mareva relief against a 
third party can be viewed as ancillary to the substantive cause of action against the 
defendant. !?8 Tf the transferee is engaging in a blatant asset-stripping exercise for 
his own ends, this analysis seems unobjectionable.!39 If the transferee is the 
guiding mind of a corporate transferor,!*° it may be particularly difficult to resist 
the inference that one person in different guises is orchestrating a scheme of 
evasion. This conclusion may be ventured with less confidence if a transfer of 
assets merely diminishes the defendant's worth without rendering it insolvent.!4! In 
turn the case for restraining both defendant and third party loses some of its force. 
Ultimately it is a question of degree, hinging on the objective consequences of a 
certain course of dealings: Mareva relief cannot be ruled out if the practical effect 
of depleting the defendant's assets is to frustrate the enforcement of a prospective 
judgment. 

While such views can be expressed distinctly, their application is not free from 
difficulty. The Federal Court of Australia proceedings in LED Builders Pty Ltd v 


135 A further dimension 1s that banks commonly have branches abroad. This poses problems in terms of 
de ace ermal effect af a donese Marcvs ifuncton und possible Conflict’ si local laws 
governing overseas branches. See Baltic Shipping Co v Translink Shipping Ltd [1995] 1 Lloyd’s Rep 
673 and general discussion of this topic in A. Malek and C. Lewis, "Worldwide Mareva Injunctions: 
The Position of International Banks’ [1990] LMCLQ 88. 

136 This 1s particularly so when the entities in question are not financial institutions. 

137 This 1s borne out in most of the reported decisions and 1s the traditional emphasis of insolvency 
legislation. 

138 See for example TSB v Chabra n 20 above. 

139 The court will not stand idly by m the face of such arrangements. As Lord Nicholls warned: ‘If a 
prospective judgment debtor can look and plan ahead, so can the court’: Mercedes Benz AG v Leiduck 
[1996] 1 AC 284, 306. 

140 Or in the case of inter-company dealings, where both entities share the same guiding mind. 

e pM p ee COME 
transaction at an undervalue or a preference in favour of a creditor. Such transfers are usually only 
subject to challenge on tbe transferor's bankruptcy or liquidation. The difficult issue is whether the 
third party should be restrained in the interim. 
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Eagle Homes Pty Ltd provide a signal example. In brief, the plaintiff and defendant 
were companies engaged in building project homes. Following trial,'** the 
defendant was held to have committed certain copyright infringements in respect 
of the plaintiff's building designs. Tbe plaintiff elected for an account of profits 
and prior to the taking of accounts applied for Mareva injunctions against the 
defendant! and certain persons who were not at that point parties to the action. 
These included the Cardiles (PC and LC, a husband and wife), and Ultra Modern 
Developments Pty Ltd.!44 PC and LC controlled both Ultra and the defendant 
Eagle Homes. It was alleged that in contemplation of a substantial judgment debt 
against Eagle Homes, PC and LC personally and through Ultra and other entities 
they controlled, had depleted Eagles’ assets, wound down its operations and 
transferred the business to a separate company.!^ A Mareva injunction against 
Eagle would prevent further disposal of assets at the third parties' direction, but 
what of the transfers that had already taken place? At this stage of the proceedings 
it was considered premature to reverse these transactions, but as an interim 
measure the plaintiff sought to restrain the transferees from dissipating the assets 
they had received. 

The pri judge, Emmett J, viewed the situation from the third parties’ 
perspective.!4¢ No present cause of action was alleged against them!*’ and various 
steps had still to be taken before recovery of property was possible.'** The 
transferees were, for the time being, strangers to the proceedings, and the relevant 
question was whether Eagle Homes had control over or access to the assets of PC, 
LC or Ultra, such that they could be applied in discharge of any judgment against 
Eagle Homes.!49 This in turn depended on the outcome of proceedings in aid of 
enforcement at some future date. Pending these developments no Mareva 
injunction could be granted against the third parties. 

It is submitted that the traditional test formulated by Emmett J, whether the 
defendant has control over the assets of a third party, was unduly limited. On the 
present facts the issue should be addressed from a broader perspective. If a third 
party is beneficially interested in the defendant’s assets and has control over their 
disposition, then he should be prevented from indirectly circumventing restraints 
imposed on the substantive defendant. In the result, in LED Builders, blatant asset- 
stripping by the same parties in different corporate guises was allowed to go 
unchecked. 

On appeal, the Full Court seized the opportunity to assess the nature and 
function of Mareva injunctions in relation to third parties. In a joint judgment, 
Beaumont and Branson JJ emphasised that the grant of Mareva relief was founded 


142 (1996) 35 IPR 215 and (1996) 36 IPR 23 (Gen Div). 

143 There was no substantial dispute as to granting an injunction against the defendant Eagle Homes, the 
only point of disagreement being the terms of the order 

144 The plaintiff also sought an order for the joinder of these 

145 Eagle Homes had declared dividends of $400,000 and $800,000. Eagle had also registered its business 
name which was then assigned to Ultra. Ultra obtained a builder’s licence and was thus m a position 
to commence trading as a phoenix from the ashes of Eagle Homes. 

146 (1997) 38 IPR 107. 

147 Although proceedings were foreshadowed under the Conveyancing Act 1919 (NSW), s 37A and the 
Corporations Law 1989, s 588. 

148 The steps included the obtaining of final judgment against Eagle Homes, an application for the 
appointment of a liquidator if the judgment remained unsatisfied, and instituting proceedings to set 
aside the transfer of assets to third parties. With regard to the latter, Emmett J noted that the plaintiff 
lacked standing because such proceedings are not brought by individual claimants, but by the 

on behalf of all unsecured creditors. 

149 (1997) 38 IPR 107, 119. 

150 n 109 above. 


© The Modern Law Review Linuted 1999 559 


The Modern Law Review [Vol. 62 


on the court's power to protect its process from abuse. Such powers were not to be 
unduly restricted and in this spirit, an injunction could properly be extended to 
third parties who had participated in the removal of the defendant's assets.!5! On 
the facts of LED Builders it was held that the court should intervene to prevent the 
abuse or frustration of its orders by the prospective respondents, Ultra, PC and LC. 
To that end the case was remitted to a single judge to settle the terms of a Mareva 
injunction, including joinder of the affected third parties. 

In a separate judgment, Tamberlin J concurred in the result, propounding the 
underlying jurisdiction for Mareva relief in substantially similar terms. He declared 
that the power was purposive, its aim, to prevent frustration of the court's process, 
and this was not to be deflected by reservations entertained below as to the 
contingent nature of the plaintiff's claim against the transferees. 

In the High Court of Australia!?? the injunction against Ultra was discharged on 
the ground that the company did not hold any of Eagle's assets. Ultra was however 
enjoined from disposing of the goodwill attached to Eagle’s business name. 
Finally, the injunction against PC and LC was continued subject to a reduction in 
the sum enjoined. 

In joint reasons, the majority (Gaudron, McHugh, Gummow and Callinan JJ) 
emphasised that there was an important distinction between enforcement of the 
court's process against parties to an action, and orders extending to the property of 
strangers to the proceedings. The practical reality is that Mareva injunctions have a 
significant impact on the enjoined parties. In some senses it operates as a form of 
negative pledge, reinforced by the sanction of contempt. Such powers must be 
exercised with caution, particularly in relation to third parties.!53 From this 
perspective it was ventured that an order may be appropriate in circumstances 
where: 


(1) the third party holds, is using, or bas exercised or is exercising a power of disposition 
over, or is otherwise in possession of, assets ... of the judgment debtor or potential 


judgment debtor, or 
(ii) some process, ultimately enforceable by the courts, is or may be available to the 


judgment creditor as a consequence of a judgment ... pursuant to which, whether by 
appointment of a liquidator, trustee in bankruptcy, receiver or otherwise, ir third party 


may be obliged to disgorge property ... to help satisfy the judgment ....! 


It may be objected that the first category might be difficult to establish if the 
defendant has effectively alienated its assets. This is likely where the guiding mind 
of a corporate defendant causes the company to unconditionally transfer assets 
prior to judgment. There may be no suggestion of the transferor retaining any form 
of interest in the divested property: from the instigator's perspective there is no 
incentive to do so if the defendant is being deliberately wound down.!55 Much 
therefore rests on the second category propounded by the High Court, which is 
largely tethered to the court's ability to reverse transactions under an insolvency 
regime.!59 This is unduly restrictive as it hinges on an arguable case that the 
disposition falls within the avoidance provisions of certain legislation. This may be 


15] Arguments based on the Siskina were dismissed in favour of broader discretionary principles. 

152 Unreported, 6 May 1999. Hereinafter references are to Austli. 

153 See particularly paras 50 and 51, ibid. 

154 ibid para 57. 

155 Such conduct may of course be open to challenge under the second category identified by the High 


Court. 
156 See generally ‘Assets held by transferee from defendant under a voidable transaction’, above 
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a difficult hurdle to overcome because the nuances of the impugned transaction 
may not be immediately apparent in the early stages of litigation. In this regard it 
must be remembered that Mareva relief is often invoked on an urgent basis by a 
party who suspects impropriety, without necessarily being in a position to adduce 
all the material facts. This is particularly so in relation to inter-company dealings 
or transfers between family members. As a result, on the High Court's model, 
Mareva injunctions against third parties may be unattainable in al] but the more 
extreme cases. 

The majority's analysis lays the foundation for a technical, as opposed to 
purposive, approach to the facts. For example, in LED Builders the High Court 
found that Ultra was not in receipt of funds from Eagle and it had merely acquired 
the advantage of trading under Eagle's business name. The distinct legal persona of 
the corporate entities and their controllers was largely left undisturbed. In contrast, 
the Full Court, below, took cognisance of the role of Eagle and Ultra in the 
Cardiles' global strategy. In so doing it recognised the dynamics of what was little 
more than a crude exercise in corporate asset stripping and the re-direction of 
business to another trading entity. The parties were embroiled in a common design 
to undermine the economic viability of the substantive proceedings. An injunction 
in aid of those proceedings was therefore warranted. This conclusion was bolstered 
by earlier decisions such as TSB Private Bank!5’ and Aiglon v Gau Shan!59 where 
jurisdiction to grant Mareva injunctions against third parties, whether innocent or 
non-innocent, was viewed as ancillary to the cause of action against the substantive 
defendant. This preserves curial discretion in a setting where novel facts may fall 
to be assessed in urgent circumstances. Such concerns were evident in Kirby J's 
judgment in the High Court in LED Builders. In separate reasons his Honour 
denounced 'excessive order and rigid rules [that] would endanger the relief in 
question and be alien to its essential character'.!?? The court must protest its 
processes from abuse and this requires prompt and flexible responses.! 

Overall, the extension of injunctions against Ultra and the Cardiles was a 
justified response to flagrant conduct by ‘non-innocent third parties ... where there 

.. [was] a significant prospect of an action to set aside the alienation of property 
from the respondent to those third parties'.!6! Most of the defendant's assets had 
already been transferred and it was therefore essential to enjoin the recipients. As 
the plaintiff had already obtained judgment, the order could be granted without 
having to speculate on the outcome of the substantive proceedings. 

LED Builders presented extreme facts where the conduct of defendant and third 
parties was clearly directed towards thwarting the court's process. The more 
troubling question is whether third parties should be enjoined where there is 
uncertainty as to the circumstances under which property has passed to the 
transferee. The majority approach of the High Court of Australia is unduly 
restrictive given the nature of emergency relief. Yet the minority view is fraught 
with the risk that third party interests may be exposed to unwarranted interference. 
There is no obvious via media, but it may be suggested that the appropriate focus is 
to assess the balance of convenience and justice as between plaintiff and third 
party,192 attaching due weight to the fact that ultimately the plaintiff's case must be 
sufficiently cogent to usurp the transferee's title. Thus, assets should not be 
157 n 20 above. 


158 n 83 above. 
158 n 152 above, para 114. See also paras 112 and 113. 


160 See particularly para 115 ibtd. 
161 n 109 above, 265 per Tamberlin J. 
162 See Galaxia Maritime SA v Mineralimportexport (‘The Eleftherios’) [1982] 1 WLR 539. 
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restrained as a mere sidewind in interlocutory proceedings between the substantive 
parties. A clear onus must lie on the applicant to establish affirmatively the 
relationship and pattern of dealings between defendant and transferee. Even where 
the latter has effective control of the former, there must be solid grounds for 
inferring that a transfer of property is in reality a scheme to frustrate judgment. !6 
At the same time it must be accepted that there are inherent difficulties in 
establishing the intent of a course of dealings between closely related parties. 
While certain allowances should be made for this fact, such concessions should not 
be seen as a licence to interfere with third party interests as a hedge against future 
enforcement options. 


Conclusion 


This article bas charted some major shifts in thinking on the status of Mareva 
injunctions against third parties. The dominant development is a rejection of 
formal principles that impede the discretionary function of this relief. It is evident 
that Mareva orders are particularly vulnerable to abuse by third parties and their 
efficacy is being bolstered by a pragmatic assertion of the courts’ governance of its 
own processes. The primary determination for invoking this potent interlocutory 
remedy is the nature of the defendant-third party relationship. A precise definition 
of the relationship and associated dealings is often elusive — sometimes, of course, 
by design. The search for principle is enacted against an amorphous backdrop, and 
as a result, theoretical discourse as to the basis of injunctive relief is in danger of 
being confounded in a mire. The categories identified in this paper indicate a 
diversity of possible arrangements, from third parties who assert beneficial 
ownership, to nominees who acknowledge the defendant's title. In between lie a 
class of apparent owners who may be prone to follow the defendant's directions, or 
whose complicity or preferred status may ultimately render their interest 
defeasible. 

Nevertheless, some trends emerge as each category is considered in its broader 
context. First, courts are increasingly adopting a purposive approach to the 
mischief against which Mareva relief is directed. Enquiry is directed to the 
substance and intent of a relationship, without being deflected by the separate legal 
persona of a stranger to the proceedings or the absence of an immediate cause of 
action. Second, in keeping with the anticipatory nature of Mareva jurisdiction — an 
element well established as between plaintiff and defendant — courts have become 
more receptive to enjoining third parties where the plaintiff's claim is contingent 
on the outcome of future events. Third, there is a particular willingness to restrain 
third parties holding assets subject to a proprietary claim by the plaintiff. Fourth, 
an injunction imposes a formal compulsion on the third party to whom it is 
directed. If the same outcome can be achieved by indirect means, such as notice, 
the court will usually refrain from granting an order against such parties. Finally, 


163 Exceptionally the court may draw this inference where there 13 the appearance of a bona fide transfer 
of assets at market value. In Commissioners of Customs & Excise v Anchor Foods Ltd, The Times 1 
April 1999, the defendant company disputed demand notes totalling £264 million, issued by the 
Commussioners. A separate company was formed to acquire the whole of the defendant’s business 
undertaking. The defendant and the transferee were effectively controlled by the same interests. 
Although the transfer was at a puce determined by a reputable independent valuation, a Mareva 
injunction was granted to restrain the disposition. The decision was influenced by the fact that this 
was not a sale at arms’ length in the open market and the transfer was seemingly precipitated by the 
litigation. 
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the Mareva injunction has taken form as a highly flexible remedy. Its ambit is 
expressed in increasingly expansive terms and, predictably, jurisdiction over third 
parties is being asserted with growing confidence. 

With these considerations in mind, it is appropriate to conclude on a cautionary 
note. The expansion of Mareva jurisdiction gained impetus from compelling cases 
where necessitous plaintiffs were pitched against defendants intent on frustrating 
judgment. This scenario is untypical of most civil actions!9* and the relief granted 
must therefore be regarded as a measured response to a limited problem. As the 
boundaries shift, affected parties must be safeguarded from an over zealous 
encroachment of their interests. If this perspective is neglected, tbe pace of recent 
developments will be seen to have outstripped the legitimate bounds of 
interlocutory relief. 


164 See comments of Eveleigh LJ in Z Ltd v AZ n 123 above, 585—586. 
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Representative Procedures and the Future of Multi-Party 
Actions 


Jülaine Seymour* 


The Consultation Paper Access to Justice — Multi-Party Situations: Proposed New 
Procedures produced by the Working Party set up by the Lord Chancellor's 
Department continues the interest in the potential for multi-party procedures to 
alleviate concerns about access to justice. It anticipates that it is possible to devise 
a procedure which will serve two primary purposes. The first is to enable recovery 
where large numbers of people have been affected by another's conduct and the 
individual losses are so small that individual actions would be economically 
unviable. The second is to promote more efficient use of court resources — 
resolving common issues in a single proceeding will prevent re-litigation of the 
same points. The latter objective also serves the goal of consistency in judicial 
decisions. The Consultation Paper proposes that any new procedure will balance 
the normal rights of claimants and defendants and tbe interests of a group in 
pursuing litigation as a whole.! In proposing a new procedure to achieve these 
worthy ends, the Consultation Paper does not refer to the representative procedure 
which was found in the Rules of the Supreme Court? and, it is assumed, takes the 
view that it was not suitable for managing group litigation. It is certainly true that 
that rule is generally perceived to be of limited utility.? However, the procedures 
proposed in the Consultation Paper have not, as yet, been incorporated into the new 
Civil Proceedings Rules, and the representative proceedings rule is retained in 
Schedule 1 to the new Civil Proceedings Rules.* This article will suggest some 
reasons for the restricted use of the representative proceedings rule, and consider 
wbether the procedures proposed in the Consultation Paper address the limitations 
of the existing rule. 

Multi-party procedures are intended to accommodate the situation where there is 
more than one person with the same or similar claims, or potential liability. There 
are, broadly speaking, two approaches to the multi-party situation. The first 
approach relies on each person being a party to an action. The court may add a new 
party to the proceedings if it is desirable in order to enable the court to resolve all 
the matters in dispute or to resolve an issue involving the new party and an existing 


*'Innity College, Oxford. 


1 Access to Justice — Multi-Party Situations: Proposed New Procedures Lord Chancellor s Department 
(1997) 4—5 (hereafter the Consultation paper). The normal rights of claimants and defendants are 
those procedures available where a case ıs pursued or defended as an individual 

2 Rules of the Supreme Court (RSC), O15 r12 (hereafter the ‘representative proceedings rule’). The 

rules in most other common law jurisdictions are substantially the same as O15 r12. 

3 See eg J.H. Jacob, The Fabric of English Civil Procedure (London. Stevens & Sons, 1987) 81-82 
Indeed the Consultation Paper opens with the statement that the English legal system ‘has no 
established procedures for managing group litigation’, see n 1 above, 3 para 1. 

4 Sec Part 50 (Application of the Schedules) of the Civil Proceedings Rules (CPR) and Schedule 1, O15 
r12. The corresponding rule in the County Court Rules is preserved in Schedule 2. The Draft Civil 
Proceedings Rules (DCPR) included a provision similar to O15 r12 in Draft Rule 20.1—3 
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party connected to the matters in dispute.) Another approach is for the court to 
order that the matters be consolidated, or that they be tried at the same time or one 
immediately after the other, or that one or more should be stayed until another (the 
test or lead case) is determined. Where a number of parties have been joined in the 
same action, any decision is binding on all parties joined. A decision in a test case 
is not binding on other actions, although obviously it will be influential and the 
court may strike out as an abuse of process any claim which seeks to re-litigate a 
point determined in a lead or test case.’ 

The second approach seeks to promote efficiency and consistency without 
making all claimants, or all defendants, parties to any proceedings.? This approach 
depends on a decision that the party before the court is sufficiently representative 
of a larger group that decision in the action can bind all others who fall within the 
group. Provision is made for a party to an action to represent others who are not 
parties, in a number of situations. Trustees may represent those with a beneficial 
interest in the trust or estate and, where proceedings concern the estate of a 
deceased person, property subject to a trust or the construction of a written 
instrument, the court may appoint a person to represent any person or class of 
persons interested in or affected by the proceedings? The representative 
proceedings rule is more general than these other provisions enabling 
representation in the sense that it does not limit representation to a particular 
category of person, such as a trustee, or to particular types of action, such as those 
concerning the estate of a deceased person. The representative proceedings rule 
makes provision for one party to represent all others who have ‘the same interest’ 
in the proceedings. It is the utility of such a general representative procedure which 
is of particular interest here. 

This article analyses the judicial interpretation of the representative 
proceedings rule. The term ‘same interest’ has no obvious necessary meaning 
and is dependent on judicial interpretation, which will be given extended 
consideration here. It is argued that while apparently available to all actions, use 
of the representative proceedings rule is limited by the dominant interpretation 
of the requirement that those represented have the same interest in the action. 
Almost all claims seeking to enforce individual private rights are necessarily 
defeated by this dominant interpretation of ‘same interest’. Those claims which 


5 Civil Proceedings Rule, Part 19.1. The earlier rule, found in RSC O15 r4, permitted jomder, either 
as plaintiff or defendant, where the right to relief claimed arose out of the same transaction or 
secies of transactions and separate actions would have given rise to common questions of fact or 
law, or with the leave of the court. Where the remedy claimed is one to which others are jointly 
entitled, all persons jointly entitled must be parties, see CPR Part 19.2 and previously, the RSC 
O15 r4(2). 

6 The terms ‘lead case’ and ‘test case’ seem to be used interchangeably to describe the selection of one 
particular case from a large number of plaintiffs joined in a single claim to enable the court to decide 
common issues, see N Andrews, Principles of Civil Procedure (London. Sweet & Maxwell, 1994) 
154. For res judicata effect of resort to the test or lead case approach, see ibid 151. For court's case 
management powers, see CPR Rule 3.1(2) (and see previously RSC O4 r9(1)). 

7 The Consultation Paper proposes that the new procedure could include powers enabling courts to 
direct that a decision in a test case 1s binding on other actions: n 1 above, 11 para 27. 

8 That is, without, for example, the claimants all being joined 1n one action, or each bringing their own 

t actions which are then consolidated or stayed until the trial of a selected test case. 

9 See CPR Sched 1, O15 r14 and O15 r13. O15 r13(2) sets out the conditions for the exercise of the 
latter power which turn on the difficulty or expense in the circumstances of ascertaining or locating 
the persons to be represented. See also O15 r13A which provides for notice to be served on nom 
parties. There is also provision for the court to appoint a person to represent not a group but another, 
see CPR Sched 1, O15 r15 (representation of the interests of à deceased person who does not have a 
personal representative) and CPR Sched 1, O15 r12A (denvative claims, representation of a company 
by one or more shareholders). 
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do proceed as representative actions do so in circumstances where the features 
which makes the claim suitable to so proceed are not detailed or where the 
representative nature of the action is not addressed at all. It is suggested that this 
generally restrictive approach to the representative action is driven by a 
fundamental concern as to the res judicata effect of an order made in a 
representative action. Order 15 rule 12(3) relevantly provides that a ‘judgment 
or order given in proceedings under this rule shall be binding on all the persons' 
represented. The wording suggests, and courts have assumed, that any order 
binds all those represented, not only those orders which concern questions 
common to the group.!? In light of this assumption, it is arguable that the 
restrictive interpretation of the requirement of same interest enables the court to 
avoid the possibility that rights will be affected without the benefit of normal 
procedural guarantees. However, this restrictive approach also has the effect of 
limiting the opportunities for courts to confront the issue of res judicata in a 
representative action, thereby avoiding the need to consider whether the rule 
serves a purpose which justifies derogation from a number of accepted 
principles of procedural fairness, such as, for example, the right to be heard. 

The proposal for a new multi-party procedure contained in the Consultation 
Paper does have the potential to answer this uncertainty. This article notes that the 
prima facie test there proposed, that there be a substantial common question of law 
or fact arising out of the same or similar circumstances, overcomes the inherent 
restrictions in the test as applied under the representative proceedings rule. The 
proposed procedure provides for separate trial of individual questions, and this 
would appear to limit the res judicata effect of orders made in a multi-party action 
to those orders which concern the common questions raised.!! 

However, it is not clear that the multi-party procedure proposed will differ 
significantly from the first approach to multi-party litigation outlined above, 
especially consolidation of actions and selection of a lead or test case. This is 
particularly the case if the preference for an opt-in register system prevails.!? 
Moreover, the relationship between costs and the success of a representative 
procedure should not be underestimated, and deserves more detailed consideration 
than it has received thus far.!? Finally, examination of the judicial approach to the 
representative proceedings rule, and analysis of the reasons for its perceived failure 
suggest limitations inherent in any attempt to facilitate multi-party claims 
enforcing individual private rights. It may the case that an effective general 
representative procedure is incompatible with the prevailing perception of 
procedural justice in this jurisdiction.!* 


10 DCPR, Part 20.3(1) substantially echoed the representative proceedings rule by providing that where 
there is a representative claimant or a representative defendant ‘a decision of the court is binding on 
everyone he represents’. 

11 n 1 above, 12 para 32(a). 

12 ibid 13 para 30(b). 

13 The Consultation Paper does not purport to address the question and leaves its consideration to the 
wider context of the Lord Chancellor’s reforms of legal aid: ibid 1. It does however adopt a number of 
presumptions of the Law Society report Group Actions Made Eamer (at 15-16), which will be 
referred to below. 

14 This potential tension is alluded to in the Consultation Paper, ibid 5. Whether it 1s the case that the 
view of procedural justice m England and Wales differs from the view in the United States, and 
whether this in part explains the success of the class action in the latter jurisdiction and the perceived 
failure of the representative proceedings rule 1s a wider issue which is not within the scope of this 
article. 
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The representative proceedings rule and the test for ‘same 
interest’ 


The representative proceedings rule is available both for bringing an action on 
behalf of a group, as a representative plaintiff, and for bringing an action against a 
group, that is, against a representative defendant.!5 The requirements for both are 
the same, namely those represented must be ‘numerous’ and they must have the 
‘same interest’ in the proceedings. !6 

The courts have consistently refused to confine the potential ambit of the 
representative proceedings rule, but its application to situations beyond where 
those represented share a joint beneficial right or where the claim is brought on 
behalf of those with a joint interest in the action is uncertain. In particular, no 
unifying principle emerges from those cases which have sought to extend its 
application to the enforcement of individual private rights.!7 On the one hand, such 
claims have usually been defeated by the application of a test which, if consistently 
applied, would arguably deny all representative claims. This restriction runs 
contrary to the unlimited ambit of the statutory formulation of the rule and to 
express judicial statements that use of the procedure is not limited to any particular 
class of claim. On the other hand, those claims which have proceeded have done so 
without any useful test being articulated, or in circumstances where the 
representative nature of the claim is not referred to at all. There is no obvious 
basis in the existing case law for distinguishing those claims which proceed from 
those which are denied. 


The availability of the representative proceedings rule 


‘Same interest in the cause or matter’ is the crux of the representative proceedings 
rule and the construction of those words has ‘given rise to not a little perplexity' .!? 
An early suggestion that the procedure's use should be confined to its pre- 
Judicature role, that is, to those claiming or defending a joint beneficial proprietary 
right,!? was soon rejected.? Whatever the earlier role of the representative 
ings rule, modern authoritative pronouncements on its limits are clear — 
courts must look to the language of the rule and not to past practice to define the 
conditions for its use.?! 
It has been accepted that the necessary ‘same interest’ might be found in all 
causes and matters.“ Courts have generally endorsed an expansive approach to 





15 Ass the procedure proposed in the Consultation Paper, ibid 6 para 9 and as was DCPR, Part 20.1(3) 

16 DCPR, Part 20.1—3 required there to be ‘5 or more persons’ with ‘the same or a similar interest in the 
proceedings’. The potential effect of the latter change in wording 1s considered below. 

17 The Consultation Paper, n 1 above, envisages that the multi-party procedure will be available for 
group enforcement or defence of individual private rights, such as claims in tort and contract, see 3—4. 

18 D. Lloyd, ‘Actions Insttuted By or Agrunst Unincorporated Associations’ (1949) 12 MLR 409, 413. 

19 Temperton v Russell [1893] 1 QB 435, 438 per Lord Lindley. 

20 Duke of Bedford v Ellis [1901] AC 1, 8, 10. Nevertheless, some attempts to specify the limitations of 
the adopt a role similar to the pre-Judicature one, see Hardie and Lane Ltd v Chiltern 
[1928] 1 KB 663, 699. 

21 Markt & Co Ltd v Knight Steamship Co Ltd [1910] 2 KB 1021, 1038, 1039 per Fletcher Moulton LJ, 
and Duke of Bedford v Ellis n 20 above, 8 per Lord 

22 For a time it was not clear whether the rejection of the limitation of the action to its pre-Judicature 
role necessarily enabled claims in tort to proceed: see Wood v McCarthy [1893] 1 QB 775, 778, and 
note Mercantile Marie Service Association v Toms [1916] 2 KB 243, 247, 248 despite Taff Vale 
Railway Company v Amalgamated Society of Railway Servants [1901] AC 426, 438—439 and 442— 
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Order 15 rule 12. In Duke of Bedford v Ellis Lord Macnaghten noted that it was ‘a 
rule of convenience’, and in Taff Vale RC Lord Lindley explained that the 
principle on which the rule is based ‘ought to be applied to modern life as occasion 
requires'.2* One result of this approach is a reluctance to impose any general 
limitations on the availability of the representative proceeding. So, for example, in 
J. Bollinger SA v Goldwell Ltd? Megarry J foresaw great difficulty in basing a 
representative claim on estoppel but was not prepared to say that such a claim was 
not possible. 

The most enduring restriction was that actions claiming damages were 
universally excluded from resort to the representative proceedings rule. The 
general acceptance of this view stemmed from the opinion of Fletcher Moulton LJ 
in Markt??? that a claim for damages was personal only, and while the named 
plaintiff was free to combine a personal claim for damages with claims for 
declarations and injunctions on behalf of the group,” damages could not be sought 
on behalf of the group. Somewhat different approaches were adopted by the other 
two members of the Court of Appeal. Despite these differences of opinion, 
Fletcher Moulton LJ's position was generally considered to have prevailed.? 
However, consistent with the general refusal to restrict the procedure's availability, 
the suggestion that it was not possible to award damages in representative 
proceedings was eventually rejected,?? and there is no absolute restriction on any 
particular remedy. 

Despite the refusal to deny that the representative proceedings rule is available to 
any particular cause or matter, the courts have been prepared to affirm its 
suitability for only a few particular causes or actions. It will be argued that the tests 
applied thus far to claims based on individual private rights offer insufficient 
guidance as to when use of the procedure will be appropriate. At the other extreme, 
to accept that there are no general principles at all and that each case must be 
decided on its own facts is to accept a degree of uncertainty at odds with the 
demands of justice. 

The requirement of ‘same interest’ in the proceedings demands further 
clarification. The phrase ‘same interest’ does not have a single fixed meaning. 
Tbe meaning of 'interest in proceedings' must be governed by its context. It may 
range from a direct financial interest to ‘nothing more than the ordinary human 
interest which everybody has in the outcome of proceedings in which he is likely to 
be a witness'.?! Emphasising that the interest is to be ‘in the litigation’ provides 
little assistance.2? Nor does the fact that Order 15 rule 12 refers to ‘same’ interest 


443. However such actions were eventually subjected to the same tests for suitability as any other, 
rather than being treated as necessarily excluded: see Hardie and Lane Ltd v Chiltern n 20 above, 
696, 609 and Campbell v Thompson [1953] 1 QB 445, 451 

23 n 20 sbove, 8. Lord Morris and Killanin concurring, see 13. See also Lord Brampton at 22-23. 

24 n 22 above, 443. See also Smith v Cardiff Corporation [1954] 1 QB 210, 225; John v Rees [1970] Ch 
345, 370; Irish Shipping v Commercial Union Assurance Co [1991] 2 QB 206, 239, 241 (The Insh 
Rowan). ` 

25 [1971] RPC 412, 420. 

26 n 21 above, 1035, 1040-1041. 

27 wid 1041 (providing that the rules regarding joinder of claims are satisfied). The position was the 
same in tort, see Prudential Assurance Co Ltd v Newman Industries Ltd [1981] Ch 229, 255. 

28 At 1030, 1032 per Vaughan Williams LJ and 1044, 1047-1048 per Buckley LJ. 

29 Wing v Burn (1928) 44 TLR 258; Watters v May Brothers Limited [1932] SASR 418, 424. a 
the reference in Dillon v Charter Travel Co Ltd (1988) ATPR 49, 431, 49, 435. 

30 The Irish Rowan n 24 above, 227; EMI Records Ltd v Riley [1981] 1 WLR 923, 926. 

31 Bearmans Ltd v Metropolitan Police District Receiver [1961] 1 All ER 384, 391. See R. Cross and 
J.W. Harris, Precedent in English Law (Oxford: Clarendon, 4th ed, 1991) 180. 

32 CBS/Sony Hong Kong Ltd v Television Broadcasts Ltd [1987] FSR 262, 271. 
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and not a ‘similar’ interest? offer any clarification. ‘Same’ may be understood to 
mean ‘similar’, ‘like’ or ‘corresponding to’ in certain circumstances.?* The phrase 
'same interest can be given meaning only by examination of its judicial inter- 
pretation and application. 


Same interest — ‘common interest, common grievance and relief 
in its nature beneficial to all’ 


The judicial elaboration of 'same interest' which is most often referred to is that of 
Lord Macnaghten in Duke of Bedford v Ellis?5 After saying that the rule was 
intended to apply the practice of the Court of Chancery to all divisions of the High 
Court, his Lordship went on: ‘Given a common interest and a common grievance, a 
representative suit was in order if the relief sought was in its nature beneficial to all 
whom the plaintiff proposed to represent’. The formulation of the interest required 
as 'a common interest, a common grievance and relief in its nature beneficial to 
all’ has been cited in representative plaintiff actions ever since.?6 

Courts have tended to treat this formulation as a tripartite test, examining each of 
the criteria separately, thus one is offered ‘common interest’ as a starting point. 
Given that ‘common interest’ does not indicate with any greater certainty what 
exactly is required, it is not a significant advance on the statutory formulation. 
‘Common grievance’ suffers from a similar defect and is rarely considered in any 
detail, if at all, by the courts. Restrictive application of the test of ‘common interest’ 
has often rendered consideration of common grievance unnecessary and, where it is 
referred to, it is generally used to support a finding that there is no common interest 
or that the relief sought is not beneficial to all,?7 or is conceded to exist where the 
proposed group has already failed to satisfy the test of common interest.38 The final 
element of the three part test focuses on the nature of the remedy sought. While 
representative actions claiming damages were excluded this element offered the 
most concrete, if restrictive, guidance on when members of a group would not have 
the 'same interest' required by the procedure. The relaxation of that restriction 
without explicit clarification of the circumstances in which such an action might be 
allowed to proceed as a representative one leaves 'relief in its nature beneficial to 
all’ as ambiguous as ‘common interest’ and ‘common grievance’. 

Given that ‘common interest, common grievance and relief in its nature 
beneficial to all’ cannot be used to exclude or positively to endorse any particular 
type of claim, it does not provide a useful test for determining whether members of 


33 D. Lloyd, n 18 above, 413. 

34 Kingsbury v Martin (1901) 1 SR(NSW) 272, 278 per Stephen J and 279 per Owen J; Avondale Motors 
Pty Ltd v Federal Taxation Commussioner (1971) 124 CLR 97, 107 per Gibbs J. It is not obvious, 
therefore, that the DCPR Part 20.1 requirement that the members of a represented group have ‘the 
same or a similar interest in the proceedings’ was significantly clearer than the requirement of ‘same 

interest’. : 

35 n 20 above, 8. 

36 Markt n 21 above, 1035, 1044—1045; Janson v Property Insurance Co Ltd (1913) 19 Com Cas 36, 42; 
Hardie and Lane Ltd v Chiltern n 20 above, 677; Smith v Cardiff Corporation n 24 above, 220—221; 
J. Bollinger SA v Goldwell Ltd n 25 above, 418; Pan Atlantic Insurance Co Ltd and Republic 
Insurance Co v Pine Top Insurance Co Ltd [1989] 1 Lloyd's Rep 568, 571. 

37 See eg Banfield v Wells-Eicke [1970] VR 481, 485. 

38 Markt n 21 above, 1029-1030. It appears to have been relied on in only one reported decision and was 
used to reject the representative action: sec Smith v Cardiff Corporation n 24 above (followed in Hirst 
v Housing Commission of Victoria, unreported decision of the Supreme Court of Victoria, 15 
February 1979). 
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the proposed group have tbe 'same interest' for the purposes of bringing or 
defending a representative claim. It is most accurately described as an elaboration 
of the requirement that the 'same interest' (that is, the common interest) required 
must be ‘in the cause or matter’ (that is, there must be a common grievance and the 
relief claimed must be beneficial to all). It is a paraphrase which does not serve to 
elucidate the circumstances in which the procedure will be available.*? 

This conclusion is reinforced by consideration of claims brought against 
representative defendants. The phrases ‘a common grievance’ and ‘relief in its 
nature beneficial to all’ cannot have the same relevance to these actions as they do 
to actions brought by a representative plaintiff. Decisions considering 
representative defendant actions do not apply this formula." Reference is 
sometimes made in those authorities to a requirement of ‘common interest’ or 
‘community of interest’.41 As with the test for plaintiff representative actions, 
‘common interest’ and ‘community of interest’ are little more than synonyms for 
‘same interest’ and do not in themselves offer useful clarification of what type of 
actions might suitably be defended by a representative. 

It is necessary then to turn to the case law to determine if the use of the phrase 
‘common interest, common grievance and relief in its nature beneficial to all’ is in 
fact a label to describe the circumstances in which resort to the representative 


proceedings rule is acceptable. 


Same interest — accepted categories 


Case law has affirmed that there is sufficient ‘same interest’ where those 
represented are claiming or defending a joint beneficial entitlement to property.^? 
In those unusual circumstances where the law recognises the proprietary rights of a 
fluctuating body, any claim or defence of such rights is appropriately brought as a 
representative action. This is so whether the rights are enjoyed by custom or are 
held by a corporation on trust for the body.*? In such actions the courts have been 

to make orders ranging from declarations and injunctions,“ to an account 
of profits, to damages.4> Thus a representative action may be brought on behalf of 


39 See H.L.A. Hart, ‘Definition and Theory in Jurisprudence’ (1954) 70 LQR 37. 

40 However, a number of commentators treat the test in Duke of Bedford v Ellis, n 20 above, as one 
applicable to representative actions generally: see eg A. Lockley, 'Regulating Group Actions' (1989) 
NLJ 798 K. Uff, ‘Class, Representative and Shareholders’ Derivative Actions in English Law’ (1987) 
6 CIQ 53 suggests that revising the third requirement to ‘any judgment was binding upon all 
represented defendants’ renders the test appropriate to representative defendant actions. Arguably this 
amendment 1s simply a restatement of the effect of a successful action against a representative 
defendant. 


41 Amos Removals & Storage Pty Ltd v Small [1981] 2 NSWLR 525, 530. 

42 Harrison v (The Marquis of) Abergavenny (1887) 3 TLR 325; In re Lead Company's Workmen's 
Fund Society [1904] 2 Ch 196 CPR, Part 19.2 (and before that, RSC O15 r4(2)) provides that all 
those jointly entitled to a remedy must be parties to the action, but makes provision for the court to 
order otherwise 


43 See RJ. Smith, Property Law (London: Longman, 1996) 467. 

44 Wyld v Silver [1963] Ch 243; Mercer v Denne [1905] 2 Ch 538 where the plaintiffs brought an action 
on behalf of all persons carrymg on the trade or business of fishermen in the parish of Walmer 
alleging a customary right to dry nets on the land in 

45 See Prestney v Mayor and Corporation of Colchester and the Att-Gen (1882) 21 ChD 111 where the 
‘freemen of the borough of Chestney’ claimed the rents and profits of three properties held by the 
Corporation, and Walker v Murphy [1914] 2 Ch 293 where the resident freeman and their widows 
defended the nght to depasture cows on the Town Moor of Newcastle-upon-Tyne. The action for 
money had and received brought by the trustee of an unincorporated association on behalf of the 

members of the association in Marrs v Thompson (1902) 86 LT 759 might be justified on this basis. 
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all the beneficiaries under a trust to enforce the terms of the trust.^? Similarly, an 
administration action may be brought on behalf of legatees interested in an estate, 
or in an appropriate case, against a defendant as a representative of the executors of 
an estate.‘ 

However, despite the denials that use of the procedure is restricted to those 
asserting or defending a joint beneficial interest in property, its accepted 
application beyond these situations is very limited.*® It has been treated as clearly 
available where the plaintiff represents joint contractors, deriving their common 
interest from a single contract.*9 It seems likely that this is the basis on which 
representative actions on behalf of the members of an unincorporated association™ 
seeking declaratory and injunctive relief against those alleged to be in breach of the 
association’s rules have been accepted.5! Moreover, there have been indications 
that it would be appropriate for a representative plaintiff to bring an action on 
behalf of a group whose members have a joint action in tort.?? An example may be 
found in H.P. Bulmer Ltd v J. Bollinger SA where a representative plaintiff claim 
alleging passing off on behalf of those champagne bouses exporting to Oreat 
Britain was permitted to proceed. Buckley LJ took the view that the champagne 
houses represented had both a joint and several right to sue in respect of the word 
'Champagne' .5? 

The relatively few decisions which have extended use of the representative 
proceedings rule to the enforcement or defence of private individual rights have 
raised hopes that the procedure would be more widely applied.™ It is fair to say 
that these hopes have not been realised. 





46 In re Calgary and Medicine Hat Land Co Ltd [1908] 2 Ch 652. 

47 May v Newton (1886) 34 ChD 347, 349; In re Braybrook [1916] WN 74; In the Will of Wilson (1899) 
25 VLR 193, 199. 

48 Its accepted ambit is even more limited when one takes into account that since 1964 it has been 
possible for the court to make representative orders in proceedings concerning, inter alia, the estate of 
a deceased person or property subject to a trust (CPR Sch. 1, O15 r13) This rule would cover all the 
accepted cases set out above. 

49 De Hart v Stevenson (1876) 1 QBD 313; Janson v Property Insurance Co Ltd n 36 above, 42-43. A 
prelimmary difficulty may anse in showing that a contract was indeed made by, or with, a group 
which has no legal identty: Bradley Egg Farm Ltd v Clifford [1943] 2 All ER 378. 

50 Here referring to members’ clubs. j clubs should not rase any issue of common contract 
between the members mier se ox of a contract purportedly made by outsiders with the group, since 
contracts will be made with, and property owned, by the club's proprietor. See JF. Josling and L. 
Alexander, The Law of Clubs: with a note on Unincorporated Associations (London: Longman, 6th 
ed, 1987) 11-13. 

51 See John v Rees n 24 above, 371, 373; Blythe v Birtley [1910] 1 Ch 228; Thellusson v Valentia 
(Viscount) [1906] 1 Ch 480; Wolfe v Matthews (1882) 21 ChD 194 There is some uncertainty over 
whether it is necessary to show a proprietary right to obtain an injunction, although J. Warburton, 
Unincorporated Associations: Law and Practice (London: Sweet & Maxwell, 2nd ed, 1992) notes at 
73 that injunctions preventing wrongful exclusion have been granted without inquiry as to the 
member's proprietary rights. Contrast Chitty on Contracts (London: Sweet & Maxwell, 27th ed, 
1994) 9-070. 

52 Prudential Assurance Co Ltd v Newman Industries Ltd n 27 above, 247, 254. 

53 [1977] 2 CMLR 625. The injunction granted to the representative of champagne producers in J. 


237, K. Uff, ‘Class, Representative and Shareholders’ Derivative Actions in English Law’ (1986) 5 
CJQ 50; D. Kell, ‘Case Comment — Evolution of Representative Actions — Bank of America v Taylor’ 
(1993) Lloyd's Maritime and Commercial Law Quarterly 306. 


© The Modem Law Review Limited. 1999 571 


The Modern Law Review [Vol. 62 


Same interest — the possibility that separate defences will be 
defeated 


The use of the procedure has not been confined to those with a joint beneficial 
proprietary interest or to plaintiffs representing those with a joint substantive 
interest, and the most that can be said is that such interests appear to be sufficient 
but not necessary for bringing or defending a representative action. The reasoning 
most often applied by the courts to other claims is what will be referred to as the 
'separate defences' test. This test focuses on whether there is any possibility that 
the defendant would be denied the opportunity to raise separate defences against 
individual members of the group by the form of the proceeding.55 Similarly, a 
representative plaintiff action will be defeated if the defendant could raise a 
defence which would demand different responses from different members of the 
represented group. A representative defendant action may also be defeated by 
reference to the possibility of individual defences within the represented group. In 
London Association for Protection of Trade v Greenlands Ltd Lord Parker of 
Waddington observed that 'there might be separate defences open to some 
members of the association and not to others, and if this were so there would be no 
common interest within the rule'.55 Generally, if the representative claim has not 
fallen into one of the categories set out above where ‘same interest’ is conceded, 
the 'separate defences' test has been relied upon to defeat the action. 

To use the possibility that defences might be denied as the test for same or 
common interest effectively limits the availability of the procedure to those cases 
where the group represented is defined only in terms of the elements of the claim 
brought. Such a group will inevitably demonstrate the necessary ‘same interest’. 
Here, however, the representation is meaningless because proof of membership of 
the group, in effect, proves the claim. It is equivalent to bringing a claim for 
judicial review on behalf of ‘those with standing’. A similar result could be 
achieved with almost any claim. An example is provided by EMI Records Ltd v 
KudhaiP" where the defendants were sued on behalf of all other persons selling 
cassette tapes bearing the tradename ‘Oak Records’. The evidence showed that 
such tapes were pirated, and that the name had been adopted to avoid detection. 
Sufficient ‘common interest’ for a representative claim to proceed was found, but 
this was inevitable. Proof of membership of the group as defined would prove 
commission of the tort.58 

Apart from these cases, the effect of allowing the possibility that defences may 
be denied to defeat the representative action should, in principle, defeat all 
representative actions. Even in the 'accepted categories' discussed above where 
courts have been prepared to concede the existence of sufficient same interest, it is 
possible that separate defences could have been defeated by the form of the action. 
In Wyld v Silver,?? for example, a representative of the ‘inhabitants of parish of 


——————— «wd—————— Ut P— M a a 
55 Markt n 21 above, 1030 and 1040; Prudential Assurance Co Ltd v Newman Industries Ltd n 27 above, 
254 


56 [1916] 2 AC 15, 39 (LAPT v Greenlands Ltd). See also Mercantile Marine Service Association v 
Toms n 22 above, 246—247; Hardie and Lane Ltd v Chiltern n 20 above, 699; Barker v Allanson 
[1937] 1 KB 463, 473—474; Att Gen v Carter (1969) 113 SJ 108, Roche v Sherrington [1982] 1 WLR 
599. 610. 

57 [1983] Com LR 280. 

58 This 15 especially the case given that the tort alleged was passing off, so that neither deception nor 
resulting damage need be proved; see R.F.V. Heuston and R.A. Buckley, Salmond & Heuston on the 
Law of Torts (London: Sweet & Maxwell, 21st ed, 1996) 385. 

59 n 44 above. 
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Wraysbury' proved a right to hold a fair or wake on wasteland and was awarded an 
injunction. The defendant lost the opportunity to argue that any one of the 
inhabitants of the parish of Wraysbury did not come to court with clean hands. 
Where the action is brought on behalf of joint contractors, as it was in De Hart v 
Stevenson or Janson v Property Insurance Company (Limited),9 it is theoretically 
possible that the defendant would be denied an opportunity to raise a defence 
against one of the creditors which may or may not have defeated the claim.9! It is 
not therefore surprising that the procedure’s pre-Judicature Act use accommodated 
claims where the denial of separate defences was a possibility. Examination of 
the case law bears out the assessment that reference to the hypothetical possibility 
that separate defences will be defeated is a ‘self-defeating interpretation’.© 
Wherever attention has been focused on the possibility that separate defences 
will be denied by the form of the action, the representative claim has been 
rejected. 


Representative defendant actions 


Claims alleging the existence of a contract with a number of persons and seeking to 
enforce it against a representative defendant have been struck out where the 
separate defences test has been applied. In Barker v Allanson® the plaintiff sought 
to recover moneys owed for goods supplied to a branch of the Durham Miners’ 
Association. Greer LJ noted that some members of the branch would have been 
‘entitled to prove that the goods were not ordered by them or with their authority 
... others might have been able successfully to plead the Statute of Limitations’. 
He then made reference to the ‘separate defences’ test as set out in LAPT v 
Greenlands Ltd,© and decided that the representative action could not proceed. A 
claim of undue influence against defendants representing the members of Opus Dei 
in Roche v Sherrington failed for similar reasons.% 

Claims brought in tort follow this pattern. In Winder v Ward,® the plaintiff 
claimed damages for trespass against the members of the Essex Hunt. The Court of 
Appeal refused to make a representative order and Sellers LJ is reported to have 
noted that each member of the Hunt could have a defence, which might range from 
‘that in excitement of the hunt they did cross the plaintiff's field and tendered 
nominal damages’ to that they ‘had not hunted for years’. The actions for 
nuisance, interference with contract and intimidation brought against the 
defendants as representatives of London Central, London Machine and the 
Clerical Branch of SOGAT were dismissed in News Group Newspapers v SOGAT 
"82, with Stuart-Smith LJ referring to the possibility that some members of the 


60 n 49 and n 36 above. 

61 G.H. Treitel, The Law of Contract (London: Sweet & Maxwell, 9th ed, 1995) 531. 

62 C. Gillespie, ‘The Scope of the Class Action in Canada’ (1981) 11 Man LJ 215, 217. 

63 SJ. Stoljar, "The Representahve Action: An Equitable Post-Mortem’ (1954) 3 U Western Aust Law 
Rev 479, 492-493. 

64 Some more recent decisions have focused on whether separate defences are probable rather than 
possible. The implications of this shift are discussed below. 

65 n 56 above, 473—474. Scott and Eve LJJ agreeing, 475 and 477. 

66 n 56 above. 

67 n 56 above, 610. See K. W. Wedderburn, 'Corporate Personality and Social Policy: The Problem of 
the Quasi-Corporation’ (1965) 28 MLR 62, 63 on the substantive uncertainty in this area, and note 
also Chitty on Contracts, n 51 above, 18-006 and J. Seymour, ‘Notes — Substantive Problems for the 

tative Procedure’ (1997) 16 CJQ 196. 
68 The Times 27 February 1957 
69 See also Hardie and Lane Ltd v Chiltern n 20 above, 699. 
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branches may not have taken an active part in the commission of the torts, and 
others may have disapproved of the activities.” Similarly in Mercantile Marine 
Service Association v Toms the plaintiffs’ application that the defendants in the 
libel action defend as representatives of some 15,000 members of the Merchant 
Service Guild was dismissed. Swinfen Eady LJ referred to the fact that the 
members of the management committee of the guild might argue that the words 
were not defamatory, or did not refer to the plaintiffs, while the members of the 
association might argue that they did not authorise the publication, that they ‘were 
on the high seas and knew nothing about the matter' .?! 

Even wbere the 'separate defences' test is not specifically applied, a number of 
decisions have used the same reasoning to defeat a representative action. In United 
Kingdom Nirex Ltd v Barton,” the ex parte injunctions granted against defendants 
representing the members of organisations known as Lincolnshire and 
Nottinghamshire Against Nuclear Dumping and Humberside Against Nuclear 
Dumping restraining them from preventing, obstructing, restricting or otherwise 
interfering with entry upon the plaintiffs’ land were discharged. While the separate 
defences test was not explicitly referred to, Henry J was concerned that each of the 
associations sought to be represented in the action was ‘a broad church’ and 
conceivably encompassed not only those whose activities were tortious but also 
those who would never contemplate unlawful activity. 


Representative plaintiff actions 


Although representative plaintiff claims are nominally judged on the basis of the 
threefold test set out in Duke of Bedford v Ellis,” the reasoning which defeats such 
claims is closely related to the ‘separate defences’ test. If the defendant might be 
denied an opportunity to raise different defences against different members of the 
represented group, then there is not the necessary ‘same interest’. Not only is the 
reasoning substantially the same, the theoretical possibility of individual defences 
being defeated is as inevitable.’ 

Representative claims based on a number of individual contracts with a single 
defendant, while apparently possible, are obviously vulnerable to the separate 
defences reasoning. Representative actions alleging negligence on the defendant’s 
part causing damage to the members of the group have also been defeated by this 
approach. Clearly, in these cases, reference to possible defences will defeat the 
representative claim — each plaintiff must be able to demonstrate on the balance of 
probabilities that the defendant's breach caused the damage suffered,” and any 
defences upon which the defendant relies may demand individual responses. 

Whatever the claim, the result is the same where the court turns its attention to 
the possibility that separate defences will be denied. Tbe 'separate defences' 
reasoning has defeated representative plaintiff claims alleging breach of 


70 [1986] IRLR 337, 354. 

71 n 22 above, 246—247, Pickford LJ of the same opinion, 248. See also LAPT v Greenlands Lid n 56 
above and Att Gen v Carter n 56 above. 

72 The Times 14 October 1986. 

73 n 20 above 

74 See Smith v Cardiff Corporation n 24 above and also Hirst v Housing Commission of Victoria n 38 
above, 7a. 

75 Fletcher Moulton LJ was prepared to deny use of the procedure to such claims in Markt n 21 above, 
1040 (see also Vaughan Williams LJ at 1029-1030, 1032). Contrast however Buckley LJ especially at 
1044 and, more recently, Smith v Cardiff Corporation, ibid, 225. 

76 R V.F Heuston and R.A. Buckley, n 58 above, 240. 
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copyright?" and passing off.78 Reliance on estoppel in asserting a right to use a 
particular word is also susceptible to this reasoning.” Claims by a representative 
plaintiff that all members of a group have been defrauded have been rejected on the 
basis that it is an element of the action that each plaintiff prove inducement. Again, 
the concern is that otherwise the defendant will be denied the opportunity to 
contest reliance by any member of the represented group.” Similarly in claims 
alleging defamation of a group, the requirement that each plaintiff must have been 
identified (and the corresponding right of the defendant to contest that the plaintiff 
was so identified) defeats a representative claim.?! 

The now discredited view that it was not possible to claim damages in a 
representative action was based on an extension of the separate defences reasoning. 
While some cases cited Markt € in support of the decision to reject a representative 
claim for damages, many later decisions rejecting such claims did so without 
reference to Fletcher Moulton LJ’s judgment in Markt, or to that case at all.83 The 
claims in those cases were rejected on the basis that damages required separate 
assessment for each member of the represented group. The reasoning behind the 
rejection of claims for damages is entirely consistent with the separate defences 
reasoning; that is, damages may give rise to individual considerations for each 
member of the group and the defendant will be denied the opportunity to raise 
defences against each claim. The rejection of the prohibition on representative 
claims for damages does not prevent such claims being defeated by reference to the 
separate defences reasoning. 


‘Separate defences’ test not consistently applied 


Therefore, if the possibility that separate defences will be defeated by the form of 
the action is the test to be applied to all causes or matters seeking to take advantage 
of the procedure other than tbose alleging or defending a joint beneficial interest or 
bringing the action as co-contractors, then the procedure is not available to such 
causes or matters; the contrary assertion would be demonstrably false. However, 
the consistent rejection of representative claims where tbe 'separate defences' test 
has been referred to does not mean that the test has been consistently applied to all 
representative actions. There are a number of representative actions which proceed, 
either by not referring to the possibility of separate defences being denied in 
circumstances where that is clearly a possibility or by not referring to the 
representative nature of the proceedings at all. A number of these claims arguably 


TI CBS/Sony Hong Kong Ltd v Television Broadcasts Ltd n 32 above, 270—271. 

78 Consorzo del Prosciutto di Parma v Marks & Spencer plc [1990] FSR 530, 535, 536 and [1991] RPC 
351, 368. As with Banfield v Wells-Eicke n 37 above, this decision can be contrasted with Marrs v 
Thompson n 45 above 

79 J. Bollinger SA v Goldwell Ltd n 25 above, 418—420. 

80 Churchill (Lord) v Whetnall (1918) 87 LJ Ch 524; Clarkson v Davies [1923] AC 100, 112 and 
Radcliffe v Coltsfoot Investments Ltd [1984—1986] MLR 386. 

81 Electrical Electronic and Telecommunication Plumbing Union (EETPU) v Times Newspapers Lid 
[1980] QB 585. Note also London Motor-Cab Proprietors Association and the British Motor-Cab 

Ltd v The Twentieth Century Press (1912) Ltd (1917) 34 TLR 68 where the interim 
injunction sought was no longer necessary but Younger J noted that the representative action 
'appeared to be wrongly framed'. 

82 n 21 above 

83 (David) Jones v Cory Brothers and Co Ltd (1921) 152 LTJ 70; Churchill (Lord) v Whetnall n 80 
above; EETPU v Times Newspapers Ltd n 81 above, 601; The Hermitage Court Owners’ Association 
v Clyftville Properties Ltd (1979) 251 EG 261, 265 Radcliffe v Coltsfoot Investments Ltd n 80 above, 
402, 409, 411 considers Markt but notes that more recent cases suggest that it may be possible to 
claim damages. 
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envisage joint liability in contract or tort, while others anticipate enforcement of 
individual private rights by a group procedure. What it is that distinguishes these 
successful representative claims from those defeated under the 'separate defences' 
test might be explained on some other rational basis, but if so, this basis is not 
found in the decisions themselves. A number of these cases have been the type of 
actions which the Consultation Paper envisages a multi-party 

supporting, but while these decisions have been welcomed as part of a more 
liberal trend, there has been some acknowledgment that they did not contain clear 
principles defining their scope.5* 

Some representative actions have proceeded where the possibility of separate 
defences being denied is not referred to at all, and sufficient ‘common interest’ is 
declared simply to exist. In Ideal Films Ltd v Richards® the plaintiff successfully 
sued all the members of an unincorporated association for payment of hire out of 
the group's funds. A representation order had been obtained against the committee 
members to defend on behalf of all members of the association. The case was 
distinguished by the later decision of Barker v Allanson*$ on the grounds that it 
was not suggested by counsel for the defendants that any of the group would have 
had different defences. However, if there were particular rules enabling money 
expended on hire to be charged to the members or the fund of the branch of Welsh 
miners in Ideal Films, they were not referred to in the decision.®’ 

Similarly, claims in tort against representative defendants have been allowed to 
proceed in circumstances where the clear possibility of separate defences within 
the group was overcome, and the liability envisaged was not explained by 
reference to relevant substantive law. In M. Michaels (Furriers) Ltd v Askew, 
there was no reference to 'separate defences'. Sufficient common interest was 
found to grant an interlocutory injunction against the national organiser of Animal 
Aid as representing all other members of that organisation restraining the group 
from, infer alia, picketing and committing nuisance in relation to the plaintiff's 
premises. Tbe concern that the order might encompass those who had not been 
involved in, or had not even contemplated, tortious activity?? did not trouble the 
Court of Appeal sufficiently for it to refuse to allow the action to proceed against a 
representative defendant. Claims for damages in negligence against representative 
defendants have likewise proceeded with no reference to the possibility that 
separate defences might thereby be denied.” 

Claims by representative plaintiffs in other torts follow a similar pattern. The 
grant of an ex parte injunction to a representative plaintiff alleging breach of 


84 B. Hough, ''"'Standing"" for Pressure Groups and the Representative PlainofP [1991] Denning LJ 77, 
78 


85 [1927] 1 KB 374. 

86 n 56 above. 

87 See also Parr v Lancashire and Cheshire Miners’ Federation [1913] 1 Ch 366 and Clark v University 
of Meibourne |1978] VR 457, where the plaintiffs alleged breach of an association's rules and brought 
an action against the defendants as representing all members of the associations concerned. There was 
no consideration of the possibility that those represented had lost the opportunity to argue that they 
had not authorised the breach. See D. Lloyd, ‘Damages for Wrongful Expulsion from a Trade Union: 
Bonsor v Musicians’ Union’ (1956) 19 MLR 121, KW Wedderbarn, ‘The Bonsor Affair: A Post- 
script’ (1957) 20 MLR 105 and T.C Thomas ‘Trade Unions and Their Members’ [1956] CLJ 67 

88 (1983) 127 SJ 597. See also Amey Roadstone Corp v Purdey [1986] CLD 2654. 

89 Which prompted the decision not to allow a representative claim to proceed in similar circumstances 
in United Kingdom Nirex Ltd v Barton n 72 above. No reference 1s made to M. Michaels (Furriers) 
Ltd v Askew 1n the report of the later case. 

90 See Campbell v Thompson n 22 above; White v Glass, The Times 18 February 1989 and Murray v 
Hibernian Dance Club, The Times 12 August 1996. 
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copyright in EMI Records Ltd v Riley?! was criticised on the basis that the facts 
pleaded ‘did not exclude the possibility’ that some members of the group 
represented by EMI Records Ltd may not have been the owners or licensees of the 
copyright works infringed by the defendant.9? Unlike CBS/Sony Hong Kong Ltd v 
Television Broadcasts Ltd? there was no mention of any need for each plaintiff to 
establish goodwill damaged by the passing off, nor was the possibility that the 
defendant might be denied the opportunity to raise defences against some members 
of the represented group raised, as it was in Consorzio del Prosciutto di Parma v 
Marks & Spencer plc. 

Other representative actions have proceeded with little or no reference to the 
representative nature of the claim in the reported decision. The manner in which 
the limitations otherwise imposed on the use of the representative proceedings rule 
have been overcome is, in these cases, a matter for speculation. Two such actions 
proceeded as claims against representative defendants seeking to enforce liability 
owed by those represented under individual contracts.” In Stone v Bolton the 
plaintiff brought an action against the defendants as representing all the members 
of the Cheetham Cricket Club, alleging that their negligence had caused her to be 
injured by a cricket ball which had been struck out of the club grounds. A majority 
of the Court of Appeal awarded the plaintiff damages. There was no mention of the 
representative nature of the claim, or any consideration of the possibility that some 
members of the club might be denied an opportunity to raise separate defences by 
the form of the action. Declarations and injunctions have been granted against 
representative defendants in claims alleging nuisance,” and interference with 
contractual relations and business.% 

In Meade v Haringey London Borough Council” the plaintiff alleged that the 
Council's failure to keep borough schools open during strike action was a breach of 
its statutory duty. He was permitted to proceed with a claim for declarations and an 
interlocutory injunction brought in his own right as a parent and on behalf of about 
1,000 people who had formed the Haringey Schools Trust Association and the 
ratepayers of Haringey against the Council. In these circumstances the Council 
could have argued that it was denied the opportunity to argue that individual 
members of the group represented had not suffered loss as a result of its breach, or 
were for some other reason not entitled to an injunction.100 





91 n 30 above. 

92 Cameron v National Mutual [1991] 2 Qd R 601 especially at 608 line 20 While the Master's other 
criticisms were re-examined in the light of later authority by Dowsett J, the argument that separate 
defences reasoning should have defeated the claim seems to have been approved by his Honour, see 
especially at 610 line 30 

93 n 32 above 

94 n 78 above. 

95 Balfour v Beaumont [1984] 1 Lloyd's Rep 272, affirming [1982] 2 Lloyd’s Rep 493, and Ventouns v 
Mountain [1991] 1 WLR 607, reversed [1990] 1 WLR 1370 on an issue of legal professional 


privilege. 

96 [1950] 1 KB 201. Tbe plaintiff was ultimately unsuccessful, see [1951] AC 850, but no issue was 
taken with the form of the proceedings 1n the House of Lords. The plaintiff was awarded damages in 
Miller v Jackson [1977] QB 966, a claim of nuisance also against the representative of the members 
of a cricket club. 

97 Kennaway v Thompson [1981] 1 QB 88. 

98 Greig v Insole [1978] 1 WLR 302. 

99 [1979] 1 WLR 637, 648, 651-2. See also Belcher v Reading Corporation [1950] Ch 380 and Price v 
Rhondda Urban District Council [1923] 2 Ch 372 (although the representative nature of the claim was 
considered on the issue of costs, see [1923] WN 228). For support for the propriety of a representative 
pleuntiff claim in negligence, see Lord Denning in Moon v Atherton [1972] 2 QB 435, 442 

100 M.A. Jones, Textbook on Torts (London: Blackstone, 6th ed, 1998) 400. 
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In Prudential Assurance Co Ltd v Newman Industries, Vinelott J allowed a 
representative action alleging conspiracy to proceed on behalf of those who were 
shareholders of a company at the date of a meeting where an allegedly misleading 
circular was relied upon to procure the passing of a resolution. The defendant was 
denied the opportunity to raise the defence that those represented had not 
demonstrated that damage had been caused to them by the conspiracy. The need to 
prove that damage had been caused was considered to be adequately 
accommodated by the fact that the plaintiff only sought declarations on behalf of 
the group.!°! One might consider pedantic the criticism that liability should not be 
separated from damage where damage is a necessary element of a claim.! 
Nevertheless, decisions which do refer to the possibility of separate defences 
demonstrate that such a test encourages pedantry.10? 

Those representative claims which have proceeded have done so in tbe face of 
the possibility of separate defences being denied. Generally, courts have avoided 
the need to address the difficulties inherent in the representative proceedings rule 
by relying on the separate defences test without conceding that if it is consistently 
applied virtually any representative claim is thereby denied. Those 
representative actions which have proceeded have generally done so in one of 
two possible ways. The first is where sufficient common interest has been found, 
but the possibility of separate defences is ignored and the basis on which the same 
interest is supported by the facts of the case is not articulated. Alternatively, the 
representative nature of the claim has not been addressed or in issue at all. 

Arguably this generally restrictive approach is based on concern as to the res 
judicata effect of an order in a representative action.!© Order 15 rule 12(3) 
suggests that those represented are bound by any order made, not only by the 
resolution of those questions common to all members of the group.!® This 
possibility has generated the corresponding concern that legal rights might be 
compromised, lost or finally determined without the parties or those represented 
being able to take advantage of the procedural rights normally available. There are 
indications in the exercise of residuary judicial discretion!” to which any claim to 
use the representative proceedings rule is subject, that this issue has been 
influential. 

In CBS/Sony Hong Kong Ltd v Television Broadcasts Ltd Jones J was satisfied 
that the action before him did not satisfy 'the threefold test' but went on to note 


101 n 27 above. The plaintiffs’ action for personal damage, to which the representative action was linked, 
was struck out on appeal on the basis that the rights of shareholders had not been affected: [1982] 1 
Ch 204 


102 J.A. Jolowicz, n 54 above, 239 

103 See also (David) Jones v Cory Brothers and Co Ltd n 83 above. Bankes and Atkin LJJ in tbe Court of 
Appeal held that the plaintiffs were entitled to bnng an action seeking declarations that the defendants 
were 10 breach of their statutory duty on their own behalf and as the representatives of underground 
and surface workmen at the defendants’ collieries. Tbe representative claim for damages was not 
permitted to proceed. 

104 Except where the group members are defined by reference to their entitlement or liability. 

105 W.A. Wilson, ‘Questions of Interpretation’ [1987] Stat LR 142. 

106 The relevant part of O15 r12(3) reads ‘(a) judgment or order given m proceedings under this rule shall 
be binding on all persons as representing whom the plaintiffs sue or, . ., the defendants are sued’. See 
also Moon v Atherton n 99 above, 441 per Lord Denning MR. 

107 The discretion to disallow a representative action even where the procedure was prima facie available 
has rarely been explicitly exercised, although rt has been referred to on occasions to remforce a 
decision that the necessary ‘same interest’ did not exist. Under the separate defences test, there was 
little need to resort to the discretion as reference to that test was of itself sufficient to dispose of any 
representative action. See however J. Bollinger SA v Goldwell Ltd n 25 above, 420 and Bank of 
America National Trust and Savings Association v Taylor (John Joseph) and Stastma Maritima Co 
Ltd [1992] 1 Lloyd’s Rep 484, 493 (Bank of Amenca v Taylor). 


578 C The Modern Law Reviow Limited 1999 


July 1999] Representative Procedures 


that he would have disallowed the representative action nonetheless, on the 
ground that it was 'inconvenient and unfair to the defendants', and in particular 
would deprive them of security for costs and the ability to make an order for 
discovery.!9$ This concern is particularly acute given that those represented are 
required to be described in such a manner so as to be identifiable but need not be 
individually identified. On the other hand, no judgment or order given in 
representative proceedings can be enforced against any person not a party to the 
proceedings without the leave of the court and a person apparently bound by an 
order may dispute liability to such enforcement by reference to facts and matters 
particular to his or her case.!!? This safeguard however has only rarely provided 
sufficient comfort to the court to induce the making of a representation order.!!! 

The inherently restrictive nature of the ‘separate defences’ test has not only 
inhibited resort to the representative proceedings rule, but has also inhibited 
consideration of whether the effect of an order in a representative action can be 
reconciled with prevailing views as to the 'normal' or 'necessary' procedural 
safeguards. 


Same interest — alternative tests 


There have been two responses which have implicitly acknowledged the 
difficulties of determining the question of 'same interest' on the basis of the 
possibility that separate defences will be denied by the form of the proceedings. 
The first response is found in a group of cases which have looked instead to the 
probability that there will be separate defences. The second response, contained in 
the Consultation Paper, asks whether there is a community of interest in a 
substantial question of law or fact arising out of the same or similar 
circumstances. 


Probability that separate defences will be defeated 


In The Irish Rowan, an action was brought by shipowners against the defendants as 
the representatives of 77 insurers, on a policy taken out by charterers of the 
plaintiff's ship. Each insurer's liability was based on a separate contract.!!? 
Staughton LJ noted that while it was theoretically possible that any one of those 
represented might raise separate defences, there was no indication that such a 
contention would be made. His Lordship continued that he would disregard 
‘theoretical possibilities’, and deal with what were likely in practice to be the 


108 n 32 above, 271. See also the joint judgment of Mason CJ, Deane and Dawson JJ in Carnie v Esanda 
Finance Corporation Limited. (1995) 127 ALR 76, 78, cf Toohey and Gandron JJ, 91. The 
Consultation Paper, n 1 above, devotes some attention to the question of costs (14—15) but does not 
address the issue of discovery agamst those on the register. 

109 Duke of Bedford v Ellis n 20 above, 11. 

110 CPR Sched 1, O15 r12(3)}+{6). 

111 It was referred to in EMI v Kudhail n 57 above (Ackner and Fox LJJ agreeing), M. Michaels 
(Furrlers) Ltd v Askew n 88 above; The Irish Rowan n 24 above, 232; John v Rees n 24 above, 370. 
See also Carnie v Esanda Finance Corporation Limited n 108 above, 90. See also Commissioners of 
Sewers of the City of London v Gellatly (1876) 3 ChD 610, 615—616; Conybeare v Lewis (1883) 48 
LT 527, 529 and Tydeman v Roberts [1985] 2 OdR 144, 150 decided under earlier versions of the 
rule Contrast News Group Newspapers Ltd v SOGAT ‘82 n 70 above, paragraphs 154, 155 and 158 
and United Kingdom Nirex Ltd v Barton, n 72 above. 

112 n 24 above, 227, 231, 240. 
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issues.11? Similar to the reliance on the failure to allege separate defences in The 
Irish Rowan is the weight placed on the fact that a common defence was pleaded 
by the representative defendant in Campbell v Thompson.''* The likelihood that 
separate defences would be denied and the fact that a defence had been entered to 
the group's claim could also be applied to representative plaintiff claims.!!5 

It would be very neat if those cases which do not fall into the accepted categories 
of ‘same interest’ but have nevertheless proceeded as representative actions could 
be explained as ones where separate defences, while possible, were not probable. 
However, they were not, nor is it clear that they all could be, distinguished on this 
basis. For example, Attorney-General for Victoria v City of Brighton and 
Kennaway v Thompson were both claims for nuisance brought against a 
representative of the members of a boating club seeking an injunction to prevent 
noise arising out of use of the boats. Yet the representative claim was contested and 
rejected in the former, but apparently not in issue and went ahead in the latter.!!¢ 

The fact that cases have not to date been distinguished by reference to the 
probability that separate defences will be defeated is not in itself an answer to an 
argument that use of the representative proceedings rule should be determined on 
this basis. However, to say that the representative proceedings rule will be 
available unless separate defences are probable does not indicate whether there are 
particular claims or particular circumstances where the defeat of separate defences 
by the form of the action will be perceived to be probable.!!’ Moreover, this 
approach, like the separate defences test, views the claim as a whole. It would, 
therefore, seem just as likely that representative actions would be rejected due to 
concern as to the res judicata effect of any order made under this test as under the 
separate defences test. 


Common question of law or fact arising in same or similar 
circumstances 


The second response is that proposed by the Consultation Paper,!!? ie, that a multi- 
party action should proceed where the claims are in respect of, or arise out of, the 


113 [1991] 2 QB 206, 222—223 and sec also the reference at 225 to Roche v Sherrington, n 56 above, 
noting that it was ‘highly probable’ that separate defences might be open to some members of the 
class in that case Similarly see Sir John Megaw at 232 It is possible that The Irish Rowan does not 
advance any general principle but merely adds another category to those discrete situations where 
common interest is accepted, that of 1nsurers or underwriters on the same risk, see ibid 228, 235. 
Whether or not there needs to be a leading underwriter clause will depend on the future reception of 
Bank of America v Taylor n 107 above, 496. 

114 n 22 above, 453. 

115 RJ. Flowers Ltd v Burns [1987] 1 NZLR 260, 271—2 and Gaetjens v Arndale (Kilkenny) Pty Ltd 
[1969] SASR 470, 482, affirmed by the High Court of Australia without comment on the 

ve nature of the action, (1970) 44 ALIR 434. 

116 See [1964] VR 59 and n 97 above respectively. 

117 Indeed, at present such a determination seems to rely on whether the probability that separate 
defences will be defeated is raised by either party, or on whether a common defence is put forward on 
behalf of the group. While it might be argued that parties are often m a position to compromise their 
procedural nghts, the difficulty with the representative action 1s that the parties are thereby in a 
position to make this choice for unidentified and potentially unnotfied third i 

118 A similar procedure was introduced for use in the Federal Court of Australia by Part IVA of tbe Federal 
Court of Australia Act 1976 (in force 5 March 1992). This test was also adopted by the High Court of 
Australia with regard to existing representative proceedings rules in Carme v Esanda Finance 
Corporation Ltd n 108 above Unul this decision, Australian courts followed the English authonties on 
the test for ‘same interest’, see Hancock v Scattergood [1955] SASR 1, 19, Gaetjens v Arndale 
(Kilkenny) Pty Ltd n 115 above, 483; Banfield v Wells-Eicke n 37 above, 485, Att Gen for Victoria v 
City of Bnghton n 116 above, 62, Serbian v Vlaislavljevic [1970] QdR 386, 391; Re McAndrew’s 
Application [1972] QWN 51, 117; Clark v University of Melbourne n 87 above, 475, 476-477. 
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same or similar circumstances and a substantial number of the claims give rise to 
common questions of fact or law.119 

This approach overcomes the uncertainty associated with the tests for 'same 
interest' considered above. It does not ask if the individual actions are sufficiently 
the ‘same’ or sufficiently ‘similar’ but whether there are questions of law or fact 
which are common to the actions. The proposal anticipates that actions will have 
individual aspects which must be dealt with individually.!?? Any res judicata effect 
on those represented must, of necessity, be limited to orders made with regard to 
the common questions. 

However, the Consultation Paper indicates that whether a group action proceeds 
will also depend on a determination that 'the interests of justice are served by 
proceedings under the [Multi-Party Situation] Rule'!?! and it will presumably be at 
this point that a court will attempt to achieve a balance between the normal rights 
of claimants and defendants to pursue and defend cases individually and the 
interests of a group in litigating the action as a whole.! It is not inconceivable that 
even in determining “common questions’ the denial!23 of the defendant's right to 
have discovery against all members of the group, for example, may be raised, and 
may discourage the court from concluding that the interests of justice are served by 
the form of the proceedings, in the same way that it seems to have discouraged 
representative actions under the existing Order 15 rule 12. 

Nevertheless, the working party's preferred option, that those who wish to 
participate in the multi-party proceedings must voluntarily enter their names on a 
register, may address those concerns to the extent that they were exacerbated by 
the fact that those who would be bound by any order were not clearly identified 
and may have had no knowledge of the proceedings at all. 


Conclusion 


The fact that orders in the proposed multi-party procedure are binding only in 
respect of the common issue presented to the court arguably reduces fears that the 
procedural rights of the parties and those represented will be compromised. This is 
particularly the case if all those who will be affected have been identified, which 
they will be if the Working Party's preference for a register of those represented is 
ulttmately adopted. This raises a further issue. 

The extent to which the multi-party procedure proposed is distinct from the use 
of test or lead cases is not clear. The Consultation Paper sees the test case approach 
as an alternative to the multi-party procedure proposal. 24 It notes that one 
difficulty with test cases is that limitation periods continue to apply to litigants not 
before the court. It suggests that this difficulty is addressed in the proposed 
procedure by the establishment of a register on which those interested in being 
involved in the group litigation must enter their names, which will mean the same 
as ‘bringing an action’ for the purposes of the Limitation Acts.!25 Presumably, 
however, limitation periods will continue to run against those who have not entered 





119 n 1 above, 7 para 12. 

120 ibid 12 para 32. 

121 ibid 7 para 12 

122 ibid 5 pera 4. 

123 If it is to be demed. 

124 n 1 above, 11 pera 27. 

125 ibid 11 para 29, 13 para 32(b) and 16 para 34. 
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their names on the register in the same way that limitation periods run against 
litigants not before the court where the test case approach is used to expedite a 
Jarge number of claims. 

If those bound by a decision on the common question are limited to those on the 
register, there would seem to be two differences between this procedure and a test 
or lead case. The first is that those on the register would be bound by a decision on 
the common question whereas those whose actions are stayed pending the result in 
a test case are not in fact bound, although a claim may be struck out for re- 
litigating a point determined in the lead action.'?$ This difference would seem to be 
addressed by the proposal that the new procedure could include powers enabling 
courts to direct that a decision in a test case is binding on other actions.!?/ This 
would leave the second difference, the fact that the members of the group would 
not have to commence or join in an action but would only have to enter on the 
register, as the sole distinction between the approaches. Whetber this difference 
justifies an alternative procedure may be open to debate. 

Moreover, if the proposed new procedure is essentially similar to the existing 
test case approach, it is arguable that the perceived efficiencies of the multi-party 

will be rather less than anticipated. The Consultation Paper recognised 
this difficulty in its discussion of subsequent litigation. The possibility that litigants 
who have not registered will (subject to the Limitation Acts) bring their own 
actions on issues covered by a multi-party action poses difficulties. The multi-party 
procedure is intended to serve the interests of finality by disposing of all possible 
claims in an efficient manner and it cannot achieve this purpose if claims may 
remain outstanding. The Consultation Paper notes that 'there is the question of 
whether a [multi-party procedure] should be seen to be the ‘‘final word’’’ and that 
‘it would defeat the whole object’ of such a procedure if further litigation was 
permitted. 

One suggestion for dealing with the difficulty is to extend the concept of res 
judicata so that even those not party to the original action (which presumably is 
intended to include those not on any relevant register) could be prevented from 
litigating issues dealt with in the original action.75 Such an approach would be 
consistent with recent emphasis on the desirability of finality as a means of 
avoiding delay and expense.1?? 

If the category of those who will be bound by any order made is expanded 
beyond those identified by the register, the multi-party procedure ceases to 
resemble the test case approach but begins to look more like the little used and 
almost universally discredited representative proceedings rule. The dominant 
judicial response to the rule to date suggests that whatever its perceived benefits, 
such a general representative procedure is an unacceptable compromise of existing 
procedural safeguards. Thus, judicial resistance may restrict the utility of a 
procedure limited to the determination of common questions in the same manner as 
it restricts the existing representative proceedings rule. Finding that there is not 
sufficient ‘same interest’ or finding that, even if there is, that it is not ‘in the 
interests of justice’ for the claim to proceed as a representative one would translate 
under the proposed procedure to finding either that there is not a common question 


126 N. Andrews, n 6 above, 151. 

127 n 1 above, 11 para 27 

128 ibid 20—21. 

129 See, for example, CPR, Part 1.1(1) which sets out that the overriding objective for tbe rules 1s to 
enable cases to be dealt with ‘justly’ but goes on in Part 1.1(2) to give conmderable attention to delay 
and expense. 
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of law or fact, or that 'the interests of justice are not served by proceeding under 
the [multi-party situation] rule'.139 

However, recent Australian experience under Part IVA of the Federal Court of 
Australia Act 19761?! has not been entirely negative. Although successful!3? represen- 
tative actions seeking to enforce private rights have predominately been claims which 
have identified the members of the group represented by name,!33 the courts have 
responded positively to those actions where the group is described but its members 
remain unidentified.?^ These cases may provide some support for the argument that 
limiting the res judicata effect on those represented to orders concerning common 
questions’*> is sufficient to overcome judicial reluctance to determine substantive 
rights in the absence of what are perceived to be necessary procedural safeguards. 

The success of the proposed procedure may however be limited by a difficulty 
identified in recent Australian decisions. The possibility of not succeeding and the 
attendant costs may be a powerful disincentive for a claimant to bring an action on 
behalf of others. It seems fair to assume that bringing an action as a representative 
of a group will bring with it extra costs. Should the action be decided against the 
representative, the costs will be higher than if the claimant had brought an action as 
an individual claimant. Under the current representative procedure these costs fall 
on the representative alone.!* The same situation pertains under the Federal Court 
of Australia Act 1976. While the Act enables the representative to deduct 
reasonably-incurred unrecovered costs from any damages award, it makes no 
provision for the case where the representative action is not successful.!37 It is, in 
these circumstances, entirely understandable that a claimant would be reluctant to 
bring an action on behalf of others.!38 


————— —Á—————————————————————————"!—X9——"— ee 

130 n 1 above, 7 para 12. Such a conclusion might, of course, be entirely justified in the particular 
circumstances of the case before the court (see for example, Soverina Pty Ltd v Natwest Australia 
Bank Ltd (1993) 40 PCR 452, a representative action brought under Part IVA of the Federal Court of 
Australia Act 1976). 

131 Under Part IVA of the Federal Court of Australia Act 1976, n 118 above, all members of the defined 
group are bound unless they opt out of the proceedings (s 33J) and provision is made for giving notice 
of the need to opt out (s 33X). See, for example, Brian McMullin and Leone Margaret McMullin v ICI 
Australia Operations Pty Ltd (1996) 69 PCR 473 

132 In the sense that the representative action has been allowed to proceed. Reference to actions brought 
under Part IVA of the Federal Court of Australia Act 1976 13 bere confined to those cases which have 
been reported, even if only at one stage of the proceedings. 

133 Marks v GIO Australia Holdings Ltd unreported decision of the High Court of Australia (11 
November 1998); Peter William Metcalfe v NZI Securities Australia Ltd, NZI Capital Corporation 
Ltd and Michael Edward Wayland (1995) ATPR 41-418; Qantas Airways Ltd v Leonie Cameron 
(1997) 145 ALR 294 

134 Brian McMullin and Leone Margaret McMullin v ICI Australia Operations Pty Ltd (1997) 72 PCR 1; 
Bessie Mavis Woodlands and Lilian May Ballard and Others v Permanent Trustee Co Ltd and Others 
(1996) 139 ALR 127. 

135 Under the Federal Court of Australia Act 1976 s 33ZB the court is required to identify the group 
members affected by any judgment. 

136 Price v Rhondda Urban District Council (1923) WN 228 and Scott v Pascall and Adams (1847) 15 
Sım 559, 561, (1847) 2 Ph 390, 393. See also, for obiter support, Conybeare v Lewis n 111 above, 528 
and Markt n 21 above, 1039. Note however Aiden Shipping Co Ltd v Interbulk Ltd [1986] AC 965 
holding that costs are recoverable against non-parties. The obvious implication of this decision for 
representative actions was made explicit in Bank of America v Taylor n 107 above, 495 

137 Federal Court of Australia Act 1976 s 332J. Indeed, the court in Qantas Airways Ltd v Leonie 
Cameron (1996) 68 PCR 387 acknowledged that the fact that the representative had brought the 
action under Part IVA of the Federal Court of Australia Act 1976 as a public interest action was 
relevant to the award of costs, but also said that the fact that the applicant had sought damages on 
behalf of the group members meant that it was not entirely public interest i 

138 For a discussion of this difficulty in the context of the Federal Court of Australia Act 1976 Part IVA, 
scc Bessie Mavis Woodlands and Lilian May Ballard v Permanent Trustee Company Limited (1995) 
58 FCR 139. 


© The Modern Law Review Limred 1999 583 


The Modern Law Review [Vol. 62 


It might argued that this problem can be met by making those represented 
potentially liable for any costs. The Consultation Paper adopts the proposal that a 
single party should not be liable for costs incurred by the whole group.!?? The 
difficulty with this response would seem to be the reduced likelihood of group 
members opting in to the representative proceedings, !^? or the increased likelihood 
of their choosing to opt out under an opt-out procedure such as the Federal Court of 
Australia Act 1976, Part IV A.!^! If neither the opportunity to opt-in or to opt-out of 
group litigation was offered, potential exposure to costs liability seems likely to be 
a factor which would weigh heavily against an assessment that it is in the interests 
of justice to allow an action to proceed as a representative one. 

The Australian Law Reform Commission recommended that a special fund be 
established to assist representative claimants to meet any costs orders. This 
recommendation was not adopted. Whether a representative procedure can achieve 
the desired efficiencies in the absence of such support is a question that warrants 
careful consideration. 

It is clear that the proposed new procedure overcomes the almost inevitable 
defeat of representative litigation of private individual claims under the existing 
representative procedure. However, a procedure which is confined to the resolution 
of common questions for an identified group of litigants looks very much like the 
existing procedures for the resolution of group claims by the use of the lead or test 
case. In order to achieve tbe desired efficiencies it is necessary to expand the res 
judicata effect of orders on common questions to unidentified members of a group. 
Whichever approach is adopted, it seems clear that the manner in which such 
proceedings are funded will be a critical issue. Even if this question is resolved 
however, it has been argued that general representative procedures inevitably fall 
prey to the tension between the group interest and individual interests, between 
efficiency and procedural guarantees.!43 The Lord Chancellor's Department is in 
the position to take advantage of experience. Given the history of resistance to the 
existing representative procedure, closer consideration of the development of the 
representative procedures in the Australian Federal Court! and in Ontario!^ is 
called for. Such consideration may give cause to believe that a general 
representative procedure is capable of fulfilling the most optimistic predictions 
for its future. It may, however, support the view that the group action ‘is the 
Aesopian hare’! and promises more than it can deliver. 


139 n 1 above, 15. 

140 Assuming that the Consultanon Paper s preference for an opt-in system 1s adopted On this point, see 
Burns Philp & Co Ltd v Bhagat [1993] 1 VR 203, 205—206, 209, an action brought under the Supreme 
Court Act 1986 (Vic) s 35 (an opt-in representative procedure) Those who had consented to being 
represented ın the proceedings made clear that they did not wish to be represented unless they were 
immune from an order for costs 

141 Australan Law Reform Commission Report No 46 Grouped Proceedings in the Federal Court 
(Canberra: AGPS, 1988) para 261 

142 ibid paras 309—312. 

143 H.P. Glenn, 'Tbe Dilemma of Class Action Reform' (1986) 6 OJLS 262. 

144 While this article has considered the relatnvely few decisions considenng Part IVA of the Federal 
Court of Australia Act 1976 reported thus far, there are considerably more unreported decisions a 
survey of which may shed some light on the worth of pursuing the introduction of a general procedure 
in this jurisdiction. 

145 An Act respecting Class Proceedings, SO 1992, Chapter 6 For critical comment, sec H.P. Glenn, n 
143 above. 

146 N. Andrews, n 6 above, 156. 
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CASES 


Religious Beliefs and Teenage Refusal of Medical 
Treatment 


Caroline Bridge* 


More than a decade ago the House of Lords in Gillick v West Norfolk and Wisbech 
Area Health Authority! appeared to grant mature minors the right to make 
independent decisions. The judgment was widely regarded as a triumph for 
children's rights and was quickly followed by legislative measures designed to 
enhance the status of children's wishes and feelings? and recognise their rights to 
participate in decision-making.? Adolescent autonomy in medical matters looked 
set to become a reality when a series of cases during the 1990s revealed the 
complexities and uncertainties inherent in the Gillick decision. In an apparent 
'reversal of fortune' judges proceeded to overrule the medical decisions of older 
children in favour of the clinical judgments of their doctors. The welfare of the 
child appeared, superficially at least, to have overruled any newly acquired 
autonomy rigbts. Subsequent academic debate sought to analyse the diverse 
concerns which motivated the apparent retreat from Gillick.5 First, it focused on 
the socio-legal and medical factors responsible for triggering teenage refusal of 
treatment? and, secondly, it sought to unravel the ethical concept of autonomy in 
relation to young people. It is now apparent that cases where legal intervention has 
been prompted by the young person's refusal to accept treatment fall into one of 
two categories: (1) the young person concerned has either been mentally disturbed 
or mentally ill thus rendering the objection to treatment invalid; or (2) the refusal 
has been prompted by a religious belief which denounces the specific form of 
treatment. In the former category all the teenagers were afflicted with defects in 
reasoning and control and lacked the capacity to make a true choice. The 


* Faculty af Law, University of Manchester. 


1 [1986] AC 112. 

2 See, for example, Children Act 1989 s 1(3) where the court 1s directed, in prescribed circumstances, to 
have regard to ‘the ascertainable wishes and feelings of the child concerned’ (considered in the light of 
his age and ). 

3 The United Nations Convention on the Rights of the Child, Art 12(1). 

4 See Re R (A Minor) (Wardship: Medical Treatment) [1992] 1 FLR 190; Re W (A Minor: Medical 
Treatment) [1993] 1 FLR 1; South Glamorgan County Council v W and B [1993] 1 FLR 574; Re KW 
and H (Minors) (Medical Treatment) [1993] 1 FLR 854; Re E (A Mmor) (Wardship: Medical 
Treatment) [1993] 1 FLR 386; Re S (A Minor) (Consent To Medical Treatment) [1994] 2 FLR 1065; 
Re C (Detention: Medical Treatment) [1997] 2 FLR 180. 

5 See G. Douglas ‘The Retreat from Gillick’ (1992) 55 MLR 569; N. Lowe and S. Juss ‘Medical 
Treatment — Pragmatism and the Search for Principle! (1993) 56 MLR 865; J. Murphy ‘W(h)ither 
Adolescent Autonomy’ [1992] JSWFL 529; M. Brazier and C. Bridge ‘Coercion or Caring: Analysing 
Adolescent Autonomy' (1996) ers Studies 84. 

6 See C. Bridge ‘Adolescents and Mental Disorder: Who Consents to Treatment?’ (1997) Medical Law 
International 51. 

7 See Brazier and Bridge n 5 above. 
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imposition of treatment could be justified. The second category, the 'children of 
conscience', poses a much more complex problem. When a mature, intelligent 
child makes a medical decision on the basis of sincerely held religious conviction, 
a decision which the law would be obliged to accept were he 18, on what grounds 
is coercion justified? Sir Stephen Brown, President of the Family Division of the 
High Court had occasion to consider that question recently in Re L (Medical 
Treatment: Gillick Competency). 


The background 


In Re L (Medical Treatment: Gillick Competency) the High Court was faced with 
the issue of whether to authorise surgical intervention including blood transfusions 
to save the life of a Jehovah’s Witness girl of 14 or support her adamant refusal, 
expressed both verbally to her doctors and on her ‘no blood card’. His Honour 
described the situation as creating ‘a very stark dilemma’. L was a sincere adherent 
of the Jehovah’s Witness faith, as were her parents. She had taken out an Advanced 
Medical Directive/Release form, the ‘no blood card’, in which she expressed the 
wish that she should not be given blood if she sustained injury. She had renewed 
this avowal with a subsequent card only two months before her accident. This arose 
when L, an epilepsy sufferer, fell fully clothed into a bath of hot water sustaining 
very severe scalds. The injuries were so severe that 54 per cent of her body surface 
was burnt with 40 per cent being third degree, or full thickness, burns. A burns 
consultant described her distressing injuries as creating a life and death situation 
demanding at least three operations. These would not simply address future scarring 
but were necessary to ensure survival itself. Both medical and nursing staff were 
clear that surgical intervention was necessary to save life and bring about her 
recovery. Yet without blood transfusions the treatment could not take place. The 
anaesthetist was not prepared to anaesthetise L without the availability of blood and 
without anaesthetic no operation could take place. Equally, if the operations did 
take place the inevitability of blood loss meant that transfusions were essential. The 
final analysis in medical terms could not have been more stark. If L received the 
treatment the prognosis for survival was assessed as ‘very optimistic’. Without it 
gangrene would supervene and there would be the inevitable consequence of death, 
described ‘dramatically, but accurately, as a horrible death’.? The harrowing 
manner of the end had not been conveyed to the girl. 

Against this background the hospital authority sought and was granted leave of 
the court under its inherent jurisdiction to administer blood and blood products as 
necessary during the course of treatment without the girl’s consent. Concern for 
welfare appeared to have overridden adolescent autonomy yet wouldn’t the most 
ardent supporter of children’s rights have wanted to see L spared the trauma of 
such a distressing death despite her religious beliefs? Given the opportunity to 
order treatment, denied in the case of adults, isn’t the court almost bound, on 
humanitarian grounds, to exercise its powers of protection? On the other hand, the 
right to self-determination is fundamental,!° not a concept to be discarded when 
youth alone intervenes and alternative legal mechanisms for intervention are 


8 [1998] 2 FLR 810. 
9 ibid 812 (the opinion of the bums consultant) 
10 Airedale NHS Trust v Bland [1993] AC 789; F v West Berkshire Health Authority [1990] 2 AC 1; St 
George's Healthcare NHS Trust v S, R v Collms and Others, ex parte S [1998] 2 FLR 728. 
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available.!! The dilemma for judicial decision-making is an intense one only 
resolvable upon a full understanding of what constitutes autonomous choice and a 
consequent reconciliation between the interwoven concepts of welfare and 
autonomy in young people. In Re L the young person's religious beliefs, 
understanding and maturity were weighed alongside the prospect of an outcome 
which the majority of the community would deplore. 


Teenage autonomy and religious beliefs 


The religious faith espoused by Jehovah's Witnesses prohibits taking alien blood 
into the body. Their reading of the Bible demands that the body be pure and 
unpolluted so as to ensure immortal life. Even if earthly life is brief this loses 
significance in the context of a belief in literal bodily resurrection and the prospect 
of eternity. There is no doubt that L had embraced these religious convictions 
sincerely and firmly. She was ‘very religious’, mature, ‘a model of a young person 

. not attracted by some of the more undisciplined pursuits of youth’, well 
regarded, popular and supported by the congregation of the Jehovah’s Witnesses. 
Clearly the court was confronted with a serious, intelligent girl, albeit from a 
sheltered family immersed in the sheltered world of church activities. There was no 
hint that her convictions were forced upon her or her stance influenced by either 
parents or church elders. It is noteworthy that L’s stepfather was effectively the 
spokesperson for the family and was supported in this by the natural father and the 
mother. Although no judicial comment was made about his probable lack of 
parental responsibility, the stepfather had seen the girl, spoken with her in hospital 
and decided that she should not be informed of the distressing manner of her death. 
He was unwilling to inform her. There is no suggestion that he urged her to 
maintain her refusal. Rather, the course of events and evidence of the stepfather 
that '[the family] shall support her whatever the order of the court may be’ imply 
an acceptance of the court’s likely exercise of authority. Certainly Sir Stephen 
Brown interpreted the stepfather’s statement as indicating that the family and ‘the 
congregation’ would all help the girl accept the treatment and there is no hint of 
judicial concern that she might be rejected by family or church nor that other sect 
members were urging an adherence to fundamental beliefs. Neither was this a case 
in which parents had refused their consent for they had clearly not been asked. The 
judgment gives no indication as to why they were not asked but, presumably, their 
religion would have compelled them to refuse thus placing even more pressure on 
the girl to adhere to their purported wishes. Any parent upholding a preference that 
the child die rather than receive blood must surely exert additional pressure on the 
child. The only influence able to be construed as possibly detracting from the girl’s 
exercise of free will was religious indoctrination. The ‘Jehovah’s Witness 
congregation [formed] a very large part of her life’ and ‘she had spent some 60 
hours in the week before her accident dealing with matters connected with the 
church’.'? But was such devotion truly genuine and long lasting or was it simply a 
facet of youth combined with the powerful influence of organised religion? 


11 The powers of the High Court exercising its inherent jurisdiction may overnde both Gillick 
children and their parents. Alternatively the court may make a specific issues order under s 8 of the 
Children Act 1989. Note also that the power of a person with parental responsibility to give a valid 
consent remains effective. 

12 n 8 above, 813. 
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Comparison can be drawn with the 15 year old leukaemia sufferer in Re E (A 
Minor) (Wardship: Medical Treatment)? who rejected blood on the basis of his 
Jehovah's Witness beliefs and was more explicitly conditioned by 'the very 
powerful expressions of faith to which all members of the creed adhere'.!^ Ward J, 
(as he then was) was clearly exercised by the whole issue of influence and 
pressure. Could this intelligent boy truly exercise free will given the beliefs of his 
parents, their commitment to refusing blood despite the life and death situation of 
their son, and the life long indoctrination he had experienced from the church? 
Given his parents’ wishes and his desire to ‘honour [them] as the Bible exhorts him 
to honour them’ was he truly capable of autonomous decision-making? Ultimately, 
the court rejected any notion of ‘undue influence’ but held that E lacked Gillick 
competence on the basis of an inability to grasp the full implications of refusing 
treatment. Further comparison is offered by Re S (A Minor) (Medical Treatment).'° 
Unlike both E and L the 15 year old girl here lacked a long-standing commitment 
to the Jehovah's Witness faith. She had recently converted whilst under the 
influence of her mother and had gleaned, at best, a distorted view of why her newly 
espoused religion prevented her from having blood transfusions and why 'God 
might decide to save her'. Her religious understanding was impaired, her reasoning 
defective,!ó and she was clearly disabled from letting faith form the basis of ber 
medical decision-making. The same could not be said for E or L. Both were devout 
and sincere. There was no suggestion that they were unable to draw the appropriate 
links between the specific tenet of their faith and its manifestation in refusing 
treatment. In Re E any lingering doubts were erased when the boy turned 18 and 
exercised his right to refuse further blood thus ending his life. This was 
autonomous choice. It may defy rationality in the view of atheists or those 
professing other beliefs but then choice does not demand rationality. A reasoned 
explanation will suffice. 

Some clue as to the part religious beliefs played in the court's assessment of L's 
competence is provided by the evidence of a child psychiatrist. He described her 
religious faith as strongly held yet ‘not lending itself to discussion’ .'’ The apparent 
rigidity of her views and the unquestioning stance she adopted were contrasted 
unfavourably with the more 'constructive formulation of an opinion which occurs 
with adult experience' . The court accepted this opinion. The implication is that an 
adult would think through her views more wisely than a teenager, using experience 
and reasoned reflection to temper belief. An adult believer would, supposedly, be 
able to enter into dialogue with the broader secular society and be prepared to 
modify or change her position. She would not, supposedly, adhere to the doctrines 
of her espoused religion as wholeheartedly and uncompromisingly as a teenager. 
Yet absolute faith or the espousal of views in a very black and white manner is 
itself a feature of any fundamentalist religious belief. Does this mean therefore that 
a choice of faith over treatment is the preserve of the adult and that the beliefs of 
the 14 or 15 year old lack the validity of adult faith? Religious conviction springs 
from belief and the very nature of religious belief defies rationality. It does not 
have to be based on adequate grounds or established as a truth. It can be based on 


13 [1993] 1 FLR 386. 

14 ibid 393. 

15 [1994] 2 FLR 1065. 

16 A defect in reasoning is one of four kinds of defect claumed to undermine autonomous decision- 
making. See J. Harris The Value of Life (London: Routledge, 1995) 195—205. 

17 n 8 above, 812 (emphasis added). 
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faulty reasoning, embracing elements of self-deception.!? After removing obvious 
influences like parental pressure from the equation, religious belief must remain 
the right of the mature child as readily as it belongs to the adult human being. In 
endorsing the psychiatrist's opinion the High Court is suggesting that the concept 
of belief is one which can only be properly arrived at with the passage of time, that 
it is akin to the development of cognitive functioning and the demands of maturity, 
rationality, intelligence and understanding. It is suggested here that belief is alien 
to these attributes. Its existence or otherwise should not form part of the assessment 
of adolescent competence. 


Ascertaining Gillick competence 


The principles of the Gillick judgment enable minors under the age of 16 who have 
sufficient intelligence and understanding of what is proposed to give a valid 
consent to medical treatment yet subsequent case law has exposed the complexities 
and ambiguities inherent in using this statement as a clinical test of teenage 
capacity. The court in Re E, for example, held that the 15 year old boy could not 
realise the full implications of the process of dying and, consequently, lacked 
Gillick competence. This finding is open to criticism,!? for his behaviour was both 
reasoned and mature, even if the court's decision to exercise its inherent 
jurisdiction was one many people would endorse. Other judgments, Re R (A 
Minor) (Wardship: Medical Treatment),? for example, which was relied upon by 
the court in Re L, highlighted other factors liable to detract from the young 
person's purported competence. In Re R the Court of Appeal rejected the clinical 
view that a 15 year old girl exhibiting some symptoms of psychotic behaviour was 
Gillick competent. The Gillick test was 'not apt to a situation where the 
understanding and capacity of the child varies from day to day according to her 
illness'. Fluctuating competence did not satisfy the Gillick criteria. Again, most 
people would endorse the court's ruling yet why should the fact of minority alone 
justify overriding the teenager's apparently competent judgment? To confuse 
matters further, Douglas Brown J in South Glamorgan County Council v W and B? 
found a very disturbed and obsessive 15 year girl to be ‘not Gillick incompetent’ 
despite her current behaviour as a recluse, barricaded within a darkened room at 
the family home. The ramifications of the finding went to the core of the legal 
dilemma. On an application for an interim care order the girl was able to exercise 
her statutory veto and refuse psychiatric assessment under section 38(6) of the 
Children Act because she was Gillick competent. The effect was to leave her 
suffering but untreated, prompting a controversial judicial ruling. The inherent 
powers of the High Court were invoked to overrule the express statutory words 
whereas a finding of incompetence in the first instance would have enabled 
psychiatric assessment and treatment to take place.” The findings on competence 
are difficult to reconcile in all three cases and fail to assist in defining both the 
nature of adolescent capacity and appropriate methods of assessment. 


a ee a er re eee 

18 See J. Paris and M. Poorman “When Religious Beliefs and Medical Judgments Conflict: Civic Polity 
and the Social Good’ in Zucker and Zucker (eds) Medical Futility (Cambridge: Cambridge University 
Press, 1997). 

19 Brazier and Bridge n 5 above, 104. 

20 [1992] 1 FLR 190. 

2] [1993] 1 FLR 574. 
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assessment of Gillick competence. 
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Firstly, it is recognised that refusal of treatment is different to consent.” 
Withholding consent, in the face of medical diagnosis and prescribed treatment, 
requires a countering of the professional view, a stance against authority. The 
consequences of refusal are likely to be potentially dangerous and more significant 
than simply giving consent. In those cases where legal intervention has occurred 
refusal has been triggered by mental disturbance of varying degrees of severity or, 
as in Re L, by matters of conscience. In the former category good communication 
and negotiation between the young person, the parents and health care 
professionals may result in an agreement. Alternatively, a clinician may decide 
to treat on the basis of parental or local authority consent where the young person 
maintains her objection yet serious detriment to health is being caused. Following 
Re R (A Minor) (Wardship: Medical TreatmentP^ and Re W (A Minor) (Medical 
Treatment)* it is envisaged that a doctor would be acting lawfully in relying on 
parental consent in the face of the child's express objection. Where this happens 
the person with parental responsibility, be they parent or local authority, is 
effectively given a veto over the teenager's wishes, despite the direct conflict with 
Gillick where there had been no suggestion that the views of the parents could 
override those of a competent child. In circumstances of mental disorder where 
treatment is urgently needed, early onset schizophrenia for example, the Mental 
Health Act 1983 is available. None of these choices is available in a case such as 
Re L. Only the court can authorise treatment. 

Sir Stephen Brown was clearly anxious to authorise the administration of blood 
and thus save the girl's life. Most people, on simple humanitarian grounds, would 
want a young person to be spared the predicted agony of her death. Not 
surprisingly, the court found, on ‘all the evidence’, that L lacked Gillick 
competence. Her life had been sheltered, although not unrealistically so, yet the 
narrow confines of her ‘tight family circle’ gave the girl a ‘limited experience of 
life’. Whilst praising her sensible upbringing within a ‘well-conducted family’ Sir 
Stephen Brown pointed to the limitations in understanding which such a life 
engendered. In particular it 

necessarily lumit[ed] ber understanding of matters which are as grave as her own present 

situation. It may be that because of her belief she is willing to say, and to mean it, ‘I am 

willing to accept death rather than to have a blood transfusion’, but it 1s clear in this case that 
she has not been able to be given all the details which it would be right and appropriate to 
have in mind when making such a decision.” 


The implication is that a religious upbringing coupled with sincerely held beliefs 
provides too limited a context for the making of momentous yet religiously based 
decisions (although quite how a more robust and worldly upbringing could equip a 
14 year old to make life and death decisions more soundly is difficult to imagine). 
Does a narrow range of experience necessarily limit understanding? The youth of L 
was a further factor detracting from any prospect of competence. Sir Stephen 
Brown insisted that her age, '. . .she is still a child. She is 14, or just over 14’, should 
not be overlooked. Does minority alone limit understanding? In an area of law 
fraught with ambiguity a High Court analysis of these issues would have been 
valuable. As it was, a major and deliberate omission in the information given to L in 
hospital enabled both the hospital and the court to neatly side-step such questions. 


23 J. Pearce ‘Consent to Treatment During Childhood: the Assessment of Competence and Avoidance of 
Conflict’ (1994) 165 British Journal of Psychiatry 713. 

24 [1992] 1 FLR 190. 

25 [1993] 1 FLR 1. 

26 n 8 above, 813. 
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The fact that she had not been told, by either her doctor or her family, of the 
distressing nature of her predicted death meant that L lacked vital information. 
Without it she could not properly understand her predicament and could not make a 
valid decision. She was, effectively, denied the ability to give informed consent. She 
was certainly denied an informed refusal. She was simply not informed about the 
risks (of gangrene, for example) yet an understanding of risk is integral to making a 
valid decision. A doctor's exercise of the therapeutic privilege may enable patients 
to make treatment choices without being fully cognisant of all the risks yet there was 
no hint here that the girl would be unable to cope with the information, that her level 
of suffering would be exacerbated by greater knowledge and awareness. Sir Stephen 
Brown could surely have ordered that she be given the information but he was 
clearly content to let the matter lie. Consequently he was able to find she lacked 
Gillick competence and thus avoided grappling with the issue of welfare versus 
adolescent autonomy. As a final comment on his own position and the extreme and 
grave nature of the case, the President of the Family Division stated that he would 
have granted the same order even if his finding on competence had been otherwise.77 


Welfare v autonomy 


Given the obvious information deficit, the President's decision cannot be criticised. 
The girl was denied maximal autonomy because her understanding was defective, 
albeit deliberately so. A choice based on incomplete information cannot be a true 
choice. A el can be drawn with Re T (An Adult) (Consent To Medical 
Treatment), where a young woman of 20 refused blood on religious grounds 
following a road accident and subsequent caesarean section. Lord Donaldson 
reasserted the adult patient's ‘absolute right to choose’ but recognised that the 
existence of the right did not mean that it had, in fact, been exercised. His 
Lordship concluded that T had not made an autonomous choice. She was in pain 
and shock when she made ber purported refusal, did not know about the 
availability of blood alternatives and was subject to the possible influence of her 
mother. Her information, her reasoning and her control were all defective and the 
Court of Appeal was therefore justified in asserting her welfare. 

In Re L the information defect was even more extreme and this alone blighted 
any prospect of proper choice. Despite the 14 year old's religious beliefs and 
reasoning being more long-standing and refined than those in Re T and the 
apparent influence of parental views less explicit, the welfare principle governing 
exercise of the High Court's inherent jurisdiction was the only principle to be 
followed. But had the information defect been remedied, the decision, according to 
the court, would have remained the same. The court's power over minors can 
always be exercised to protect their welfare. Why then go through a process which 
is essentially a sham? Why pretend to apply a test of competence in a case such as 
this when the inevitable result of the court's deliberation is so clearly based on 
outcome? And in Re L the outcome would be truly awful. 

In their paper, 'Coercion or Caring: Analysing Adolescent Autonomy’ the 
authors state that 'If society is not prepared to allow adolescents to court 
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unfavourable outcomes in judgments relating to medical treatment, we should say 
so openly'.9? Perhaps Sir Stephen Brown has gone some way towards doing this. 
His judgment might be construed as a sop to the girl's beliefs and values, a 
softening of the blow before the full authority of the court bites in. Few people 
would maintain that the benefits of self-determination outweighed L's welfare in 
the circumstances of the case. So where does this leave the concept of adolescent 
autonomy when welfare is so overriding? 

Lord Donaldson's analysis in Re T provides a functional test of competence as 
readily applicable to adolescents as to adults. Autonomy is a matter of choosing 
and deciding, not simply a matter of understanding. The Law Commission's 
proposals too, focus on ability to make a choice, with capacity denied only by 
reason of mental disability?! But where does this leave adolescents faced with 
major medical decisions? Hugh LaFollette asserts the need to accommodate 
children's volitional and experiential deficiencies while respecting and cultivating 
their burgeoning autonomy.?? This must be correct. Children, he claims, may have 
insufficient understanding of the implications of their actions for the future or an 
emotional instability which restricts the exercise of autonomy. Equally they may 
be ignorant of some relevant factors or temporarily incapacitated by illness or 
exhaustion. While all these deficiencies, these obstacles to wholly rational choices, 
may by present in adults LaFollette suggests they are more prevalent in most 
children (even older children) than in most adults.33 But on the other hand 
adolescents need not be completely denied rights of self-determination. Autonomy 
is not an all or nothing thing. Rather, it is a state of mind and being that evolves 
with time and experience. Children learn to become autonomous, gradually. 
Deciding minor matters, like the examination of a sore throat and agreeing to take 
a course of antibiotics, precedes consenting to invasive surgery. Capacity to refuse 
is of a higher order still while the ability of a minor to exercise an autonomous 
choice and refuse treatment designed to prevent the gravest consequences is 
invariably beyond the intellectual, volitional and experiential resources of most 
children. Levels of competence must match the gravity of the decision to be 
taken.?5 Such thinking is clearly in line with recent jurisprudence emerging from 
the courts in relation to adult patients.?6 In Re MB (Medical Treatment)?! where 
the Court of Appeal found that a fear of needles rendered a woman incapable of 
making a decision about a Caesarean section, judicial opinion emphasised that the 
‘graver the consequences of the decision, the commensurately greater the level of 
competence is required to take the decision'.?5 Where minors are concerned the 
point carries even greater weight. 

Will mature and competent adolescents, therefore, ever be able to make grave 
decisions that compromise their welfare? What of the teenager who has undergone 
years of complex medical treatment for a liver defect and is finally offered a liver 
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(eds) Having and Raismg Children (State College, PA Penn State Press, 1998). 

33 ibid 4. 
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transplant? Surely she must be able to refuse.?? Transplantation may well prolong 
life and enhance its quality, thus serving the best interests of the minor, but would a 
court direct that it be performed on an objecting 14 year old? It is suggested here, 
first, that where any proposed treatment is controversial or experimental, a last 
chance for an otherwise incurable condition, a court would be very reluctant to 
intervene. The risks and benefits are likely to be finely balanced, the young person 
well versed in medical knowledge and understanding, and the procedure dependent 
upon patient co-operation and acceptance. In such a situation the answer to the 
question *where does welfare lie?' is likely to be very blurred rather than clear and 
decisive in clinical and ethical terms. What of the young patient then with a 
chronic illness facing, and refusing, a future of ongoing invasive procedures or 
strong medication rather than major, complex surgery? Does she have to proceed 
with yet another bout of chemotherapy, for example, when the immediate 
consequences are distressing and the longer term outcome uncertain? Surely there 
must come a time when a mature adolescent, like an adult suffering from chronic 
disability, can say ‘enough is enough’ and reject treatment. A court would 
undoubtedly need to be assured that the young person had received all the 
psychological and psychiatric help necessary to come to terms with the illness and 
continuing therapy.* Emotional stability, reasoning ability, understanding and full 
information — in other words, maximal autonomy — would need to be 
demonstrated. In light of Re L, and previous case law, the courts are unlikely to 
find such a high level of understanding when religious convictions are motivating 
the decision. It is suggested here that a court, if asked, would find a competent, 
autonomous adolescent able to refuse chemotherapy where the consequences of 
refusal and, significantly, the predicted outcome of treatment were highly uncertain 
or offered merely short term benefits. Where best interests are difficult to define 
because the outlook is bleak from any perspective, the wishes of the mature 
adolescent are likely to be determinative. Thirdly, what of those situations where 
the prescribed procedure, renal dialysis for example, rests heavily on the co- 
operation of the young patient? Will decision-making ultimately be left in her 
hands? In Re JT (Adult: Refusal of Medical Treatment}! a mentally disabled adult 
patient suffering from renal failure was found competent to refuse renal dialysis 
despite the life threatening nature of her illness.4? But, of course, the law in relation 
to adults is unambiguous — the refusal of any competent adult must be upheld. 
However, had she been incompetent and renal dialysis prescribed in her best 
interests, despite her objections, the treatment would have been almost impossible 
to administer. As it was, the court focused heavily on medical evidence that 
described ‘dialysis with restraint [as] extremely dangerous ... [making] monitoring 
and safety controls impossible to implement and [constituting] dangers to both 
nurses and the patient'? making it difficult to avoid the view that the judge was 
keen to find the patient competent and thus avoid the problem of actually giving 


—————————— et aa o OO 

39 Note that in Re T (A Mmor) (Wardship: Medical Treatment) [1997] 1 All ER 906, the Court of Appeal 
allowed the mother's wishes to prevail when she refused consent to a liver transplant for her two year 
old son on the basis of her personal and professional beliefs. 

40 In Re S (A Minor) (Medical Treatment) [1994] 2 FLR 1065 medical experts suggested that chronically 
ill teenagers often go through a period of rejecting treatment and later, by the age of 17 or so, their 
added maturity leads to a change in attitude. 

41 [1998] 2 FCR 662. 

42 Competence in Re JT was assessed according to the three stage test of Thorpe J in Re C (An Adult: 
Refusal of Treatment) [1994] 1 All ER 819 and the patient was found able to understand, retain, believe 
and weigh the relevant medical information. 

43 [1998] 2 PCR 662, 665. 
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the treatment. Had the patient been a mature, intelligent but objecting 14 year old 
would the court's decision have been different? 

Case law concerning minors“ has tended to be confined to clinical situations 
where the prescribed treatment is either for mental disorder, albeit anti-psychotic 
medication^* or forced feeding for anorexia nervosa, ^6 or blood transfusions for 
young Jehovah's Witnesses suffering from leukaemia or thalassaemia. The latter 
form of treatment has many significant features. It is inevitably and clearly a 
treatment of choice, is without controversy in clinical terms, will invariably carry a 
major therapeutic benefit and is generally not ongoing in nature. A single 
transfusion may produce a highly beneficial outcome. In modern medical practice, 
therefore, a blood transfusion is relatively stark in its simplicity. In legal terms it is 
an example of the kind of treatment that can readily be ordered by a court and as 
readily administered by health professionals. Although it is possible that a young 
objecting patient may need some restraint it is unlike renal dialysis in that it does 
not require major co-operation on the patient's part. It is submitted that no court 
would override any competent teenager's wishes and order treatment of a complex 
and ongoing nature, like renal dialysis, that is impossible to administer without a 
major degree of co-operation. In highly prescribed medical circumstances like 
these the courts would surely allow a minor to make a decision which ultimately 
compromised her welfare. Perhaps a final conundrum might be posed. Would the 
court also allow a young, competent, pregnant, Roman Catholic girl with severe 
cardiac problems to refuse a termination of her pregnancy even though its 
continuation might further damage her health? It is suggested that if a court were 
confronted with a legal, ethical and moral dilemma of this kind it would be forced 
to grapple with the true nature of adolescent welfare and autonomy and develop a 
proper test of competence. It would, almost undoubtedly, herald the return of 
Gillick! 


Conclusion 


The decision in Re L was undoubtedly correct. It was a tragic but not a ‘hard’ case. 
Its significance lies not in a grappling with complex legal and ethical issues, but as 
an illustration of judicial rationalisation. The President knew the outcome he 
wanted and he was, rightly, determined to achieve it. He did so ostensibly on the 
basis of Gillick incompetence although he conceded that a finding of competence 
would not have altered his decision. It is suggested here that judges should not go 
through the pretence of applying a functional test of capacity when the outcome of 
the young person's decision is not one that they, or probably society, would 
countenance. The law should openly declare that welfare reigns when grave 
decisions with momentous outcomes are considered and recognise that adolescent 
autonomy 1s, inevitably, circumscribed. 


44 See cases cited at n 4 above. 
45 See eg Re R (A Minor) (Wardship: Medical Treatment) 1 FLR 190 
46 See eg Re W (A Minor) (Medical Treatment) [1992] 4 All ER 627. 


594 C The Modem Law Review Limited. 1999 


Adolescent Autonomy, Detention for Medical Treatment 
and Re C 


Peter de Cruz* 


Does an adolescent suffering from anorexia have the 'right' to refuse life-saving 
treatment and have the ‘right’ to die?! Does she have autonomy in these 
circumstances — the right to grant or refuse medical treatment? Do English courts 
have the right to authorise that adolescent's detention and the use of reasonable 
force to effect life-saving treatment? These issues faced the High Court in the case 
of Re C? concerning C, a 16-year-old anorexic girl. It aroused considerable media 
attention because it was reported as being the first case where a court had ruled that 
it had jurisdiction to authorise the forcible detention of a child at common law (and 
therefore outside the Mental Health Act) in order for that child to receive medical 
treatment. Yet this was not tbe first such case. In Re W (A Minor) (Consent to 
Medical Treatment the Court of Appeal had declared (somewhat controversially) 
that while 16-year-olds could consent to treatment they could not refuse such 
treatment if the circumstances were such that the court considered them incom- 
petent to do so and where it was not in their best interests to do so. Other cases 
have also been decided on the same lines as Re C where psychotic adolescents 
were involved.* Nevertheless, Re C is a case worthy of scrutiny, because it clarifies 
the scope of the court's exercise of its inherent jurisdiction under section 100 of the 
Children Act 1989 (the 1989 Act) and confirms the test of competence that should 
be applied to children in these circumstances. It also provides guidance on the way 
in which an order should be framed and seeks to clarify the relationship between 
the court's inherent jurisdiction and the statutory scheme under section 25 of the 
1989 Act. 


The facts 


C, a girl aged 16, showed early symptoms of anorexia nervosa at the age of 12. She 
was one of five children in a family described as ‘highly dysfunctional',5 and had 
social services involvement since 1982, and a history of being sexually abused by 
her brother, perpetrated over a substantial period. C suffered from anorexia for two 





* Law School, Staffordshire University. 
Thanks are due to Roger Brownsword for his very helpful comments on earlier drafts 


] See H. Houghton-James "The Child's Right to Die' [1992] Fam Law 350. 

2 Re C (Detention: Medical Treatment) [1997] 2 FLR 180. 

3 [1993] 1 FLR 1; sub nom Re W (A Minor) (Medical Treatment) [1992] 4 All ER 627. 

4 See the pre-Children Act 1989 case of Re R (A Minor) (Wardship. Medical Treatment) [1991] 4 All ER 
177, for a sample of academic commentary see A. Bainham "The Judge and the Competent Minor’ 
(1992) 108 LQR 194; J. Urwin ‘Re R: The Resurrection of Parental Powers? 8 Professional 
Negligence 69; J. Murphy ‘Whither Adolescent Autonomy?’ [1992] JSWFL 529; see also Re K, W 
and H [1993] 1 FLR 854; and South Glamorgan CC v W & B [1994] 1FLR 574 , on the latter case, see 
C. Lyon ‘What’s Happened to the Child's Right to Refuse?’ (1994) JCL 84; for an analysis of all these 
cases and the concept of adolescent autonomy, see M. Brazier and C. Bridge ‘Coercion or Caring: 
Analysing Adolescent Autonomy’ (1996) Legal Studies 84, especially at 85-93. 

5 per Wall J, n 2 above, 184. 
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years and at one stage, her weight dropped below six and a half stone, which was 
less than 70 per cent of the average weight for her height. She was on a ‘re-feeding 
programme’ at a private clinic which specialises in the treatment of eating dis- 
orders in young people, run on boarding-school lines. The local authority funded 
her treatment but never sought to take her into care, preferring to co-o with 
the family despite the dysfunctional nature of the family situation.? After her 
discharge from the clinic, C's health deteriorated rapidly and she was detained in 
hospital under the Mental Health Act 1983 and was later admitted to another 
hospital. In November 1996, she was readmitted to the clinic where her behaviour 
continued to be disturbed and aggressive and at times suicidal. She absconded four 
times within a month and was then found by the police at a hostel for homeless 
persons. Her condition was described by the clinic's medical director as 
‘emaciated, cold and at risk of collapse if not fed’, and eventually her parents 
returned her to the clinic. At that stage, her weight had been at a dangerously low 
level for the past two weeks and there was considerable concern for her health as 
she had been known to suddenly stop eating and drinking, putting herself at risk of 
collapse and death within a week. 

The consultant psychiatrist and medical director of the clinic sought an order for 
her detention because they believed that treatment would be successful only if 
there was a court order requiring her to be resident at the clinic and detained there 
by use of reasonable force if necessary. In early December 1996, the local authority 
as plaintiff obtained leave ex parte under section 100 of the 1989 Act to invoke the 
inherent jurisdiction. Kirkwood, J granted the application, making an interim order 
giving leave for C to be detained at or to be returned to the clinic for such treatment 
as was prescribed by the consultant, without her consent. At an infer partes hearing 
on 20 December,’ Wall J, made an order that it was in the best interests of C, 
whether or not she consented, that she should undergo such treatment as may be 
considered necessary in the opinion of the doctors responsible for her; that 
reasonable force could be used to transfer her to hospital in the course of treatment 
but that care should be taken to ensure that C suffered the least distress and 
retained the greatest dignity. The order was extended without active opposition 
from C when judgment was reserved on 20 February 1997. C stated that she was 
content to stay in the clinic voluntarily and receive treatment? but disputed the need 
for an order. In the following March, the case came before Wall J in chambers. 


Se —————— M————— P — 

6 The four reasons given by the local authority’s counsel for non-institution of care proceedings, which 
Wall J accepted in Re C were: (1) the local authority had endeavoured to work with the family despite 
its dysfunctional nature and had not wanted to exacerbate the situation by taking care proceedings, (2) 
the parents had stated a wish to help C recover her health, and appeared to co-operate and generally 
supported C’s placements for treatment, (3) accordingly, a measure of trust had been 
between the family and the local authority which the latter regarded as important where the child is 
almost an adult and Hkely to return to the family home on reaching her majonty, (4) the local authority 
had been mindful of the need to provide an appropriate chmate for the therapeutic work which was 
crucial for the family and which would have been undermined if proceedings had been taken (see n 2 


went to a stranger’s house near the clinic (see n 2 above, 186). Another relevant factor which the court 
must have borne m mind was C’s patent inability to follow a refeeding regime for any length of time as 
well as her suicidal statements and behaviour 
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The decision 


Wall J ruled that the order made ex parte under section 100 of the 1989 Act should 
be continued and held that the court, exercising its inherent powers under the 
parens patriae jurisdiction, had the power to direct that C remain as a patient at the 
clinic until discharged by her consultant or further order of the court. That power 
included the authorisation of her detention in the clinic for the purposes of 
treatment and the power to authorise the use of reasonable force if necessary for 
that purpose. 

Five particular aspects of Wall J's ruling need to be highlighted. These concern: 
whether C had the capacity to consent; the significance of Re W(A Minor) (Medical 
Treatment);!° whether detention was in C's best interests; how far reasonable force 
could be used; and whether the inherent jurisdiction of the court was ousted by 
section 25 of the 1989 Act. 


C's capacity to consent to treatment 


In deciding whether C, as a minor who came within section 8 of the Family Law 
Reform Act 1969 had the capacity to consent, the court applied the test laid down 
by Thorpe J in Re C (Refusal of Medical Treatment)!! which has three stages: (i) 
comprehending and retaining the information relevant to her decision; (ii) 
believing it; and (iii) weighing it in the balance to arrive at a choice.!? Psychiatric 
evidence was crucial and the court received up-to-date reports from Dr W, the 
psychiatrist at the clinic and another psychiatrist who had been instructed by C 
herself. Both agreed that C failed the third of these tests, with Dr W declaring: ‘It is 
my belief that C is unable to exercise a fully rational capacity to consent to or 
refuse treatment, as she is unable to access information [about the necessary 
amount of food to maintain weight] when to do so does not suit her immediate 
aim'.? As he pointed out, her inability to evaluate this information was 
demonstrated by her immediate and severe loss of weight following her discharge 
from the clinic. C therefore did not have the capacity to give a valid consent to or 
refusal of treatment as she, in common with many sufferers of eating disorders, 
was unable to weigh information concerning her treatment in order to make a 
balanced choice. 

The court therefore had no difficulty in accepting the psychiatric opinion that C 
was unable to weigh treatment information and to balance risks and needs, and 
accordingly, could not give a valid consent to or refusal of treatment. However, C 
continued to refuse to be placed under an order authorising her detention at the 
clinic, although she expressed willingness to remain at the clinic to receive 
treatment voluntarily. 


10 [1992] 4 All ER 627. 

11 Re C (Adult: d This, of course, is not a case which has 
any connection with teenagers of e DN ee MAD) eee ee 
poi bien e cia GEN patient choice or the criteria for competence to make an 
autonomous decision. 

12 ibid 33; for a discussion of Re C, see E. Roberts ‘Re C and the Boundaries of Autonomy’ (1994) 10 
Professional Negligence 98; Re C has now been approved by the Court of Appeal in Re MB (Medical 
Treatment) [1997] 2 FLR 426. 

13 Cited by Wall J, n 2 above, 196. 
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The significance of Re W 


In response to C's refusal, Wall J relied on the leading Court of Appeal decision of 
Re W (A Minor) (Medical Treatment)!^ that the court had the power under its 
inherent jurisdiction, to authorise medical treatment against the wishes of a 16- 
year-old patient.!? He therefore ordered C to be detained to receive the treatment 
she required ‘whether or not she consents’ to the detention or treatment. Re W had 
also involved a girl who was suffering from anorexia nervosa but she was in the 
care of the local authority which wanted to transfer her to a unit specialising in 
treating eating disorders. W did not consent to this and the local authority 
accordingly sought leave to invoke the inherent jurisdiction. W maintained that 
section 8 of the Family Law Reform Act 1969 conferred on her the same right as 
an adult to refuse medical treatment, with the consequence that the court could not 
override her refusal. The Court of Appeal nevertheless decided that it had 
jurisdiction to authorise medical treatment without W's consent and made the order 
sought by the local authority. As Lord Donaldson observed in that case: 


There is ample authority for the proposition that the inherent powers of the court under its 
parens patriae jurisdiction are theoretically limitless and that they certainly extend beyond 
the powers of a natural parent ... There can therefore be no doubt that it has power to 
override the refusal of a minor, whether over the age of 16 or under that age but 'Gillick- 
competent'. It does not do so by ordering the doctors to treat that which, even if within the 
court's powers, would be an abuse of them or by ordering the minor to accept treatment, but 
by authorising the doctors to treat the minor in accordance with their clinical judgment, 
subject to any restrictions which the court may impose.!® 


Was detention in C's best interests? 


In Wall, J's opinion, C's physical presence in the clinic was an essential 
component of the treatment which it was in her best interests to receive, and that 
without being there, she would simply not receive that treatment. C's history of 
absconding indicated that if she were free to leave the clinic, she would neither eat 
nor attend psycbotherapy. Thus, her detention was not being used solely for the 
purpose of deprivation of her liberty. In exercising this aspect of its inherent 
jurisdiction, namely detaining a child for medical treatment, the court stressed that 
section 1 of the 1989 Act applied and the welfare of the child was paramount. 
Wall, J had ‘no doubt at all’ that it was in C's best interests to be treated in the 
clinic and that the regime of treatment was appropriate to her needs. Since he 
regarded detention as an essential component of the treatment, the order sought by 
the local authority was undoubtedly in C's best interests. 


The use of reasonable force as a necessary incident of treatment 


Wall, J then addressed the question of whether 'reasonable force' as a necessary 
incident of medical treatment, could be used under the common law, as opposed to 
under the Mental Health Act 1983, to enforce C's continued detention at the clinic. 
He had left open this issue in his previous decision of Tameside and Glossop Acute 
Services Trust v CH? but such a power had since been confirmed in two cases 


14 [1992] 4 All ER 627; see n 3 (above). 
15 n 2 above, 188. 

16 [1993] 4 All ER at 637. 

17 [1996] 1 FLR 762. 
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decided by Johnson J:!8 Norfolk and Norwich Healthcare (NHS) Trust v W19 and 
Rochdale Healthcare (NHS) Trust v C. Accordingly, in Re C, Wall J authorised 
the staff of the clinic ‘to detain at or return [C] to the clinic and to use reasonable 
force (if necessary) in so detaining or returning her'.?! However, he made it plain 
that despite having the power to order reasonable force to be used on C's person to 
feed her, he would not make such an order 'since the forcible administration of 
treatment is antipathetic to the ethos of the clinic’? and no order in these terms was 
being sought by the clinic doctor. 


Is the court's inherent jurisdiction ousted by section 25 of the 
Children Act? 


Section 25 of the 1989 Act regulates the placement and retention of minors in secure 
accommodation. It imposes a mandatory duty on the court to determine if the 
criteria under section 257^ are met and if so, the court is obliged to make an order. 
The child must be represented in court unless she refused or failed to exercise her 
right to apply for legal aid. For C to be detained in the clinic, an application under 
section 25 of the 1989 Act would need to be made pursuant to the relevant 
Regulations. The effect of regulations 2 and 7 of the Children (Secure 
Accommodation) Regulations 1991 (the 1991 Regulations) is that if the clinic was 
considered 'secure accommodation' and C fell within the category of persons set out 
in either limb of regulation 2 of the 1991 Regulations, the inherent jurisdiction of the 
court would be ousted. Here, C had never been looked after by a local authority, or 
provided with accommodation under section 22(1) of the Children Act 1989 and the 
court accepted that there were good reasons for her not to be taken into care. Wall J 
did not agree that the words ‘provided for the purpose of restricting liberty’ meant 
designed for, or having as its primary purpose' the restriction of liberty. The 
premise on which section 25 operates is that the child has a history of absconding 
and is likely to abscond from any other description of accommodation. Hence, what 
is ‘secure accommodation’ is a question of fact in every case. 

The court’s powers under the inherent jurisdiction were held not to have been 
ousted by the statutory scheme in section 25 of the 1989 Act and the 1991 
Regulations because the primary purpose of the clinic was to achieve treatment and 
the restriction of liberty was only incidental to that end. Therefore the clinic did not 
constitute ‘secure accommodation’ within the meaning of the Act and the 
18 The line of authority in these two cases has now been approved by the Court of Appeal in Re MB 

(Medical Treatment) (above) 

19 [1996] 2 FLR 613. 

20 [1997] 1 FCR 274. 

21 n 2 above, 200. 

22 ibid 189. 

23 Defined in s 25 of the 1989 Act as 'accommodation provided for the purpose of restricting liberty', a 


defimtion which is repeated in reg 2(1) of the Children (Secure Accommodation) Regulations 1991. 
24 The relevant portion of s 25 reads as follows. 


Use of accommodation for restricting liberty 
(1) Subject to the following provisions of this section, a child who 1s being looked after by a local 
Autbonty may not be placed, and, 1f placed, may not be kept, in accommodation provided for 
the purpose of restricting liberty (‘secure accommodation’) unless it appears 
(a) that 
(i) he has a history of absconding and is likely to abscond from any other descnption of 
accommodation; and 


(i) 1f he absconds, he is likely to suffer significant harm, 
(b) that 1f he us kept in any other description of accommodation he is likely to injure himself 
or other persons. 
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regulation.?5 Accordingly, this was a proper case for the exercise of the inherent 
jurisdiction. 


Safeguards to protect the patient's interests 


Wall J conceded that tbe detention of C against her will for the purpose of 
receiving medical treatment was 'Draconian'. Consequently, in invoking the 
court's inherent jurisdiction, several safeguards should be observed and incor- 
porated into the order to protect C's interests, due regard being paid to the scheme 
enacted by the Children Act 1989 under section 25 and attendant regulations. 
These safeguards were: 


(i) The inherent jurisdiction should be exercised only within the parameters of the 
threshold criterion for detention under section 25 — ‘significant harm’ — and 
only if the child had a history of absconding, as C did in this case, would the 
threshold criterion be satisfied thus establishing that if the child did abscond, 
she was likely to suffer significant harm. 

(ii) The maximum period for which detention could be authorised for a child in 
these circumstances was initially three months (see regulation 11 of the 
Children (Secure Accommodation) Regulations 1991) although regulation 12 
permitted further extensions. 

(iii) The court may not make an order the effect of which is to place the child in 
secure accommodation unless the child has been made party to the summons: 
see Family Proceedings Rules 1991 rule 5. 

(iv) The child's parents should be involved in the decision-making process and 
must be given a fair hearing by the court. 

(v) On the contents of the order, the court suggested: (a) it must be based upon and 
justified by convincing evidence from appropriate experts that the treatment 
regime proposed accords with medical opinion and is therapeutically 
necessary; (b) it should direct or authorise the minimum degree of force or 
restraint and the minimum period of detention, consistent with the welfare 
principle. 

(vi) The order should also specify (a) the place where the cbild is to be detained; 
(b) the maximum period for which detention is authorised and, if thought 
appropriate, a date on which the matter is to be reviewed by the court, and (c) a 
place whose location imposes the minimum impediments on easy and regular 
access between parents and child. (d) The order should give express 
permission to any party (including the child) to apply to the court for further 
directions at the shortest reasonable notice; and (e) if authorising the detention 
of the child it should, so far as practicable, contain supplementary directions 
designed to facilitate easy and regular access between parents and child and 
provide the same safeguards for the child and the parents as they would have if 
the child were detained in accordance with some analogous statutory regime, 
such as the Mental Health Act 1983. 


Over and above these safeguards, Wall J declared that C's best safeguard was legal 

representation and access to the court through her lawyers. 

ee eee e m 

25 Wall J considered three cases on ‘secure accommodation’ in reaching this conclusion, namely R v 
Northampton, ex parte London Borough of Hammersmith and Fulham [1995] FLR 193; South 


Glamorgan CC v W and B [1993] 1 FLR 574 and A Metropolitan Borough Council v DB [1997] 1 FLR 
767. 
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Should alternative statutory measures have been used? 


In response to the argument that any alternative statutory routes should be used 
instead of the inherent jurisdiction, Wall J cited Nottingham County Council v P% 
which ruled that courts have no power to compel a local authority to take care 
proceedings under Part IV of the 1989 Act nor any power under the Mental Health 
Act 1983 to require C to be admitted as a patient. Wall J also believed that the local 
authority had acted responsibly in not taking care proceedings against C.27 Thus, 
although alternative avenues should be considered, particularly when leave to 
invoke section 100 of the Children Act was being sought, a refusal to invoke the 
inherent jurisdiction on the basis that an alternative remedy was available, could 
lead to the child in question 'falling between several statutory stools'?8 and not 
receiving the necessary treatment. A primary purpose of the inherent jurisdiction 
was to fill lacunae in statutory schemes: if the court was satisfied that in the 
particular case no statutory scheme was available, it should not hesitate to use its 
powers under the inherent jurisdiction, which were ‘theoretically limitless' 29 


Comment 


Two particular issues invite discussion. First, the relationship between the two 
alternative jurisdictions, that is, between the court's inherent jurisdiction and the 
statutory jurisdiction; and second, the legitimacy of overriding the choice of the 
teenage child. 

Dealing with the first issue, since Re C draws a distinction between detention per 
se and detention which is merely part of a treatment programme, the inherent 
jurisdiction can be used to detain children in a variety of contexts, being an 
‘unfettered exercise of power’. This gives more incentive to the courts to invoke 
the inherent jurisdiction rather than use section 25 of the 1989 Act or the Mental 
Health Act 1983. The Mental Health Act is often regarded as stigmatising and 
therefore remains unpopular as a means of treating children. The ethos and 
operation of section 25 sits somewhat incongruously within the Children Act. Its 
rationale is arguably at odds with the rest of the Act since it is aimed at a child who 
is the source of controversy as a perceived 'delinquent' and has exhibited behaviour 
which threatens herself and others, whereas the rest of the 1989 Act predominantly 
deals with a child who is a victim?! whose welfare is always paramount and who 
would, at least in theory, welcome the court's intervention and assistance.?? In both 


Y 
26 [1994] Fam 18, [1993] 2 FLR 134. 


27 Sec the reasons for non-institution of care proceedings in n 6 (above). 

28 n 2 above, 198 

29 However, there are recognised limitations to the courts’ powers, where because of the child's status or 
the subject matter of the dispute, jurisdiction in relation to the issue is limited by Parliament to some 
other court or body: see eg Re Mohamed Arif (An Infant); Re Nirbal Singh (An Infant) [1968] Ch 643, 
A v Liverpool CC [1982] AC 363. 

30 per Wall J, n 2 above, 189. 

31 eg under s 17(10), defining children ‘in need’; ss 20; 22(1). local authorities’ duties towards children 
accommodated by them; and the central concept of intervention where significant harm is, has or might 
be suffered by children which applies throughout the Act: see especially s 31(2) of the 1989 Act. 

32 Academic criticism has been levelled at this section not least because of its potential for abuse and 
inadequate review of detention once an order has been made: see J. Butler and S. Hardy ‘Secure 
Accommodation and Welfare’ [1997] Fam Law 425 and see also C. Smith and P. Gardner ‘Secure 
Accommodation under the Children Act 1989: Legislative Confusion and Social Ambivalence’ (1996) 
18 JSWFL 173; P Bates ‘Secure Accommodation Orders — in Whose Interests?" [1995] CFLQ 70. 
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cases, of course, the child is in danger of suffering significant harm unless the court 
intervenes but the child's welfare is merely one of the relevant criteria under section 
25(3) which the court is required to consider before making an order under section 
25 33 

On the second issue, English courts have now consistently justified the 
enforcement of medical treatment on non-consenting teenagers by arguing that the 
children concerned were not competent to make their decisions in a rational way. 
This line of authority has been criticised?* since it runs counter to the Gillick?? 
principle which has been widely regarded as establishing that a child who has 
reached a sufficient level of intelligence and understanding, sbould be given the 
right to decide whether to have any proposed medical treatment.? The difficulty 
which arises from the Court of Appeal's controversial ruling in Re W is that, 
despite the Gillick principle, no minor of whatever age has the right to refuse 
treatment; her consent may be overridden by someone with parental responsibility 
for the minor or by the courts. There has been considerable academic criticism?’ of 
Re W and the statement made by Lord Donaldson, MR in the Court of Appeal that 
‘There can ... be no doubt that [the court] has power to override the refusal of a 
minor, whether over the age of 16 years or under that age but Gillick competent’ .38 

In analysing Re W in 1993, Lowe and Juss?? emphasised its pragmatic aspects, 
noting that it provided clear authority for limiting the so-called Gillick principle to 
its own facts. They also noted that Re W established that the inherent jurisdiction is 
the genus and wardship is a species of it, having a ‘status within that particular 
jurisdiction’ so that, from the point of view of powers, they are one and the same 
thing. Thus, the minor need not be made a ward of court for the High Court’s 
extensive parens patriae jurisdiction to be exercised and the court can intervene in 
a wide variety of cases under its protective jurisdiction. Lowe and Juss supported 
Re W primarily because they believed that on its facts, the court rightly overrode 
the child’s competently held views, as it was acting in the child’s best interests. 
Essentially, they agreed that the court was justified in not allowing a child to have 
the right to refuse treatment if that child would suffer irreparable harm or death as a 
result. The present writer has sympathy for this view as applied to the present case 
of Re C, but would also stress that as Lord Donaldson accepted in Re W, the child’s 
refusal has to remain ‘an important consideration in making clinical judgments and 
for parents and the court in deciding whether themselves to give consent.' 49 


E eo 

33 The Court of Appeal decided in Re M (Secure Accommodation Order) [1995] 1 FLR 418 that neither s 
1(1) of the 1989 Act, which establishes the paramountcy of the child's welfare nor s 1(3) which 
contains the welfare checklist, applies to proceedings under s 25. 

34 See academic commentanes cited in n 4 (above). 

35 See Gillick v West Norfolk and Wisbech Area Health Authority and another [1985] 3 All ER 402 

36 The original facts of the Gillick case centred on the rights of a child below the age of 16, since this was 
the age of Mrs Gillick's children at the time and before Re W, it was thought that since 16 1s the age at 
which consent to medical treatment may be given (under s 8 of the Law Reform Act 1969) a teenager 
would have complete autonomy at 16. However, the Gullick pnnciple has since been given a much 
broader interpretation by the courts so that the chronological age of the child has become irrelevant to 
its capacity or competence to consent, provided, of course, it is under 18 (see quotation from Re W, 
cited in text). 

37 See eg M.D.A Freeman ‘Removing Rights from Adolescents’ (1993) 17 Adoption & Fostering 14; D. 
Dickenson ‘Children’s Informed Consent to Treatment. 1s the Law an Ass?’ (1994) 20 J Med.Ethics 
205; J. Masson ‘Re W: Appealing from the Golden Cage’ (1993) J Child Law 37 

38 [1992] 4 All ER 627, 637. 

39 See N. Lowe and S. Juss ‘Medical Treatment — Pragmatism and the Search for Principle’ (1993) MLR 
865, calling Re W a ‘pragmatic remedies approach well-suited to the common law tradition [taking] a 
case-by-case approach to individual problems without showing an exceasive desire to formulate legal 
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40 See [1992] 4 All ER 627, 639-640. 
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It has been argued*! that all an anorexic girl wants is to be given a degree of self- 
determination and control over her own life. Indeed, adolescents afflicted with 
anorexia are said to be united by ‘the urgent need to be in control of their own lives 
and [to] have a sense of identity’4? even though they may have different 
motivations. Freeman has argued that Lord Donaldson might have demonstrated 
some understanding of adolescence but insufficient understanding of anorexics and 
in Re W, for example, the adolescent's ability to make her own decisions was 
removed, so that although her life may have been saved, this was ‘at the price of 
further undermining her identity and integrity’.43 He also argues that decisions 
such as Re W would create more anorexics and more disturbed adolescents.44 With 
respect, this does seem to overstate the case for adolescent autonomy and 
overlooks the life-saving motives for acting in the child's long-term best interests. 
Moreover, the courts have placed considerable importance on whether a child or 
adolescent's refusal of treatment is life-threatening and they have been dealing 
with cases such as a psychotic child with a history of behaving in a bizarre or 
abnormal manner,* or an anorexic whose refusal to feed herself over a period of 
time was in danger of causing herself severe organ damage and even death; this led 
to the view that the child in question was no longer able to make rational choices, 
was not 'Gillick competent' and as such, it would not have been in her best 
interests to abide by her wishes. Thus, when dealing with certain psychotic or 
disturbed adolescents who exhibit suicidal tendencies, the courts tend to take the 
view that the state of mind of such parties renders them unable rationally to decide 
on what medical treatment might be in their best interests and they are therefore 
legally incompetent.‘6 


Conclusions 


Re C continues the paternalistic line of authority of cases such as Re W, and 
negates adolescent autonomy in anorexia cases, but it also enunciates safeguards to 
protect the child’s interests and provides detailed guidance on the relationship 
between the court’s inherent jurisdiction and section 25 of the Children Act. 
Children are often simply unable to make important decisions for themselves’? and 
C was adjudged to be irrational because of her erratic, unstable behaviour and 
suicidal tendencies. On balance, it is submitted that Re C was defensible, although 


41 See J. Bridgeman ‘Old Enough to Know Best?’ [1993] Legal Studies 69, 79. 

42 H. Bruch Eating Disorders (London. Routledge Kegan Paul, 1974) 88. 

43 n 37 above, 19. 

44 ibid. 

45 Such as eg running amok, being prone to attacks of mental disorder oc violent mood swings as in Re R 
(A Minor) [1991] 4 All ER 177 or living as a recluse, barricading oneself in a darkened room, staying 
awake until the early hours of the morning playing loud pop music and threatening to harm oneself or 
to commit suicide to obtain compliance with ber wishes from ber family as in South Glamorgan CC v 
W and B [1993] 1 FLR 574. 

46 ie under ‘Gillick competence’ or the Re C three-part critena: see Re C (Adult: Refusal of Treatment) 
[1993] 1 FLR 31; [1994] 1 WLR 290 which have now been applied to children although originally 
formulated in relation to an adult's competence. 

47 Several writers have commented on autonomy; eg John Harris has argued that fully autonomous 
choice is largely an ideal: see J. Harris The Value of Life (London: Routledge, 1985) 195—205; John 
Eckelaar has suggested that a teenager will often not have crystallised his more permanent goals in 
life: see J. Eekelamr "The Interests of the Child and the Child's Wishes: The Role of Self- 
Determinism’ in P. Alston (ed) The Best Interests of the Child (Oxford: Clarendon Press, 1992) 42— 
61. 
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still problematic in its interpretation,*® and judicial paternalism was probably 
justifiable in this case, especially if C's life was subsequently saved. Indeed, if the 
inherent jurisdiction could never be used in this way, doctors would have no 
power, outside the Mental Health Act, to treat or detain psychiatric or psychotic 
patients who were seriously ill and whose behaviour posed a danger to their health 
and to others. Re C's safeguards now provide a framework for protection but, 
since every case is different, both the medical profession and the courts have 
continually to reappraise a teenager's best interests on a case-to-case basis. Those 
safeguards might not always ensure that future decisions on these difficult cases 
will necessarily eliminate unnecessary detention or force-feeding. Although it 
clarifies many aspects of the law, Re C reinforces the message that an anorexic 
adolescent's autonomy ends where her refusal of medical treatment begins to 
endanger her life — that, in some cases, respecting adolescent autonomy may be 


simply too high a price to pay. 


Infants, Lunatics and Married Women: Equitable 
Protection in Garcia v National Australia Bank 


Elizabeth Stone* 


The status of the High Court of Australia's decision in Yerkey v Jones! has long 
been in doubt. For many years, the decision has been thought to grant special 
protection in equity to women who guaranteed their husbands' debts, preventing 
the lender from recovering under the guarantee if the husband had procured her 
consent but the wife did not understand the effect of the guarantee. Yerkey v Jones 
was rejected by the House of Lords in 1993 in Barclays Bank plc v O'Brien; 
which established a broader and, in some respects, quite different doctrine. Several 
decisions in the New South Wales Court of Appeal subsequently held that Yerkey v 
Jones was no longer good law. Nevertheless, contrary to the expectations of many, 
the High Court of Australia recently upheld the principle in Garcia v National 
Australia Bank Ltd’ 

The facts in Garcia were fairly typical: Mrs Garcia guaranteed the debts of her 
husband's business, and the guarantee was secured by a mortgage over the 


I 

48 Since the scope of the common law powers are not automatically subject to external review, and 
problems of interpretation would still have to be resolved, for example on what constitutes ‘secure 
accommodation’ in a given situation. 

49 Yet one might argue that the Mental Health Act should be used, precisely because of its specific 
statutory For other commentators expressing this view, see J. Masson n 37 above, 39 in 
relation to Re W; and A. Dowme ‘A Metropolitan Borough Council v DB and Re C (Detention. 
Medical Treatment): Extra-statutory Confinement-Detennon and Treatment under the Inherent 

Jurisdiction’ (1998) 10 CFLQ 101, 105—106 in relation to Re C and DB. 


* Univerzity College, Oxford. 
1 (1939) 63 CLR 649. 
2 [1994] 1 AC 180 
3 (1998) 155 ALR 614. 
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matrimonial home. Upon default by the husband's business, the bank sought to 
enforce the security. There were, however, some unusual features which, if 
anything, would have weakened the wife's case. First, Mrs Garcia was a 
physiotherapist who had set up and operated her own business for some years. She 
understood the nature of the guarantee and the amount she was securing; and she 
was listed as director and shareholder of the company through which her husband 
conducted his business. She did not, however, understand that the guarantee was 
secured by a mortgage over the matrimonial home. (The mortgage, containing an 
all moneys clause, had been executed in 1979, so it is perhaps not surprising that 
even a well-educated, professional woman with some business experience might 
not have realised some eight years later that by signing the guarantee she was 
putting her home at risk.) In addition, Mrs Garcia had been misled by her husband 
into thinking that the business risks he was taking were very low. The trial judge 
also found that she had no actual control or influence over the business, despite her 
nominal shareholding and directorship. He rejected Mrs Garcia's claims based on 
undue influence, unconscionability under Commercial Bank of Australia Ltd v 
Amadio,* and the Contracts Review Act 1980 (NSW), but upheld her defence 
based on Yerkey v Jones. 

In a series of cases the New South Wales Court of Appeal had previously 
doubted and then rejected the authority of Yerkey v Jones? so it was no surprise 
that it overturned the trial judge's decision on appeal. The Court justified its 
rejection of a High Court decision by denying the status of Yerkey v Jones as 
binding authority, despite its long acceptance as good law. It did so by finding that 
the particular reasoning establishing special protection for married women was 
only found in the judgment of Dixon J, and 'at best what is said to be the principle 
in Ferkey v Jones is a principle to which one judge only adhered’.” This was only 
repeating what the Court (differently constituted) had said in several previous 
cases;® and on each occasion the Court, since it did not consider itself bound by 
authority, had gone on to reject the principle in Yerkey v Jones on the merits. The 
Court saw no reason in Garcia to differ from its previous conclusions. 

The majority of the High Court (Gaudron, McHugh, Gummow and Hayne JJ) 
rejected this view of the authority of Yerkey v Jones, but it would not have been 
very surprising if Dixon J's judgment had indeed been given undue weight. The 
judgments of Dixon J were held in such high regard that they were often regarded 
as expressing the ratio, even when his views did not in fact command a majority.? 

The majority declined to decide the case merely on the grounds of stare decisis, 
however, and went on to examine the merits of the principle in Yerkey v Jones.'° 
Perhaps the most interesting feature of their judgment was the restatement of the 
terms of the debate. Previously, discussion of Yerkey v Jones has focused on the 
presumptions it was said to make about the status and abilities of married women. 
By providing special protection for married women, the courts were said to be 
adopting sexist and anachronistic views as to their capacity to manage their own 


——————M————————————————————— ML 


4 (1983) 151 CLR 447. 

5 Warburton v Whiteley (1989) NSW ConvR 55—453; Alans v National Australia Bank (1994) 34 
NSWLR 155; Teachers Health Investments Pty Ltd v Wynne (1996) NSW ConvR 55—785. 

6 National Australia Bank Ltd v Garcia (1995) 39 NSWLR 577 

7 ibid at 598, per Sheller JA. 

8 Akins v National Australia Bank and Teachers Health Investments Pty Ltd v Wynne n 5 above. 

9 cf the history of Clements v Ellis (1934) 51 CLR 217; 23 ALR 62. 

10 Callinan J did, however, decide the case solely on the basis that Yerkey v Jones was still good 
authority. 
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affairs. Yet a closer examination of Dixon J's (admittedly complex) judgment 
shows a different focus: it is primarily concerned with the potential for abuse of 
trust within the marriage relationship. His Honour stated: 
[T]he basal reason for binding the creditor with equities arising from the conduct of the 
husband is that in substance ... the wife is a volunteer conferring an important advantage 
upon her husband who in virtue of his position has an opportunity of abusing the confidence 
she may be expected to place in him... Misrepresentation as well as undue influence is a 
means of abusing the confidence that may be expected to arise out of the relation. ! 


In Garcia, the majority of the High Court of Australia redirected attention towards 
this feature: 
[T]he rationale of Yerkey v Jones is not to be found in notions based on the subservience or 
inferior economic position of women. Nor is it based on their vulnerability to exploitation 
because of their emotional involvement. ... [I]t is based on trust and confidence, in the 
ordinary sense of those words, between marriage partners. !? 


Because of this relationsbip, it is not unusual that, *with not the slightest hint of 
bad faith, the explanation of a particular transaction given by one to the other will 
be imperfect and incomplete, if not simply wrong’.!? So any lender ‘is to be taken 
to have understood that, as a wife, the surety may repose trust and confidence in 
her husband in matters of business and therefore to have understood that the 
husband may not fully and accurately explain the purport and effect of the 
transaction to his wife'.1* Unless the lender takes steps to explain the transaction to 
the wife (or ensure that someone else has done so) it will be unconscionable for it 
to enforce the security if in fact the wife did not understand it. This view of the 
case does, in fact, differ slightly from that of Dixon J in Yerkey v Jones, who was 
prepared to class a mere failure by the husband to explain, without more, as an 
‘tmpropriety’.15 Nevertheless, the findings are in substance the same. 

Such an analysis reveals that most criticism of Yerkey v Jones (or at least the 
most fierce) is misdirected. The presumption is one of trust between spouses — 
surely unobjectionable — rather than of wives' collective incompetence. 

Yet, in a passionate dissenting judgment, Kirby J levelled precisely these 
criticisms at it, which left his argument only tangentially related to the issue in 
hand. Clearly, a presumption of uxorial disability (which historically resulted in 
‘infants, lunatics and married women’ being labelled as merely different forms of 
legal disability) is highly offensive. But it is not to the point. His Honour also 
pointed out another common criticism, namely that wives are not the only people 
who may stand in need of protection, and it would be discriminatory to promote a 
principle which applied to only one class of those in need.!6 This of course assumes 
that Yerkey v Jones is so limited.” The majority made clear, however, that they 
were prepared to extend such protection, if the need is properly established, to 
other relationships, such as de facto relationships, or even homosexual 
relationships. In an appropriate case it may also extend to the husband who acts 
as surety for the wife.!8 





11 (1939) 63 CLR 649 at 684—5, emphasis added. 

12 n 3 above, 619, per Gaudron, McHugh, Gummow and Hayne JJ. 

13 ibid at 620. 

14 ibid at 623 

15 (1939) 63 CLR 649 at 685. 

16 ibid at 633-4. 

17 A view shared by the New South Wales Court of Appeal in Marzouk v Westpac Banking Corporation, 
unreported, Clarke, Meagher and Sheller JJA, 14 October 1992 (CA 40677/90). 

18 n 3 above, 620. 
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Another argument, accepted by lower courts in several cases,!9 was that Yerkey v 
Jones had been subsumed by the principles in Commercial Bank of Australia Ltd v 
Amadio. The High Court unanimously found that Amadio was not so intended.” In 
any case, Amadio is not appropriate to deal with the issues in Yerkey v Jones 
because it is concerned with the knowing exploitation of the guarantor's disability. 
It can therefore only subsume Yerkey if being a married woman is characterised as 
a disability. Ironically, however, some of the fiercest critics of Yerkey v Jones have 
indeed concluded that Amadio covers the field, thereby adopting (at least as a 
matter of logic) the very characterisation which they find so repugnant. 

The difference between Amadio and Yerkey is this. Under Amadio, it is uncon- 
scionable for the lender to enforce a security obtained from a guarantor who was 
operating under a disability of which the lender had notice. Under Yerkey, the 
unconscionability arises from the fact that the lender was aware of circumstances which 
indicated a clear possibility that the guarantor failed to understand the transaction (viz 
the lender knew there was a relationship of trust and confidence between guarantor and 
borrower) and nevertheless failed to take steps to explain the transaction. 

Of course, those who are determined to dislike the decision may elide the two into 
a statement that Yerkey applies where a lender has notice of a particular disability, 
viz being a married woman. But such a proposition is simply not accurate. If one 
must synthesise the two, the relevant disability is being in a relationship of trust and 
confidence (of which married women are simply one concrete example). This 
certainly stretches the ordinary meaning of ‘disability’. (Perhaps ‘vulnerability’ 
would be a less offensive possibility.) On the current expression of each proposition, 
however, Amadio and Yerkey are different principles, although their application may 
well overlap in many cases. It would be better, indeed, not to synthesise these two 
doctrines. Amadio is explicitly concerned with exploitation of weakness. Garcia, on 
the other hand, regards a willingness to commit oneself on the advice of one’s 
spouse as a normal incident of marriage, and does not demand any misrepresentation 
or deliberate abuse of trust as a prerequisite for protection. 

Finally, how does all this relate to the House of Lords’ analysis in O’Brien? It 
must be said that O’Brien has not been favourably received in Australia. The New 
South Wales Court of Appeal in Garcia expressed doubt?! about Lord Browne- 
Wilkinson’s analysis of Turnbull & Co v Duval, which concluded that the 
authority of Duval was shaky, thus opening the way to the new doctrine of 
‘constructive notice’ in O’Brien. 

Constructive notice has, of course, a long and distinguished history in equity 
where it has been used for centuries to resolve conflicts between competing 
proprietary interests. This is not the same doctrine, however, as that which was 
invoked by the House of Lords in O'Brien. The latter was a form of notice used in 
an entirely new way: to determine the validity and enforceability of a particular 
contract. It 1s to be regretted that the House of Lords did not make this clear in its 
judgment, but rather created the impression that it was applying an existing body of 
law. The difference in doctrine was subsequently unravelled by commentators,?? 


A ———————— 

19 Alans v National Australia Bank (1994) n 5 above; Teachers Health Investments Pty Ltd v Wynne n 5 
above, Gregg v Tasmanian Trustees (1997) 73 FCR 91. 

20 n 3 above, 622-3, per Gaudron, McHugh, Gummow and Hayne JJ; at 640, per Kirby J; at 647, per 
Callinan J 


21 (1996) 39 NSWLR 577 at 594—597. 

22 [1902] AC 429. 

23 See, for example, M. Dixon and C. Harpum, ‘Fraud, Undue Influence and Mortgages of Registered 
Land' [1994] Conv 421. 
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but as Janet O'Sullivan has commented, ‘[a] jurisdiction that borrows terminology 
from a context in which its technical meaning is extremely well established, 
applies it in a different context and then attempts to stretch the factual 
characteristics of the new context to fit the label's traditional technical meaning, 
is bound to cause confusion'.4 Sir Anthony Mason has also questioned the 
appropriateness of using constructive notice to determine whether a particular 
transaction is impeached for similar reasons.” In contrast to this antipodean 
caution, English lawyers have, by and large, greeted O’Brien with enthusiasm.” 
Few, however, have noted that O'Brien has created a new doctrine by analogy 
from a different body of law, or attempted to draw out where the analogy may 
break down.? This is probably due to the House of Lords’ own failure to 
acknowledge the difference or discuss its consequences. 

All of this is not to say that a notice doctrine along O’Brien lines is a bad 
solution. Indeed Kirby J, in his dissenting judgment in Garcia urged the adoption 
of O'Brien with the slight modification that a creditor will be put on notice where 
‘there is a relationship of emotional dependency’ on the part of the surety 
towards the debtor rather than, in the words of O'Brien, where 'there is a 
substantial risk ... that, in procuring the wife to act as surety, the husband has 
committed a legal or equitable wrong’.”? It appears that His Honour preferred this 
formulation as it addresses ‘the real causes of the vulnerability’ .?? 

Apart from the tendency of its terminology to encourage fuzzy thinking, 
O'Brien does indeed appear to be a satisfactory resolution to a difficult 
problem. It is less generous than Garcia because it requires the commission of 
some sort of wrong by the debtor towards the guarantor, whereas in Gurcia a 
simple lack of understanding on the part of the guarantor will suffice. One sees 
a possibility of convergence between the two, however, if the House of Lords 
were prepared, as Dixon J was in Yerkey v Jones, to classify the debtor's failure 
to explain as ‘improper’. 

It should be pointed out that the majority in Garcia were careful not simply to 
invoke ‘unconscionability’ as its sole source of reasoning. Whilst it clearly 
underlies the decision, the majority judgment acknowledged that 'the statement 
that enforcement of the transaction would be **unconscionable"' is to characterise 
the result rather than to identify the reasoning that leads to the application of that 
description’.3! The majority goes on to examine other categories of unconscionable 
conduct and concludes that the circumstances in Garcia were sufficiently similar to 
warrant the same classification. In other words, the High Court adopts a categorical 
approach in explaining a broader doctrine of unconscionability, thus pre-empting 
criticisms that it was merely applying idiosyncratic notions of fairness. Accord- 





24 J. O'Sullivan, ‘Undue Influence and Misrepresentation after O'Brien. Making Security Secure’ in F.D. 
Rose (ed), Restitution and Banking (Oxford: Mansfield Press, 1998) 44 

25 Anthony Mason, ‘The Impact of Equitable Doctrine on the Law of Contract’ (1998) 27 Anglo- 
American Law Review 1 at 15. The New Zealand Court of Appeal has also stated that the 
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Bank Ltd [1998] 1 NZLR 674 at 689 

26 See, for instance, M. Haley, 'Mortgagees and the O'Brien Defence: a Developing Jurisdiction?" [1998] 
Journal of Business Law 355; A Lawson, 'O'Brien and its Legacy: Principle, Equity and Certainty’ 
(1995) 54 Cambridge Law Journal 280. 

27 But cf J. Mee, ‘Undue Influence, Misrepresentation and the Doctrine of Notice’ (1995) 54 Cambridge 
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ingly, Ámadio and Garcia are simply separate, well-defined categories of 
unconscionable conduct. 

The precise ambit of Yerkey v Jones, in light of the majority's judgment, is yet to 
be determined, and if the possibilities mooted in Garcia are taken up, it will extend 
far further than Dixon J would doubtless have expected in 1939. For now, it is not 
clear that the decision in Garcia will greatly affect the conduct of banking 
business, as the lender must only explain the effect of the transaction to the wife in 
order to avoid a finding of unconscionability. Indeed, the cases of Garcia and 
O'Brien only ever arose because of the failure in each case of the bank's officer to 
implement the bank's own policy requiring an explanation of the documents. 

Given the comparative lack of development of unconscionability in English law, 
it is no surprise that the House of Lords and the High Court of Australia have taken 
different routes to virtually the same destination. The analysis of the High Court in 
Garcia is a welcome clarification of a principle of great utility, and expresses the 
nature of the equitable protection without some of the more troublesome aspects of 
the doctrine in O’Brien. 


Barclays Bank v O’Brien Revisited: What a Difference 
Five Years Can Make 


Paula Giliker* 


In Royal Bank of Scotland v Etridge (No 2),! the Court of Appeal faced once again 
the familiar Barclays Bank v O’Brien scenario. The appeals related to claims by 
wives who had acted as sureties to secure the debts of their respective spouses. The 
spouse had defaulted and the lending institution now sought to enforce the 
agreement. In each case, it was alleged the guarantee should be set aside on the 
basis that the wife had entered the agreement due to the undue influence of her 
spouse, of which the lending institution had constructive notice. In Barclays Bank 
v O’Brien,’ Lord Browne-Wilkinson had rejected arguments that this category of 
surety merited special treatment or that the husband should be deemed to act as the 
bank's agent? and had based his decision on notice. A lending institution would 
only be bound as a third party by the undue influence exercised by another if it had 
actual or constructive notice of the debtor's misconduct. Whilst actual notice 
would be rare, constructive notice would exist where the lending institution had 
been put on inquiry by the fact that the transaction was not on its face‘ to the 
financial advantage of the surety and there was a substantial risk that in procuring 
the surety's assent, the principal debtor had committed a legal or equitable wrong, 
such as undue influence or misrepresentation. This could be rebutted, however, by 
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the lending institution satisfying the court that it had taken reasonable steps to 
ensure that the surety's agreement had been properly obtained. By so doing, Lord 
Browne-Wilkinson sought to hold *the balance fairly between on the one hand the 
vulnerability of the wife who relies implicitly on her husband and, on the other 
hand, the practical problem of financial institutions asked to accept a secured or 
unsecured surety obligation from the wife for her husband's debts’. 

The Court of Appeal's response to the doctrine of constructive notice in this 
context has attracted considerable academic attention. As noted by Fehlberg in this 
journal whilst Lord Browne-Wilkinson sought to balance the interest of the surety 
against the need for small businesses to have access to the equity held in the 
matrimonial home, the 'reasonable' steps required to avoid constructive notice 
were largely left to future courts, who have interpreted the guidance in a 'creditor- 
sympathetic’ way. Decisions from Massey v Midland Bank plc! onwards have 
sought to avoid imposing too great a burden on the lending institution by reducing 
its duty to one of primarily urging the surety to take independent legal advice. Lord 
Browne-Wilkinson's vision of a private interview where the surety, in the absence 
of the debtor, would be advised by the bank of the risks undertaken? has failed to 
materialise. Morritt LJ in Banco Exterior Internacional SA v Mann? warned that 
whilst this may be a rule of best practice, it is not necessarily required at law and 
this view is supported in Etridge (No 2). As Fehlberg recognises, the courts have 
taken a market oriented approach to such transactions, seeking to limit any burden 
placed on the lending institution, despite the frequent lack of commercial and 
financial experience of such sureties. Urging the surety to take independent legal 
advice, irrespective of the quality of such advice and its actual effect on the surety, 
is therefore sufficient to avoid constructive notice. The result of such decisions is to 
place protection of the surety (and any subsequent liability) on the legal adviser. 
Lending institutions, by complying with their own Code of Practice,’ are unlikely 
to be bound by notice of the undue influence exercised on the surety by the debtor, 
as evidenced by the increasing tendency of the courts to strike out such claims. 

However, two recent decisions of the Court of Appeal suggested that the law 
might have gone too far. At tbe interlocutory stage of Royal Bank of Scotland v 
Etridge (No 1),!! the Court of Appeal held that where the independent legal advice 
had been given by a solicitor appointed by the bank to act on its behalf, it was 
arguable that the solicitor was retained as the bank's agent rendering the bank 
liable if the solicitor's advice was inadequate. This was in contrast to recent trends, 
most notably Midland Bank plc v Serter!? and Barclays Bank v Thomson, which 
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indicated that any conflict of interest was for the solicitor to resolve and that the 
agency relationship with the bank was confined to the registration of the charge. 

Credit Lyonnais Bank Nederland NV v Burch!^ went further. A junior employee 
had been induced by the undue influence of the head of a company to secure the 
company's debts by a charge on her home. She had been advised to seek 
independent legal advice and that the guarantee was unlimited in both time and 
extent, but, under pressure from her employer, had refused to take any advice. The 
Court of Appeal was outraged that a lending institution had accepted an unlimited 
guarantee from such a person in the knowledge that she had no financial interest in 
the company and that default would result in the loss of her home and personal 
bankruptcy. The arguments of market risk were rejected in view of the 
unconscionability of the transaction, such that a court of equity would in any 
event have used its inherent jurisdiction to intervene.!5 Millett LJ’s judgment 
clearly expresses the spirit of the court: ‘No court of equity could allow such a 
transaction to stand'.16 A competent solicitor should in such circumstances warn 
the surety in the strongest terms not to enter such a transaction and refuse to 
continue to represent her if she still wished to proceed. Equally, a bank should 
make sure that she had obtained legal advice, not simply urge the merits of taking 
such advice. Here, her very refusal should have raised suspicion. On the extreme 
facts of the case, the court was prepared to infer that the bank must have known 
that no competent solicitor would advise Ms Burch to enter the transaction, 
strongly suggesting a limit to the lender's ability to delegate its duty to the 
solicitor. Millett LJ warned that even where legal advice was provided, it was not a 
general panacea, but should be viewed as one of the factors going to the question of 
constructive notice. Such dicta are significant, challenging the prevailing 
assumption that the mere urging to take independent advice will resolve the 
matter in the lending institution's favour. 

Such developments are addressed in Lord Justice Stuart-Smith's judgment in 
Royal Bank of Scotland v Etridge (No 2). His Lordship considered the state of the 
law since Barclays Bank v O'Brien and gave clear guidance to all the relevant 
parties affected by the decision. As such, it provides an extremely helpful 
summation of the Court of Appeal's treatment of such claims to practitioner and 
academic alike. His Lordship's judgment is strongly in favour of the market 
oriented approach. The need for the efficient funding of small businesses and for 
the banks to have a clear procedure to deal with such common transactions was 
deemed to favour a limited duty on the bank. 

The duty is therefore once again stated to be that of urging the surety to take 
independent legal advice. Where the lending institution has instructed the 
solicitor to advise the surety, it does not appoint him or her to act as its agent 
generally. The provision of such advice remains at the discretion of the solicitor. In 
such circumstances, the lending institution is not even required to obtain 
confirmation from the solicitor that the advice has been given, although it is 
warned that without such confirmation it runs the risk that the advice has not been 
given. The nature of such risk is not specified — after all the lending institution's 
duty is one of urging the taking of such advice — but it must be taken, in the light of 
the case-law, to be in the Burch sense considered below. If the surety approaches 





14 [1997] 1 All ER 144. 

15 ibid 150, citing Fry v Lane (1888) 40 ChD 312. 
16 ibid 152. 

17 n 1 above. 

18 wid 721—722. 
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the lending institution via a solicitor, the institution is not required ordinarily to 
take any steps at all. This is not to ignore the Court of Appeal decision in Burch. 
Following Burch, the lending institution will not be able to delegate its duty to the 
solicitor where it is in possession of material information which is not available to 
the solicitor or if the transaction is one into which no competent solicitor could 
properly advise the surety to enter. Whilst having the merit of being an objective 
test, this will have limited application, excluding all cases save on the extreme 
unconscionability of Burch, where equity may intervene in any event. As such, it 
offers a minor concession to the overall generous treatment of lenders by the Court 
of Appeal, acknowledging the decision, but marginalising its effect. 

Such generosity does not, however, extend to the solicitors. Solicitors regularly 
advise on such transactions (all the more so after Barclays Bank v O'Brien).? Yet, 
Lord Justice Stuart-Smith offers little consolation for any concerns they may have 
in relation to the provision of such advice. Whilst appreciating (but not 
condemning) the unwillingness of lending institutions to adopt Lord Browne- 
Wilkinson's suggestion of a personal interview due to its potential to expose it to 
claims for misrepresentation, undue influence and negligence, no such sympathy 
is extended towards solicitors. The protection of the vulnerable spouses rests in 
their hands and the court's requirements are considerable. In giving such advice, 
the solicitor should consider whether the transaction is one the surety could 
sensibly be advised to enter if free from undue influence and whether the surety 
understands the full nature of the transaction. Stringent requirements are outlined 
for solicitors advising on unlimited guarantees,?! the only respite offered coming 
somewhat ironically from the lending institutions themselves, whose revised Code 
of Conduct now advises against accepting unlimited guarantees from private 
individuals.” It is also noteworthy that whilst Burch is marginalised in relation to 
banks, its dicta apply with full force towards solicitors. As a result, the solicitor 
may be required to refuse to act for the surety in appropriate circumstances and 
inform the other parties that as a result of the advice to the client, he or she is 
declining to act any further in the matter. Any conflict of interest is for the solicitor 
to resolve, not the bank to anticipate. Little assistance is given by tbe court's 
suggestion that whether there is a conflict between husband and wife may be 
ascertained with reference to the stability of the marriage and whether the 
indebtedness is for a business supporting the family. How is such information to be 
obtained? The court advises ‘with sensitivity',? probing the stability of the 
relationship whilst warning the wife that she may be foregoing a major asset in any 
divorce settlement, but this will be a far from easy task. What to outward 
appearances may appear the most stable of relationships may be far from the case — 
how far is a solicitor expected to probe in the limited interview time for which the 
client is prepared to pay? 

This imposes a considerable burden on the solicitors' profession, particularly in 
the light of the Court of Appeal's comments that the solicitor's duty of care may 
extend to the bank, even where there is no relationship of agency, presumably 
under the extended Hedley Byrne duty of care.7^ Future litigation is likely to 


Lee ee eee ee 

19 The Banking Code of Practice paragraph 3.14 undertakes to ‘encourage’ sureties to take independent 
legal advice. As noted in Barclays Bank v O'Brien, this has been established practice for some time. 

20 n 1 above, 720. 

21 ibid 715. 

22 At para 3.14. 

23 n 1 above, 717. 

24 ibid 722 
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target solicitors, focusing on the guidance suggested in Etridge to support such 
claims. 


Conclusion 


In view of the above, it is arguable that the concerns raised by Fehlberg have been 
partially met by imposing a duty on the solicitor to give appropriate advice to his or 
her client. The lending institutions are permitted to adopt the formal procedure 
stated in their own Code of Conduct, thereby supporting a system of virtual self- 
regulation.” Reviewing O’Brien today, the conclusion must be that the balance has 
tipped in the banks' favour. Preservation of the market value of the matrimonial 
home as security has been at the expense of protection of the surety and the 
imposition of a considerable burden on any legal adviser. Five years on, the real 
issue is no longer one of balancing the interests of the bank and surety, but the 
interests of the surety/bank and solicitor. In a competitive legal market, how much 
may realistically be expected of those giving independent legal advice? 


———————— ——— MACC TEN t RR RE 

25 Which is praised for probably going further than the requirements stated in O'Brien on the basis that 
Lord Browne-Wilkinson stated that only in exceptional cases should the bank insist on independent 
legal advice: n 1 above, 720. 
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Sex Equality as Substantive Justice 
Tamara K. Hervey* 


Sandra Fredman, Women and the Law, Oxford: Clarendon Press, 1997, xxxv 4 
429 pp, pb £17.99; Aileen McColgan, Just Wages for Women, Oxford: Clarendon 
Press, 1997 xxxvi + 448 pp, hb £50.00. 


Has the liberal notion of 'discrimination' reached the end of its useful life as the 
central legal construct in the path to equality between women and men? Legal 
feminists, both in Europe and elsewhere, have been grappling with this question for 
at least twenty years. These two books, part of the Oxford Monographs on Labour 
Law series, represent the latest British contribution to the debate. Both authors 
begin from the premise that benefits and burdens in society should be shared 
irrespective of sex or gender. The focus of both is a concern with the contribution 
of the law to achieving sex equality, while recognising that legal institutions alone 
cannot bring about the restructuring of society which is necessary for this. 
Fredman's approach is to synthesise philosophical and historical analyses, and to 
apply- these to a detailed examination of British sex equality law, both in its 
legislative form and as applied by the courts and tribunals. Beginning in the ‘pre- 
capitalist period’, chapter 1 takes the reader through ‘first wave’ or liberal 
feminism; the modifications of liberalism in the works of such authors as Ronald 
Dworkin, Rawls and Raz; democratic socialism; and the more recent forms of neo- 
liberalism and the ‘new right’. Drawing on the works of Pateman, Smart and 
McKinnon,! Fredman spells out eloquently the limitations of liberalism — i 
assumptions concerning rationality, autonomy and choice, individualism, the male 
norm and state neutrality. Once introduced, these liberal assumptions are applied in 
the analysis of the history of legal developments affecting the status of women in 
British society, which follows in chapter 2. Although some of this chapter covers 
property law and the law of marriage, the key concerns of the author — the legal 
regulation of women’s relationships with the labour market and the welfare state — 
take centre stage. That the law’s interventions in these relationships are the main 
focus of the book is underpinned by the following chapter. Again through an 
historical perspective, chapter 3 considers the current social and economic position 
of women. This investigation reveals that although the position of women has 
altered a great deal, the underlying structure of a ‘striking persistence of 
disadvantage’ has scarcely changed since the late eighteenth century. The main 
characteristics of this persistent disadvantage are low pay, job segregation, a 
marginal role in collective bargaining and reduced education and training 
Opportunities. Having drawn together the ideas introduced so far, Fredman turns 
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to her central concern, an analysis of the contribution of the law to the position of 
women in British society, in particular in the labour market. This contribution is 
inherently limited to the extent that the law subscribes to the liberal assumptions 
outlined above. 

Fredman's detailed and sophisticated legal analysis focuses on the issues at the 
heart of structural disadvantages suffered by women in the labour market: 
pregnancy and parenthood (chapter 5), the persistence of women's low pay 
(chapter 6), women's working patterns (chapter 7) and women's access to pensions 
(chapter 8). Each of these chapters draws on the critique of liberalism establisbed 
in the early part of the book. While in some cases, such as in its application of the 
concept of ‘indirect discrimination’, law at least appears to escape some of the 
assumptions of liberalism, Fredman's general view is that such ‘escape’ is at best 
only a modification of liberal notions. Discrimination law in and of itself is not 
equipped to deal with the structural disadvantages that continue to beset women in 
the Jabour market. There follows a chapter concerned with the role of law more 
generally: the limitations of adjudication and available remedies, approaches of 
anti-discrimination law to ‘positive action’ and the interaction between law and 
economic ideology. Fredman's conclusion is that, irrespective of the ‘lofty ideals’ 
of equality, rationality and autonomy, legal institutions must be reformed so that 
women and men may benefit equally through participation in all aspects of society. 
Law's liberal assumptions *need to be replaced by a recognition of the individual 
as part of a community of inter-relations, which contains as well as facilitates his or 
her choices and opportunities’. ‘Emotionality, care and responsibility for others’ 
must play a key role (p 36). There is no simple formula, but rather a combination of 
positive rights (for instance to minimum wages, parental leave and employment 
protection for atypical workers) with a wholesale tackling of structural inequalities 
(such as in pay structures, and social measures concerned with sharing of family 
responsibilities) is needed. 

McColgan's remit, with its focus on women's pay, is narrower than that of 
Fredman, although many of the structural disadvantages (such as pregnancy, 
motherhood and the role of women in collective bargaining) covered by Fredman 
are reflected in women's pay, and thus the overlap in substantive coverage between 
the two books is rather greater than their titles perhaps imply. McColgan's central 
premise is that men's experience of the labour market, which ‘includes the happy 
factor of enhanced pay to which women, as a group, do not have access’, is a ‘state 
of affairs [which] requires explanation, and, at least on the face of it, redress’ (p 
60). This aim is reflected in her approach, which is to view the law in the light of 
detailed economic analysis of up-to-date statistical materials concerning women's 
pay levels in the United Kingdom. Having briefly set out current British equal pay 
law, McColgan proceeds to present (as far as available statistics permit) a clear and 
detailed overview of the state of women's pay in the UK, disaggregated by 
industrial sector, type of work, working patterns and also by race. This presentation 
reveals that, with only marginal exceptions, every group of women workers, be 
they defined on the basis of age, occupation, industrial distribution, formal 
qualifications or any other factor, earn less than equivalent men. The book thus 
begins with a sophisticated picture of the problem with which the law is faced: 
these ‘gender pay gaps’. This approach is unusual in a legal text concerning sex 
equality. Most such studies operate on the basis of broad (though accurate) 
assumptions concerning women's lower pay. 

Chapters 3—5 of Just Wages for Women examine the Equal Pay Act 1970, the 
impact in the UK of the law of the European Union on equal pay and the impact of 
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the Sex Discrimination Act 1975 and the Race Relations Act 1976 on equal pay. 
McColgan uses a great deal of non-legal material, such as statistics, economic 
analysis, and social science research, alongside a sound exposition of relevant legal 
principles and case analysis. The result is a refreshing account of the law on equal 
pay in its social and economic context. The author presents a cogent and persuasive 
critique of equal pay legislation applicable in the UK, by judging this legislation in 
terms of its own aims and in terms of its effect on the labour market more 
generally. 

Chapter 6 turns to the question raised by the analysis: are gender pay gaps 
attributable to discrimination? McColgan thinks tbey are. Supply side economic 
theories seek to explain the lower pay of women in terms of choices made by 
women in their interactions with the labour market. For instance, it is argued that 
the lower pay of women can be attributed to the lower skills, education and levels of 
effort of women in the labour market (‘human capital theory’). It is also argued that 
the lower pay of women can be attributed to their choice of work which 
compensates in non-financial ways, such as lower stress levels, shorter commuting 
times and ease of access to time off for personal reasons ('compensating 
differentials theory’). McColgan draws on social science and economics research 
to show that both human capital theory and compensating differentials theory are, 
at the very least, open to question, and in some cases simply not supported by the 
evidence. Moreover, supply side theories cannot explain the phenomenon that 
men’s and women’s wages differ when factors such as skill, education and 
experience in the labour market are held constant. Supply side theories thus account 
for a comparatively small part of the gender pay gap (pp 228—243). 

A number of alternative explanations are then assessed. Occupational and 
workplace segregation is often advanced to explain the differences in pay between 
women and men. However, the explanatory force of sex segregation in the labour 
market is limited, in that it assumes an inherent worth or value of jobs in which 
men predominate, justifying the higher pay in those jobs. McColgan makes short 
work of orthodox economics arguments to the effect that ‘the normal forces of 
supply and demand will eliminate wage-based discrimination — if equally 
‘valuable’ women are paid less than equivalent men, for example, the competition 
for cheap female labour will be such as to drive women’s wages up to the level of 
their marginal productivity which, assuming women are equally as valuable as 
men, will be the same level as the male wage’ (p 246). This type of argument 
assumes that women are able to switch occupations easily, that they know about 
pay differentials, that openings exist in men’s jobs or workplaces and that these 
jobs would be offered to women who applied. In practice, it is rare that these 
requirements will be fulfilled. Certainly for skilled occupations, where lengthy 
education or training is required, it is not feasible for a woman to move to a more 
highly paid job, in which men are over-represented, at the point at which she 
becomes aware of a pay differential between her occupation and that (male) 
occupation. Moreover, McColgan concludes, discriminatory recruitment assump- 
tions (for instance that women are ‘unreliable’, ‘undeserving of a living wage’ or 
less able to comply with ‘flexibility’ requirements in working time) and women’s 
fears of sexual harassment or discrimination ensure that women find it extremely 
difficult to secure employment in male workplaces. Thus much of the gender pay 
gap is attributable to discrimination. Furthermore, again drawing on the material 
presented so far, McColgan concludes that ‘much of the discrimination-tainted gap 
remains unaddressed by existing legislation’ (p 263). The legislation does not 
render unlawful differences in pay which are attributable to the structure of the 
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labour market, in particular disparities in pay between different workplaces. The 
ability of the legislation to tackle differences in pay within workplaces is limited. 
Yet sex segregation in the labour market, resulting in these structural differences, 
accounts for the greater part of the gender pay gap. 

The final three substantive chapters (7—9) consider three possible ways forward, 
by drawing on comparative analysis of Ontario's Pay Equity Act 1987, collective 
bargaining in the form of Australia's wage-setting system and minimum wage 
regulation in other EU Member States and in the UK. While recognising that 
individual rights granted by equal pay legislation are a necessary element in the 
solution to the problem of women's low pay, McColgan takes the view that an 
overall effective response requires at least three prongs: effectively enforced 
minimum wage legislation to improve the lot of the most disadvantaged; 
centralised collective bargaining, to include a re-evaluation of current notions of 
‘value’ across different industries and occupational activities; and collectively 
enforced equal pay legislation. She concludes that this approach, in addition to 
tackling the low pay of women, would do much to resolve deeper structural 
inequalities between women and men in the labour market more generally, in 
particular those pertaining to patterns of childcare and the poverty of single 
mothers. 

Thus it is that both authors fix on the labour market as a central location of 
women's experience of disadvantage. Disadvantage in the field of employment is 
linked to women's experience of disadvantage more generally in society, through 
the labour market's links to the state, via the social security system and women's 
role in the family. One danger of this approach is that, by assuming that the 
defining structure of women's disadvantage is the ‘public’ and ‘male’ world of 
work, the authors may fall into the ‘liberal traps’ of assuming the male to be the 
norm and the market to be central. Many women may prefer to define their status 
through non-market relationships, in particular through the ‘private’ world of the 
family, where advantage and disadvantage are not measured through indicators 
such as pay and working conditions. Although Fredman states that she is concerned 
with notions of ‘emotionality, care and responsibility for others’, the solutions she 
proposes, such as measures concerned with reconciliation of work and family life, 
by placing the labour market at their centre, pay only indirect attention to those 
values. McColgan is even more robust, concerning herself centrally with the 
‘economic’ indicator of pay, at least arguably a ‘male’ notion of advantage. Both 
authors deal implicitly with this criticism. The status of women in the ‘private’ 
spheres of home and the family is directly affected by the relative poverty of 
women. This relative poverty is of course related to the place of women in the 
labour market, in the context of public policies in a liberal market economy in 
which the primary providers of welfare and social goods are assumed to be 
individuals themselves, through their engagement with the market in the 
workplace. The authors focus on the practical consequences of the relationship 
between the place of women in the labour market and women’s poverty. More 
crucially, the very notion of the public-private dichotomy is contested. Finally, 
both authors are ultimately concerned with the strategy and practice of alleviating 
women’s substantive disadvantage, rather than purely theoretical notions. 
However, a more explicit explanation of how Fredman and McColgan see tackling 
of discrimination within the labour market as an appropriate way to escape the 
limitations of liberal feminism would have been welcome. 
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A central theme in both accounts is the relationship between outcomes attributable 
to ‘discrimination’ and those which arise through choices made by women. For 
both authors, and especially McColgan, the core issue here is whether women's 
disadvantaged status on the labour market, in particular their lower pay, has arisen 
because women have chosen to enter lower paid employment. Women's lower pay 
arises as a result of vertical and horizontal job segregation, different daily or 
weekly working patterns of men and women, and their different career structures. 
Women are over-represented in lower paid jobs within organisations, in lower paid 
industries, in jobs which can be done part-time, and careers which allow for time 
out of the labour market altogether while children are young. Do women choose to 
work in such lower paid jobs? If they do, then differences between men's and 
women's status in the labour market are not a result of discrimination, but of 
women's exercise of autonomy.? McColgan tackles this objection by noting the 
difficulties with such supply side explanations of women's disadvantage. It was 
argued by economists in the 1960s and 1970s that women's lower pay is a 
reflection of women choosing not to invest in themselves as labour market actors, 
for instance, through education and training, work experience and time and energy 
spent at work.? However, if this under-investment could fully account for the lower 
pay of women, then women's earnings relative to men should have increased 
dramatically in the 1980s and 1990s, during which time women's participation in 
the labour market, and in education and training, increased dramatically. The 
statistical evidence does not bear this out. During that period, women's earnings 
have increased only modestly in relation to those of men (McColgan, pp 225, 228— 
238). Arguments that women's occupations have compensating non-pay elements, 
such as pleasant working conditions, sociability at work, and 'vocational' or 
nurturing aspects of work, are difficult to maintain in view of women's occupations 
world-wide, and indeed compensating factors associated with typically male jobs, 
such as ‘healthy exercise, fresh air, limited supervisions' (McColgan, p 227). 
Moreover, compensating factors associated with the role of women in caring for 
children, such as the ease of taking time off work for personal reasons, 'flexible' 
working hours, or shorter commuting distances, are similarly not substantiated by 
hard evidence, but are based on stereotypical assumptions about the nature of 
"women's work’ (McColgan, pp 241—242). For instance, women who work part- 
time will indeed have more time at home simply by virtue of being part-time, but 
have less access to paid time off work for domestic reasons than do men or women 
who work full-time. Citing such ‘flexibility’ or indeed ‘shorter commuting 
distances' as compensating factors assumes that the choice of these occupations by 
women is untainted by discrimination. Women may 'choose' occupations whose 
workplaces are closer to home, or where there is flexibility, in order to 
accommodate childcare responsibilities, such as collecting children from school 
or taking time off work when children are ill. But the fact that women are primarily 
responsible for these childcare responsibilities in itself arises from the fact that, on 
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average, women's earning potential is lower than that of their male partners. In 
choosing employment, women are constrained by factors such as the desire to 
maximise the family income, and to ensure that the needs of children of the family 
are met. Given the gender pay gap, women must ‘choose’ such employment to 
meet tbe family's needs. Such decisions could only truly be seen as a 'non- 
discriminatory choice' if there was no sex-based difference in the factors which 
constrain the choice. This realisation is at the heart of Fredman's answer to the 
problem, which is to expose the very notion of ‘choice’ or ‘autonomy’ as a liberal 
assumption that is not borne out by real-life relationships within entrenched social 
systems. So, for instance, in the context of an employer's refusal to allow a woman 
senior librarian to work part-time after the birth of her child, the EAT construed the 
situation as one in which the woman could choose either to keep her responsible 
job (on a full-time basis) or to participate in the care of her child, not one of 
unlawful discrimination. This approach did not consider the very framework of 
society which forces such a choice, and the notion of ‘non-discriminatory choice’ 

in that context, as itself inherently problematic (Fredman, p 289).4 


Discrimination or difference? 


A second theme, which pervades both books, is the inability of traditional 
discrimination law to accommodate women's difference from men. This drawback 
of traditional discrimination law applies in various contexts, including women's 
role as child-bearers and child-carers, and the value ascribed to women's different 
work. 

For McColgan, pregnancy, maternity and childcare issues are summed up in the 
observation that ‘if women did not give birth to children it is quite possible that 
they would be in as strong a labour market position as men’ (p 196). There is clear 
evidence that women with children fare worse in the labour market than both men 
(with or without children) and women without children. Fredman focuses more 
specifically upon the attempts of UK discrimination law to deal with pregnancy, 
maternity and childcare. In this context, the legal principle of non-discrimination 
falls foul of many of the liberal assumptions utilised by Fredman in her critique. 
Through dissection of the case law, she shows the ways in which non- 
discrimination relies on the male norm in its requirement for a male comparator, 
and assumes state neutrality in its failure to consider adequately the question of 
who should bear the social costs of pregnancy and childbearing. The influence of 
EU law has been beneficial in removing some of the more blatant drawbacks of the 
non-discrimination principle, but recent developments (such as Gillespie?) have 
shown that EU law is also limited in its conceptions. The solution, according to 
Fredman (p 181), is to promote structural change, based on 'a deep seated 
commitment to the value of parenthood and childcare'. Pregnancy (where specific, 
women-only rights are required) must be clearly distinguished from parenting 
(where both men and women can share childcare roles). Discrimination law should 
not interfere with specific, substantive rights given to pregnant women. But a 
recognition that society in general benefits from the reproductive role played by 
women should lead to the conclusion that the burdens (and benefits) of taking 
responsibility for children should be shared between men and women, rather than 
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falling on individual women with children (McColgan, p 267). Thus parental 
policies, such as the public provision of childcare and employment entitlements 
which allow parents to accommodate their working life with their childcare 
responsibilities, will do more for sex equality in this context than non- 
discrimination Jaw can ever achieve. 

Women's lower pay is in no small part ascribable to the segregation of women 
and men in the workplace. Women who work full-time are concentrated in public 
sector areas of employment. Part-time women workers (accounting for almost half 
of the jobs held by women) are concentrated in the areas of trade, vehicle repair 
and goods; education; health; social work; and hotels and restaurants (McColgan, 
pp 22, 27, 29). Many of these occupational sectors are grouped at the bottom of a 
table of industrial sectors rated by salary levels (McColgan, p 41). More seriously, 
within each occupational sector, women are concentrated in jobs that attract lower 
pay. When such occupational groups are compared in terms of average pay, it 
emerges that women are concentrated in the lowest paid occupations of selling, 
personal and protective services and clerical and secretarial work (McColgan, p 
46). The answer provided by discrimination law to this manifestation of women's 
difference and resultant disadvantage is the concept of equal pay for work of equal 
value. This is effected in UK law by a combination of the Equal Pay Act 1970 as 
amended and Article 119 EC and the Equal Pay Directive 75/117, as interpreted by 
the European Court of Justice. The limitations of this approach are well illustrated 
by the case of Enderby v Frenchay Health Authority. Both authors point to flaws 
in the application of the law by UK tribunals in this case. Fredman sees this as an 
aspect of the limitations of the liberal notion of individualism. The right to equal 
pay for work of equal value vests in an individual employee. But payment 
structures are essentially inter-connected, both internally within an occupational 
sector and externally between sectors. Application of the concept of equal value by 
the courts reveals a concern to minimise its potentially serious disruption to 
payment structures. Thus the EAT in Enderby accepted the employer's argument 
that the different pay of speech therapists from the comparator groups of 
psychologists and pharmacists was simply a function of the separate collective 
bargaining structures, which in themselves were non-discriminatory (Fredman, p 
246). As McColgan points out, this approach undermines the fundamental purpose 
of equal value legislation in its assumption that the wide pay disparities between 
the comparator groups came about ‘by chance, not by gender’ (p 150). 

Both authors appear to take the view that the approach of the EAT in Enderby has 
been rectified by the decision of the ECJ in that case. While it is true to say that the 
ECJ rejected the argument that separate collective bargaining structures in them- 
selves were justification for indirect discrimination, the ruling of the ECJ does not 
fare so well on closer analysis. The ECJ ruled that, although the collective bargain- 
ing structure could not justify the pay difference between speech therapists and their 
comparators, it could be justified by 'market forces'. In the view of the ECJ, these 
would include the shortage of candidates for the more highly paid comparator jobs, 
and the consequent need to offer higher pay in those jobs in order to attract 
candidates. This ‘justification’ for the indirect discrimination that arose in Enderby 
does not meet the ECJ's own requirement, established in Danfoss,’ that explanations 
for discriminatory impact of an employment policy must be transparent. In Enderby, 
given that the jobs concerned were of equal value, the disadvantage to women 


6 [1990] IRLR 44 (EAT); Case C-127/92 [1993] ECR 5535 (ECJ). 
7 Case C-109/88 [1989] ECR I-3199 
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created by the differences in pay raised a presumption of concealed discrimination. 
The employer's explanation was that ‘market forces’ mandated this discriminatory 
impact. But, in this context, a ‘market forces’ justification is not a transparent 
explanation. It is necessary to look behind the liberal assumptions of the market in 
terms of valuing the different professions concerned. Indeed, as Fredman herself 
points out elsewhere,? shortages of qualified speech therapists in the 1980s had not 
resulted in raising of speech therapists! pay. Thus, another explanation must be 
sought for the pay difference. Such pay differences are often attributable to the 
market's assumption that a woman will not be the breadwinner, and that therefore 
"women's work’ — such as speech therapy — may be paid less. This assumption is 
both discriminatory, in that it is more difficult for a woman to work in *man's work' 
and thus attract higher wages, and also not borne out by evidence. An increasingly 
high proportion of families is supported by women or reliant on women's income.? 
Thus it may be seen that the legal order of the European Union, based on the creation 
and sustaining of an integration process through market means, is no more able to 
bring about sex equality than the UK's legal order.!o 

Liberal economic arguments would maintain that, if differences in average pay 
between men and women remain, these must be because women's jobs are less 
‘valuable’ than those in which men are concentrated (McColgan, p 246). However, 
such approaches assume perfect markets, in which labour is able to move freely 
between jobs and women have perfect knowledge of different pay levels and the 
ability and freedom of choice to move to ‘male’ workplaces. As discussed above, 
such assumptions concerning the choice and autonomy of women are deeply 
problematic when viewed in the context of current social and economic structures. 
Both authors conclude, therefore, that tackling differences between women and 
men in terms of the value attached to their work cannot effectively be achieved by 
anti-discrimination law. Rather, positive measures such as minimum wage 
legislation and effective collective bargaining structures, based not on traditional 
notions of the value of jobs as a whole, but on non-discriminatory, objective 
criteria related to the skills, qualifications and so on entailed in a particular 
occupational activity, need to be put in place. 


Substantive justice 


Both authors thus reach the conclusion that traditional, liberal anti-discrimination 
law — a relative right to equality — needs to be supplemented by practical 
applications of the principle of substantive equity or justice. For Fredman and 
McColgan, the next phase of feminism should be a development from the 
achievements of the past. The ‘personal’ and the ‘political’ must remain connected, 
through the thoroughly practical focus on the economic status of women in 
contemporary society, mediated through the relationships women enjoy with the 
employment market. This economic focus leads to a concern with the position of 
women as viewed through the lens of substantive justice. 

For lawyers, such a substantive or equity-based approach would seem to be a 
logical development from the realisation that the appeal and benefits of the legal 


8 Sandra Fredman, ‘Equal Pay and Justification’ (1994) 23 ILJ 37 

9 See, eg, Davies, “Women set agenda for Nineties job market’, The Observer 13 March 1994. 

10 See further, Helen Fenwick and Tamara Hervey, ‘Sex Equality in the Single Market: New Directions 
for the European Court of Justice’ (1995) 32 CMLRev 443; Tamara Hervey and Jo Shaw, ‘Women, 
Work and Care: Women’s Dual Role and Double Burden in EC Sex Equality Law’ (1998) 8 JESP 43. 
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concept of 'discrimination' may be lost through its application to structural 
inequalities. The law has attempted to use discrimination, especially the legal 
construct of 'indirect discrimination', to tackle structural inequalities between men 
and women in the labour market. But in the context of such deep-seated structures, 
in which powerful players have considerable vested interests, and with the liberal 
history of anti-discrimination law behind it, indirect discrimination may become a 
mechanism by which of the concept of discrimination itself may be jeopardised or 
at least diluted. For instance, as we saw above, indirect discrimination can be 
‘justified’ according to market forces.!! A legalistic argument then follows to the 
effect that direct discrimination can also be ‘justified’ in such a way, thus 
effectively stripping from anti-discrimination law the power to intervene in the 
economic status quo.!? 

The concept of non-discrimination is appealing because it resonates with ideas 
of symmetry and fairness. The strategic conclusion is that the concept of 
discrimination should therefore be kept in its pure form, to deal with situations in 
which similarly situated individuals are treated differently on grounds of their sex. 
But, in addition, a more effective method of tackling structural inequality is 
needed, through substantive legal rights to equitable (rather than equal) treatment. 
So, for instance, part-time and other atypical workers should not fall back on 
application of the principle of indirect discrimination in order to protect their 
employment rights, but rather should be given substantive rights to fair treatment 
as part-time workers, rather than as members of a group composed predominantly 
of women. The effect would be to improve the position of many women (and 
indeed some men, and, co-incidentally, members of racial or ethnic minorities). Of 
course, neo-liberal economics presents arguments against the granting of such 
substantive rights, on the basis of economic inefficiency. Fredman does not 
explicitly deal with these arguments against her proposed solutions, save to point 
out that the cost of the lack of such rights falls disproportionately upon women as a 
group. McColgan tackles some of these objections head on, for instance pointing 
out that some studies show that imposition of minimum wage legislation actually 
increases employment (pp 269—270, 405).!? In any case, the objection that ‘we 
cannot afford’ effective equality policies raises the question of who is ‘paying’ for 
the lack of equality now. What is perhaps most valuable about this substantive 
rather than relative approach is its refusal to be distracted!* from fundamental 
issues of economic redistribution: the justice-based notion that people’s sex or 
gender should never be a determinant of the burdens which they are allocated, or 
indeed their ability to enjoy the benefits of society. Liberal notions of non- 
discrimination on grounds of sex are inherently limited to tackling relative 
inequalities between a woman and a man in a similar situation. An approach based 
on substantive equity may begin to tackle more deep-rooted group-based and 
structural inequalities. 


11 See Enderby, n 6 above. 

12 See for instance Case C-132/01 Birds Eye Walls v Roberts [1993] ECR 1-5579. 

13 See Simon Deakin and Frank Wilkinson, ‘Rights v Efficiency? The Economic Case for Transnational 
Labour Standards’ (1994) 23 ILJ 289; Frank Wilkinson, Why Britain Needs a Minimum Wage 
(London: Institute for Public Policy Research, 1992). 

14 For instance, by ‘identity politics’: see Anne Phillips, ‘From Equality to Difference: A Severe Case of 
Displacement?’ (1997) New Left Review 143. 
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Paul Jackson and David C. Wilde (eds), The Reform of Property Law, 
Aldershot: Dartmouth, 1997, xiii + 400 pp, hb £49.50. 


This book is a collection of essays emanating from papers given at the inaugural 
conference held at the Centre of Property Law at the University of Reading. As the 
title of the collection indicates, the theme of the conference was the reform of 
Property Law. That said, and as is probably to be expected, not all of the papers are 
explicitly directed to reform, some being, instead, critical accounts of various areas 
of law. Necessarily the collection is rather eclectic and the 19 papers vary both in 
quality and in length. 

The collection is formally divided into five parts although, in truth, there is a 
bipartite divide, with one series of essays focusing on domestic law and the second 
series taking an international perspective. The domestic section is divided into 
three parts: General Considerations, Landlord and Tenant and Specific Issues; the 
international section comprising a section on General Property Law and 
International and Comparative essays on Land Law. 

The opening essay is one which advocates reform, without needing any 
legislative input. It is a cogent and persuasive case, by Peter Butt, for the use of 
plain English. This is a topic which has divided the Magazine Editor and the 
Precedents Editor of The Conveyancer, the former being a sceptic, the latter being 
a convert (see P.H. Kenny [1997] Conv. 330 and 416; J.E. Adams [1998] Conv. 6. ) 
The third member of the editorial trio, the Casenotes Editor, found the argument 
put by Professor Butt, and supported, in this volume, by Lisa Whitehouse (at 
p160), to be highly convincing. Anyone who reads the two mortgage documents in 
Professor Butt’s essay will find it difficult to argue against the campaign for plain 
English. The point is well made that there is a qualitative difference between the 
use of terms of art, such as fee simple, and mere jargon. The reforms to covenants 
for title ushered in by the Law of Property (Miscellaneous Provisions) Act 1994 
provide a good example of welcome reform taking the path of converting 
gobbledegook into reasonably comprehensible language. While perhaps not as 
glamorous a proposal for reform as the legislative redrafting of a problem area, the 
encouragement of the use of documents which might mean something to those who 
Sign or receive them, is something to be welcomed as a means of reform without 
the need for either legislative intervention or judicial creativity. 

Also within the first part of the collection are discussions of the problems of 
reforms initiated by the Law Commission. An insider’s view is provided by Trevor 
Aldridge who gives an interesting account of the progress of the Landlord and 
Tenant (Covenants) Act 1995 onto the statute book. He points to the difficulty of 
implementing a seemingly straightforward task, the setting up of a separate 
working party, the performance of which being bogged down by the niceties of 
Whitehall protocol. Similar factors affect the prospects of legislation, the chances 
of proposals being implemented being, to a fair extent, determined by which 
Government Department is the sponsor of the Bill. The more Departments 
involved, the greater the obstacles to the implementation of the relevant reform. 
Moreover, when a number of different Departments are involved, there is a greater 
prospect of further consultation and compromise, with the result that the final 
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legislative draft is an unhappy watering down of the original proposals. A similar 
theme is taken up by David Clarke in his essay, 'Reform and Parliamentary 
Proceedings'. He points to the number of Law Commission Reports whose fate has 
been to gather dust and recommends greater use of the Jellicoe proposals to fast- 
track the Parliamentary progress of various Bills. Taking as the proposition that 
'few will question the need for accelerating measures to reform a number of 
aspects of property law reform in England and Wales' (p 38), he sees the increased 
use of expedited Parliamentary procedures as vital if the backlog caused by lack of 
Parliamentary time is to be eased. 

While one has a certain degree of sympathy for this argument, one should not 
Jose sight of the fact that a number of Law Commission proposals are controversial 
and involve issues on which Members of Parliament may wish to have an input. 
This is often the case with regard to reforms of the law of Landlord and Tenant, an 
area with which Professor Clarke is particularly concerned, but can also arise with 
what might be termed ‘lawyers’ law’. As Jean Howell points out in her thought- 
provoking piece, "The Dangers of Reform', there are times when a natural desire to 
tidy up messy areas of the law can lead to problems. While few would assert that 
the law which developed around section 40 of the Law of Property Act 1925 was 
particularly edifying, it is far from clear that its replacement, section 2 of the Law 
of Property (Miscellaneous Provisions) Act 1989, has improved matters. This 
section — which, somewhat mysteriously, was not the provision originally 
recommended by the Law Commission — has, as is well known, generated a 
number of difficulties. Similarly, the implementation of a long advocated 
suggestion (see, eg G.A. Grove (1961) 24 MLR 123) to dispose of the dual 
methods of land settlement and the trust for sale by the introduction of the new 
trust of land by the Trusts of Land and Appointment of Trustees Act 1996 has led 
to a number of potential problems being identified (see, eg, Nicholas Hopkins 
[1996] Conv 411; D.G. Barnsley [1998] CLJ 123). Tbe point is well made that the 
Jaudable aim of tidying up complicated areas of law can lead to its own problems 
and that there may be much to be said for a degree of conservatism. À similar point 
is made in an excellent piece by Professor Kenneth Reid, in his essay, ‘700 Years 
at One Blow: The Abolition of Feudal Land Tenure in Scotland’, where the 
difficulties inherent in implementing the seemingly unassailable case for the 
abolition of feudal land-holding in that jurisdiction are adverted to. The principal 
difficulty is that the existence of the system allows real burdens to be imposed 
upon the land, an issue which causes problems on England and has only been 
partially overcome by the development of the law relating to restrictive covenants. 
The welcome abolition of the feudal structure may lead to the unwelcome result of 
making it more difficult to impose such burdens upon land.These two essays 
provide very cogent discussions of the problems of law reform and important 
reminders of the difficulties that such reforms may, themselves, usher in. 

The next section in the domestic part of the collection is devoted to the law of 
Landlord and Tenant. This section consists of three essays. The first, by Susan 
Bright, ‘Variation of Leases and Tenant Liability’, is a closely reasoned critique of 
the difference between the variation of a lease, the result of which will affect the 
Original tenant after the lease has been assigned, and the situation where the 
alteration is of such a nature that the effect is to cause a surrender of the initial 
tenancy, in which case the original tenant will not be liable under the terms of the 
new lease. A persuasive case is made out that the focus of the courts should be on 
the materiality of the change, rather than the current, rather mechanical approach, 
which has entailed the courts concentrating on whether the variation is related to 
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the estate which was originally granted rather than on the importance of the 
changes made to the obligations contained in the lease. A convincing case is made, 
although it might be said that the essay is not, perhaps, best suited to a collection of 
essays devoted to law reform. Similar comments can be made on the essay by 
Roger Gibbard and Neil Ravenscroft, "The Reform of Agricultural Holdings Law', 
where there is to be found a lucid account of the decline in the number of 
agricultural tenancies and the impact of the statutory regimes on this form of land 
holding. The most avowedly reform-based essay in this section is that by Peter 
Smith, "Termination of Tenancies by Tenants: A Just Cause?’, where, after a close 
analysis of the rights of tenants in the event of breaches of covenant by the 
landlord, a strong case is made out for the restoration in the proposed statutory 
reform of the area of termination of tenancies, of the right of the tenant to terminate 
the lease in the event of serious breaches of covenant by the landlord. 

The last section of the this part of the collection comprises essays on individual 
topics. The first essay by Roger Smith, ‘Land Registration: Reform at Last’, is a 
well informed account of the history of legislative reform of the land registration 
system and proposals for the future. While not convinced by some of the 
arguments presented about the re-introduction of the role of good faith and the 
resurrection of the rule laid down in Caunce v Caunce [1969] 1 WLR 286, the 
reviewer found this to be a perceptive review of the various reform proposals, 
including a very sensible proposal to reform section 70(1)(f) of the Land 
Registration Act 1925 which regulates the position of squatters. The essay benefits 
from comparison with that by Say Hak Goo, ‘Reforming the Priority Rules in Hong 
Kong: A Comparative Perspective’, which contains a somewhat uncritical account 
of the prospect of the introduction of a system of land registration into Hong Kong 
based largely upon the English model. A major difference will be the absence of 
the equivalent to section 70(1)(g) of the 1925 Act. As this is one of the more 
contentious sections of the legislation, the treatment of this area is somewhat 
disappointing. Also in this section is an interesting, if not particularly reformist, 
piece by Rosalind Malcolm, "The Polluter Pays', which is a general account of the 
law relating to liability for land pollution. 

The third essay in this trilogy by Lisa Whitehouse, "The Right to Possession: The 
Need for Substantive Reform', is, arguably, the most interesting of this section. 
Alone amongst a collection of essays on law reform, this piece is based upon 
empirical research, the practice of mortgage repossessions being examined. What 
emerges quite clearly is the disparity of reaction to mortgage default amongst 
different lending institutions and the general lack of information given to 
borrowers who find themselves in difficulties with repayments. Many are ignorant 
of their rights with the result that, in many cases, mortgagors are unaware of the 
discretion available to the courts, a discretion which has become more important in 
the aftermath of the decision in Cheltenham & Gloucester BS v Norgan [1996] 1 
All ER 439. Sensible suggestions are made, which have the advantage of being 
attainable without the need for amending legislation. The suggestions are aimed, 
principally, at increasing the amount of information given to borrowers who are 
faced with a repossession action. It is all well and good enacting legislation giving 
additional rights to borrowers; but the efficacy of such reform is diluted by the 
ignorance of those who are intended to benefit from such changes in the law. 
Changes in the practice of the enforcement of rights by institutional lenders may be 
considerably more efficacious than changing the substance of the rules themselves. 

A later essay, in the comparative section of the book, by Peter Devonshire, ‘The 
Mortgagee as Fiduciary: Comparative Perspectives on an Emerging Doctrine’, 
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focuses on the substantive law as it affects mortgagees on the exercise of the power 
of sale and is far less convincing. It highlights the familiar dichotomy of authority 
between the duty being one of acting in good faith and the duty to exercise 
reasonable care to obtain the best available price. The vindication of the latter view 
is explained and, from there, the argument is put that the mortgagee should be 
regarded as occupying a fiduciary position when selling the property. While the 
argument, based upon precedent, may have some mileage elsewhere in the 
Commonwealth, the approach of the English Courts to this matter is understated, 
the decision of the Privy Council in China & South Sea Bank Ltd v Tan Soon Gin 
[1991] 1 AC 531 providing a quite formidable obstacle to the argument presented. 

The remainder of the book is devoted to an international perspective. Part IV 
contains three contributions taking a continental perspective on property law 
matters. The first, by Professor Wolfgang Minke, 'General Principles of Property 
Law: A Traditional Continental Review’, does little more than compare the 
continental approach to certain issues to that taken in this country. While 
informative, its relevance to law reform is not immediately apparent. Similarly, the 
contribution by Lars Van Vliet, ‘Identity Matters’, does not do much more than 
compare the approach to the identification of original products in compound 
products taken by common law and civilian systems. The most interesting of the 
trio of essays in this section of the book is by Professor Maurizio Lupoi, ‘Effects of 
the Hague Convention in a Civil Law Country'. Despite a tendency to explain 
certain key arguments in either Spanish or French, which to this monoglot reviewer 
was somewhat unhelpful, the author provided a useful account of the negotiations 
Jeading to the Convention on the Law Applicable to Trusts and their Recognition 
and the difficulties involved in accommodating the Anglo-Saxon view of the trust 
into civilian systems. 

The final section of the book is devoted to International and Comparative Papers 
on Land Law. The section starts with a somewhat perfunctory contribution by 
Professor Alan Watson, ‘Land Law Reform: A Comparative Perspective’, which is 
a brief account of the emergence of the rule against perpetuities, making the fairly 
obvious point that judge-made law can outlive its usefulness. Of the other essays in 
this section, not previously referred to in this review, one is a fairly prosaic piece 
by Andrew Lyall, ‘Land Law and Reform in Ireland’, which explains some of the 
reasons why the English Land Law reforms did not occur in that jurisdiction and 
presents an argument for the belated introduction of some of the key aspects of the 
1925 legislation and of the ideas encapsulated in the Trusts of Land and 
Appointment of Trustees Act 1996. The final essay by Professor Connie van der 
Meurwe and Dr Juanita Pienaar, ‘Land Reform in South Africa’, is an altogether 
more ambitious project. 

Most law reform projects relating to Land Law have a somewhat technical air to 
them. This, for obvious reasons, is not the main issue in South Africa. The authors 
explain the racist basis of the law relating to land ownership in South Africa in the 
apartheid era. The development of this regime made for depressing reading. That 
said, the task of disentangling the myriad regulations based upon this barren 
ideology is clearly no easy feat. The authors provide an instructive guide to the very 
real difficulties in seeking to introduce a system of land ownership which is not 
distorted by the objectionable ideology that characterised the previous regime. The 
essay, although not an easy read, provides convincing evidence of the beneficial role 
that can be played by academic lawyers in reforming a pernicious system while, at 
the same time, not causing injustice to people who have vested property nights. This 
is an admirable contribution and one from which this reviewer learned much. 
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To sum up, a collection of this type will almost invariably be something of a 
mixed bag. That said, the overall quality is high and a number of the contributions 
are stimulating and well worth reflecting upon. The book is attractively produced, 
although the inclusion of tables of statutes and cases would have been helpful. One 
would imagine, given the somewhat eclectic nature of the essays and the price of the 
book, that sales will be largely confined to libraries. It is, nevertheless, a collection 
of essays that contains much of value and is deserving of a wide readership. The 
organisers of the conference and the editors of the book deserve congratulations for 
assembling a varied and stimulating collection of papers on Property Law. 


M.P. Thompson* 


Susan Bright and John Dewar (eds), Land Law: Themes and Perspectives, 
Oxford: Oxford University Press, 1998, 546 pp, hb £50.00, pb £22.50. 


This series of essays by established and emerging academics has three expressed 
purposes: first, to provide undergraduates studying land law with material set in a 
wider context; secondly, to suggest a reformed teaching syllabus; thirdly, to 
generate new critical thinking. These are ambitious and possibly divergent aims 
and an ungenerous approach would be to subject the book to a threefold test. This 
would be to do an injustice to the editors and contributors: whilst individual essays 
may satisfy one test more than another, overall the book provides a valuable 
addition to the corpus of land law writings. The compound purpose of the book 
does, however, have the effect of making the essays uneven in depth: some of the 
authors seem to be specifically addressing an undergraduate audience, others to 
have their academic colleagues more in mind. Many land law teachers would 
indeed welcome the chance to expand what can be a limited ‘pure’ land law course, 
but time constraints prevent the incorporation of significant amounts of other 
material within the general course. There may, in any case, be much to be said for a 
first land law course which presents the basic concepts in uncluttered terms. 

The book is divided into five parts. The two essays in Part One, by Kevin Gray 
and Susan Gray (“The Idea of Property in Land’) and Gregory Alexander (‘Critical 
Land Law’) are as erudite as one would expect from their authors, but may prove 
daunting for the average undergraduate. The Gray essay deplores the 
preoccupation with putting property into ‘neat, discrete, pre-packaged conceptual 
compartments’ (p 32). This is a theme which Kevin Gray has explored elsewhere 
([1991] CLJ 252). It is true that too much concentration on the crystallised 
definitions of land law can stifle development, but it would be unfortunate if the 
undergraduate reader were left with the impression that a certain ‘hardedgedness’ 
is not in practice vital in land law. 

In Part Two, Joshua Getzler contrasts common law land law concepts with those 
of Roman law. To introduce the undergraduate, with only a shaky grasp of the 
principles of the common law, to a system which is tantalisingly similar yet 
confusingly different would seem to be to invite disaster. Getzler averts this by 
making only the necessary comparisons with the common law to show the key 
distinctions and similarities. Roman Law is now, unfortunately, rarely taught to 
undergraduates. Similarly, few undergraduates will now have the grasp of the 
history of land law which will enable them fully to appreciate the material covered 
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in Stuart Anderson’s ‘The 1925 Property Legislation: Setting Contexts’, much of 
which is familiar from his Lawyers and the Making of English Land Law (Oxford: 
Clarendon Press, 1992). Much of the discussion will elude the undergraduate, since 
few will appreciate the problems which underlay the reform process. In one way 
this does not matter: the student gets a lively sense of the conflict that the reform 
proposals generated, even if he is confused as to precise causes and effects. Alain 
Pottage’s ‘Evidencing Ownership’ considers the practices which govern the ‘live’ 
experience of proving title, rather than the textbook solutions. Pottage charts, as 
does Anderson, the nineteenth-century struggle to establish registration of title. In 
asking how the gap between those espousing and those opposing registration was 
closed, Pottage does not mention the introduction of compulsory registration in the 
Land Transfer Act 1897. Is it too cynical to suggest that this must have played a 
significant role? The undergraduate will not find this essay easy but, as with the 
Gray and Anderson articles, will gain valuable insight into the subtleties of land 
law. Charles Harpum, in ‘The Law Commission and the Reform of Land Law’, 
presents the smooth face of law reform, rather than the jagged threads revealed by 
Anderson and Pottage. Harpum does show some of the rough edges, but his overall 
conclusion is that the reforms proposed and implemented by the Law Commission 
are useful and necessary, even if they cause short term discomfiture and 
consequential criticism. His explanation for the abolition of the entail is, however, 
disingenuous. Entails can be freely barred: the example of the unbarrable entail on 
the Blenheim estate is an exception to the general rule because of the particular 
nature of the grant. Only time will tell if the reforms will stand up to the forces of 
conveyancing practice which, aided and abetted by equity, have always been able 
to erode statutory enactments. 

Part Three looks at the practical effect of land law on the life of citizens, and 
shows the value of drawing together threads from other allied law courses. Lisa 
Whitehouse, Anne Bottomley and Kate Green consider, respectively, the impact of 
the mortgage possession process, the question of intention in the sphere of 
proprietary interests from the feminist viewpoint and the impact of adverse 
possession on the citizen. In ‘Homelessness’, David Cowan and Julia Fionda make 
the interesting comment that homelessness is often the indirect effect of much of 
land law that students traditionally encounter in their undergraduate course. (For 
example, the failure to establish an entitlement to a beneficial interest may result in 
the claimant being homeless.) Both Shaunnagh Dorsett and Michael Robertson 
describe the consequences of the imposition of an alien tradition of land holding on 
a native culture. Dorsett shows how the recognition of native title in Australia has 
made little difference to the reality of claims and, echoing Cowan and Fionda and 
others, suggests that there needs to be a re-evaluation of our understanding of 
property to reflect social values. Robertson describes the post-Apartheid attempt in 
South Africa to introduce a notion of property based on social values: it will be 
interesting to see how the state reconciles an idealistic notion of social control with 
the age-old desire of the landowner for complete control of his own land. 

Part Four is concerned with policy issues in land law. Lamenting the failure of 
courts and legislators to deliver a just regime of family property, John Dewar 
suggests that we should concentrate on the question of the rights which family 
members need in the home, rather than on ownership. He suggests four broad 
‘rights’, which he acknowledges are to an extent already secured, but which need 
to be drawn together by an overarching principle. Dewar’s purpose is to get 
discussion going (and in this succeeds admirably) and he does not pretend to have 
all the answers. In particular the issue of what is ‘family’ will be one of the biggest 
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problems in developing any regime of family property. Everyone has his own idea 
of family and any definition is certain to be unacceptable to as many as it satisfies. 
The Bright chapter, ‘Europe, the Nation State and Land’, considers the possible 
effect of the UK's ever closer integration with Europe and is necessarily rather 
tentative. The authors suggest that the difference between the civil and the 
common law systems makes the creation of a ‘Euro-title’ unlikely, although with 
the EU one feels all things are possible. The relevance of the ECHR is mentioned 
in passing; this may have a wider practical impact after the Human Rights Act 
comes into force. David Clarke discusses the legal difficulties caused by 
communal living and argues that the Commonhold system, of which he is such 
an able advocate, could provide the answer. One has, though, a sense of foreboding 
— the English seem to have a genius for making even the most simple system 
complex over time. Michael Cardwell and Denzil Millichap consider respectively 
land and agricultural production, and the history of town planning and the ideology 
underlying public regulation of land use. 

In Part Five, Peter Birks, Graham Battersby, Patricia Critchley and Susan Bright 
consider doctrinal issues. These essays will perhaps be of the most use to 
undergraduates, examining in more depth issues which they encounter in the land 
law course. Many of the essays overlap in parts but there is no serious doctrinal 
difference among them. Peter Birks, in a delightfully Denningesque style, gives a 
clear account of conflicts that can exist in land use and the way land law attempts 
to overcome them. Discussing informally created interests in land, Graham 
Battersby accepts the utility of the criteria in National Provincial Bank Ltd v 
Ainsworth [1965] AC 1175 for determining the nature of 'interests in land', and his 
call for the courts to reverse the present assumption that licences arising by 
estoppel are proprietary puts a premium on certainty which is in interesting 
contrast to the philosophy of the Gray article. Susan Bright also is concerned with 
many of the themes considered in the Gray article and, like Battersby, accepts the 
usefulness of the definition in Ainsworth, although she advocates a flexible 
approach. Patricia Critchleys's discussion of formalities picks up themes explored 
by Birks, Battersby and Pottage and, incidentally, shows the value of a rigorous 
dissection of an apparently dry topic, a skill which the undergraduate programme 
no longer has time to teach. 

Overall, this book is a valuable addition to the land law library, for the keen 
undergraduate, for the academic conscious of areas of ignorance and for the 
teacher wanting to enliven land Jaw for the student. It will, as the editors bope, 
bring land law closer to the mainstream of academic legal thought. 


Jean Howell* 


Timothy L.H. McCormack and Gerry J. Simpson (eds), The Law of War Crimes: 
National and International Approaches, The Hague: Kluwer, 1997, xxv 4. 262 
pp, hb £77.00. 


In July 1998, the international conference meeting in Rome to consider the draft 
treaty creating a permanent international criminal court voted by a large majority 
to establish such a court. This series of essays, written in the fiftieth anniv 

year of the great war crimes trials convened at the end of the Second World War, 


* Faculty of Law, University of Manchester. 
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provides an account of the journey from Nuremberg to the contemporary ad hoc 
international tribunals set up to deal with the genocide, 'ethnic cleansing' and the 
more general crimes against humanity which have occurred in the former 
Yugoslavia and Rwanda. 

The contributors to this volume are more than aware of the difficulties 
surrounding the creation of a permanent international criminal court, and the essays 
range from the legacy of Nuremberg and Tokyo to various municipal law efforts to 
grapple with the ever-controversial and multi-faceted war crimes prosecutions (the 
essays also provide a succinct analysis of the contemporary ad hoc international 
war crimes tribunals). Chapters 1, 2 and 9 constitute the theoretical core of the book 
and provide an excellent critical survey of the development and seminal importance 
of war crimes Jaw to the broader issue of the gestation of international criminal law. 
These chapters suggest that real progress in constructing an international criminal 
regime is best achieved tbrough institution-building. 

The editors characterise the international legal order, and in particular the 
development of an international criminal order, along the twin axes of the normative 
and the institutional. Their assessment of normative goals is essentially pessimistic 
and their analysis centres on the potential for institution-building. As the millennium 
approaches, the possibility of a shift from the essentially nineteenth-century ‘statist, 
consensual and conservative’ system of international relations to a more individual, 
human rights-based system is becoming apparent. The legacy of Nuremberg, and the 
singular horrors of the Holocaust, created both the institutional precedent for, and 
movement towards, a permanent international criminal court and bequeathed to the 
world the beginnings of a normative framework of human rights law. If war crimes 
law advanced the cause of international legal ordering, these crimes also indicated 
the limits of the existing world order to accommodate the possibilities of legal 
development. Key among such developments was the Nuremberg precedent 
establishing individual responsibility for breaches of what later became known as 
international humanitarian laws. The early optimism surrounding the need to 
transform the international legal system soon gave way to the exigencies of politics, 
national self-interest and, above all, the great power rivalries engendered by the Cold 
War. Law succumbed to politics and diplomacy, and the initiatives to create both a 
normative and correlative institutional framework adequate to fulfil the promise of 
Nuremberg dissipated. Such belated advance as occurred did so only when a new 
generation confronted the reality of the Holocaust. The movement to pursue Nazi 
war criminals before memory became history took place at the level of municipal 
law, essentially in the forms of criminal prosecution and civil de-naturalisation and 
deportation proceedings. 

Overall, this volume constitutes a realistic assessment of the prospects of a 
permanent international criminal court as a major contribution to advancing the 
nature of the international order in the name of humanity. The essays cover a wide 
range of pertinent topics and remain firmly located within an historical framework 
which suggests possibilities for further legal developments. 


Tony Richardson* 
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Ellie Lee (ed), Abortion Law and Politics Today, London: MacMillan Press, 
1998, xviii +233 pp, hb £42.50. 


This volume contains fourteen essays, spanning a range of topics and styles. The 
collection grew out of a 1996 conference, ‘Abortion Law in Britain — What do 
Women Need and Want?'. As that title suggests, the contributors are all pro-choice 
in orientation. As Lee observes in her introduction, they share a commitment to a 
‘woman-centred’ approach. That does not mean that men's interests are 
disregarded, however: two of the most interesting chapters, those by Fox and 
Nolan, address men's interests in relation to abortion. 

The book is divided into three parts. The first deals with British abortion law. 
The second section, entitled ‘International Comparisons', contains accounts of 
abortion law in Ireland, France, Poland and the United States. The final section, 
‘New Debates’, looks at matters such as the ethical and social challenges posed by 
new reproductive technologies. The writers do not revisit well-trodden debates 
about the rights and wrongs of abortion, nor do they try to present detailed 
accounts of abortion law. They focus on the politics of abortion. 

To seek to cover such a wide range of matters in just over 200 pages is very 
ambitious, and it is only to be expected that the chapters tend to be brief overviews 
of their respective themes. Nonetheless, most of the authors have managed to say a 
good deal in a few pages, and the work will be very useful to students of social 
sciences, politics, and law seeking concise and readable pieces. It does exactly 
what the editor says it seeks to do: namely, '[R]aise debates and problems for those 
of a pro-choice persuasion'. 


Mary Childs* 


Malcolm Clarke, Policies and Perceptions of Insurance: An Introduction to 
Insurance Law, Oxford: Clarendon Press, 1997, xxviii + 326 pp, pb, £16.99. 


Malcolm Clarke opens this book with these words: ‘The book is an introduction to 
insurance contract law in the United Kingdom today. As such, however, it contains 
not only summaries of settled and satisfactory legal rules but also discussion of 
more controversial matters’. The book tends to be a duel between these two 
purposes, with the latter a clear winner. 

Clarke’s book is primarily a very good critique of insurance law and the 
insurance industry. However, it falls short as an introduction to the law of 
insurance. The law is there, but not in a form which is easily accessible to a student 
new to the subject. This is partly because of the organisation of the work. As the 
author says in Chapter 9, insurance is a drama. Accordingly, the book is divided 
into sections headed ‘The Players’, covering the insured, the insurer and agents; 
The Play’, covering the formation of the insurance contract, the cover and claims; 
and finally, “The Wider Scene’, which concludes the book with a discourse on 
insurance law in its wider social context. 

The organisation of the book fragments the analysis of legal rules among the 
chapters, causing not a little repetition and unnecessary confusion. The basic legal 
precepts of insurance, such as utmost good faith and insurable interest, are not 
given enough space or explained in sufficient detail for the needs of most students. 
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In addition, the majority of legal rules are barely stated before being subject to 
criticism. Having said this, I found the exposition of the law relating to the 
interpretation of policy cover and terms well handled. This was no doubt because it 
formed a discrete unit under ‘Cover’. Generally, however, for an introduction to 
the subject a more conventional structure would have been better. 

However, it is as a work of criticism that the book comes into its own. The 
author's message, overall, is that the law and practice of insurance as it stands is far 
more protective of the insurer than the insured, and this needs to change. However, 
the book is far more than a punter's charter. As a critique, it is a highly scholarly 
work. It seems clear that Clarke has a passion for his subject and he writes in a very 
lively, persuasive style. At many points in the book one finds comparisons between 
English law and practice and the law found in Europe, the USA, Canada, Australia 
and New Zealand. The book is often amusing and is spiced with interesting 
anecdotal material. 

A good deal of the first chapter is devoted to an interesting socio-economic 
analysis of the role of insurance. This chapter also covers the psychological 
approach to risk and the selling of insurance cover. Simple insights, like why the 
insurance of death is called ‘life assurance’, abound. One may not agree with all 
that Clarke says, but his subject has clearly been well researched. The book is 
highly readable and encourages readers to reassess not only their views on some of 
the sacred cows of insurance law, but also the way insurers conduct their business. 

Clarke spends considerable time and effort on matters not directly connected 
with law. The Insurance Ombudsman is given much space, and Clarke shows, 
interestingly, that some of the more draconian rules of law which operate against 
the interests of the insured are frequently softened if a case is referred to this office. 

However, students coming to this book without previous knowledge of insurance 
law, looking for an introductory text, will not find it here. They would be best 
advised to consult a more conventional textbook to find out what the law is and 
then turn to Clarke's book to learn more. 


Alan J. Peck* 





* D. Hubble Loss Adjusters, Leeds. 
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Security, Insolvency and Risk: Who Pays the Price? 


Vanessa Finch* 


The present Government favours reducing fears of business failure and making the 
business climate more favourable to entrepreneurs. To this end, it proposes to 
legislate on a moratorium to protect troubled enterprises from their creditors and to 
give them a chance to pull themselves around.? The Government also plans to 
examine rescue arrangements; review the relative rights of creditors in insolvencies;? 
and consider any insolvency reforms that might be more supportive of enterprise.‘ 

To encourage risk taking and to assist companies when they are in trouble may, 
however, be to pursue some horses after they have been prompted to bolt.5 A more 
productive approach might be to consider how to maximise the probabilities of 
companies staying out of financial trouble; to examine who bears the risks of 
corporate failure; to ask whether corporate insolvency law, in its present form, 
helps to solve, or contributes to, corporate difficulties; and to suggest reforms 
accordingly. This may demand a more fundamental review of creditors' relative 
positions than is evidenced by the Government's current focus on the Crown's 
preferential status as creditor. 

This article contends that the English system of borrowing combines with 
corporate insolvency law's priority regime to discriminate against small 
companies. The focus rests on the security/priority system and it is argued that 
this tends to load risks disproportionately onto the shoulders of unsecured creditors 
who are liable to be small firms; that this loading cannot be justified on grounds of 





*Law Department, London School of Economics & Political Science. 
I would like to thank Rob Baldwin, Paul Davies, Judith Freedman, Sarah Worthington and the anonymous 
MLR referees for their belpful comments. My thanks also go to STICERD for financial assistance. 


1 See the White Paper: DTI, Our Competitive Future: Building the Knowledge Driven Economy (Cm 
4176, December 1998) para 2.12. 

2 Although not specified in the White Paper (ibid) it is expected that this moratorrum will be applied to 
Company Voluntary Arrangements: see Insolvency Service, Company Voluntary Arrangements and 
Administration Orders Consultative Document (1993); Insolvency Service, Revised Proposals for a 
New Company Voluntary Arrangement Procedure (1995). 

3 "Including the costs and benefits of any changes to the Crown's preferential status': Our Competitive 
Future, n 1 above, para 2.13. 


deal with unincorporated businesses and personal bankruptcy law. 
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either efficiency or fairness;$ and that fresh attention to the allocation of risks 
should underpin current insolvency reforms. 

The article is divided into five parts. The first sets the scene by outlining the 
different ways in which credit can be obtained by companies and by indicating the 
means by which companies tend to finance their operations. The second looks at 
the argument that a system based on security, with priority, is justifiable on 
efficiency grounds. The third considers the difficulties with that argument and 
reviews a number of reforms that might reduce inefficiencies. The fourth asks 
whether security is fair and the final part suggests that it 1s necessary to move 
beyond the ‘lifeline’ philosophy evident in the December 1998 White Paper if we 
are really to come to grips with the needs of both healthy and troubled companies. 


Raising finance 


Credit is important in corporate financing but not all ways of funding corporate 
operations involve credit. Companies can also raise money internally or through 
the sale of equity shares — a process in which money is put into the company in 
return for dividends and a hoped-for increase in share value. Where credit 
arrangements are used for financing, credit can be obtained in four main ways: by 
offering security; by seeking an unsecured loan; by using a sale as a de facto 
security arrangement or by resort to a third party guarantee. 

Security taking is the norm in relation to most borrowings, and banks for 
instance, will demand security in the majority of commercial loan arrangements.’ 
Offering security may attract potential lenders because, inter alia, it reduces their 
loan risks by giving them privileged claims to repayment in the event of the 
borrowing company’s insolvency.’ The normal rule in a corporate insolvency is 
that all creditors are treated on an equal footing — pari passu — and share in 
insolvency assets pro rata according to their pre-insolvency entitlements or the 

sums they are owed.? Security avoids the effects of pari passu distribution by 
creating rights that have priority over the claims of unsecured creditors.1° 


6 Other values such as accountability and accessibility are, for reasons of space, left out of account here. 
On evaluating corporate insolvency law, see V. Finch, "The Measures of Insolvency Law' (1997) 17 
OJLS 227. For an earlier discussion focusing on farness m security arrangements see R. Goode, ‘Is 
the Law too Favourable to Secured Creditors?’ (1983-1984) 8 Can Bus Rev 53. 


9 On pari passu see R. Goode, Principles of Corset Duohenci Low (London Seca & Maxwell 
2nd ed, 1997) ch 7; D. Milman, ‘Priority Rights on Corporate Insolvency’ in Clarke (ed), Current 
Issues in Insolvency Law (London: Stevens, 1991). 


security charge, the 
set-off, the equitable right to trace and procedural securities. See generally I. Snaith, The Law of 
Corporate Insolvency (London: Waterlow, 1990); Goode, ibid; D. Milman, ‘Security for Costs: 
Principles and Pragmatism 1n Corporate Litigation’ in B. Rider (ed), The Realm of Company Law 
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A company can seek a loan without offering security but in such an unsecured 
arrangement the lender bears the risk that if the debtor company becomes 
insolvent, its own debt will be satisfied after the secured creditors have been paid.!! 
The unsecured creditor, moreover, has no enforceable interest in the debtor's 
property prior to winding up, only a right to sue for money owed and to enforce a 
court judgement against the debtor. 

Companies can also enter into a number of legal relationships that, on their face, 
appear to be sale arrangements but which operate in practice as security devices.!? 
The main devices are: reservations of title; hire purchase agreements; sale and 
lease back deals; sale and repurchase contracts and discounting of receivables.!? 
The key aspect of these agreements is that the debtor company is able to raise 
funds by allowing ownership to rest with the *creditor' rather than offering security 
and the ‘creditor’ avoids having to compete for insolvency assets with other 
creditors because he or she holds title, or has not passed title, in the assets at issue 
to the insolvent company.1* 

Finally, a loan can be secured through the 'guarantee'!5 of a third party — which 
may be an individual director of the debtor company but might also be a parent or 
subsidiary company within a group.!5 The guarantor is not liable for any amount in 
excess of that recoverable from the principal debtor and, if the guarantee is given at 
the request of the debtor, the guarantor has an implied contractual right to be 
indemnified by the debtor against all liabilities incurred.!? 

Turning to the patterns of borrowing that tend to be encountered in companies, 
these are liable to vary according to a number of factors such as the company's 
needs, size, commercial sector and plans, but bearing this in mind, some 
generalisations can be made. In doing so it is helpful to distinguish the practices of 
the small or medium enterprise (SME) from those of larger companies. 





corporate 
charges; the costs and expenses of liquidation; preferential creditors; secured creditors with floating 
: itors; shareholders i 


directors found liable for wrongful or fraudulent trading) who have debts owed to them by the 
company which have been deferred by order of the court). 

12 See F. Oditah, Legal Aspects of Recetvables Financing (London: Sweet & Maxwell, 1991) 11: 
Bridge, ‘Form, Substance and Innovation in Personal Property Law’ (1992) JBL L 

13 See Oditah, ibid 33-34, 50-55; Goode, n 10 above, 656—657. See also Goode ibid 646, et seq on the 
imposition of conditions on the right to withdraw a deposit and contractual set off. On charges over 
credit balances see Re BCCI (No 8) [1997] 3 WLR 909; Goode, ‘Charge-Backs and Legal Fictions’, 
[1998] 114 LOR 178; G. McCormack, ‘Charge Backs and Commercial Certainty in the House of 
Lords’ (1998) CFILR 111. 


T. : 

15 If A owes B a financial obligation then instead of, or ın addition to, taking a charge on A's property, B 
may take a contract with a third party, C, under which C promises to meet A's obligation to B if A 
fails to do so (C bemg the ‘guarantor’). See further R. Goode, Legal Problems of Credit and Security 
(London: Sweet & Maxwell, 2nd ed, 1988). 

16 The Government itself may also act as a guarantor and the UK offers a good deal of credit 
insurance to exporters through the Export Credits Guarantee Department which, inter alia, 
guarantees bills of exchange purchased by banks. Guarantees may relate to specific transactions or 
operate on a continuing basis and relate to a flow of transactions: see further Goode, n 10 above, ch 
30 


17 In an insurance arrangement, in contrast, the insurer protects the covered party and there 1s no right of 
indemnity against the defaulter see R. Goode, (1988) JBL 87. 
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Recent research on SMEs! reveals that small businesses tend to rely heavily on 
internal funds both for operating and investment purposes, with just over a third 
having no borrowings.!9 As for the amount of external finance raised by SMEs, 
survey evidence for 1995-1997 indicates that banks provided 47 per cent of this; 
hire purchase/leasing firms, 27 per cent; partners and shareholders, six per cent; 
factoring businesses, six per cent; other private individuals, four per cent; other 
sources, four per cent; venture capitalists, three per cent and trade customers, one 
per cent. These figures suggest a decline in bank finance compared to a similar 
1991 analysis (from 60 per cent to 47 per cent) and a rise in hire purchase/leasing 
sources (from 16 per cent to 27 per cent). 

Certain kinds of borrowing seem, additionally, to be size-dependent. Findings 
reported in 1997 suggested that smaller companies were more heavily dependent 
on asset-based financing (notably operating leases and hire purchase arrangements) 
than larger firms — with 50 per cent of SMEs using leasing (amounting to 19 per 
cent of their total debt) compared to only seven per cent of companies of all sizes.?! 
A more recent survey indicates that smaller firms tend to rely more on investments 
by owners or directors or revenue from sales than large companies. Conversely, 
large firms relied more on retained profits, bank overdrafts and term loans than 
their smaller brethren.” 

A noteworthy growth area in the sourcing of SME working capital has been 
factoring and invoice discounting? — a British Chamber of Commerce survey of 
1996 reported that 11 per cent of respondents used receivables financing. Statistics 
are also available on the use of retention of title clauses as a mode of quasi-credit. 
Surveys suggest that the majority of suppliers employ such clauses in their 
conditions of sale.24 An area of low uptake by SMEs, however, is equity financing, 


nn ee —————— "DC (————— À— 
18 See A. Cosh and A. Hughes (eds), Enterprise Britain: Growth, Innovation and Public Policy in the 
Small and Medium Enterprise Sector (Cambridge. ESRC Centre for Business Research, 1998) ch 7; 
Bank of England, Finance for Small Firms (London: Bank of England, 1999); Institute of Directors, 
Business Finance (London: JOD, 1999) (hereafter ‘IOD, 1999’). See also J. Freedman and M. 
Godwin, ‘Incorporating the Micro Business: Perceptions and Misperceptions’ in A. Hughes and D. 
Storey (eds), Finance and the Small Firm (London: Routledge, 1994); J. Bates, The Financing of 
Small Businesses (London: Sweet & Maxwell, 3rd ed, 1982); M. Chesterman, Small Businesses 
: Sweet & Maxwell, 2nd ed, 1982). 

19 See Cosh and Hughes, ibid 74; figures for the first half of 1997 indicate that total bank deposits held 
by the small business sector totalled £28.7 billion. Of responses to the IOD's 1999 survey of firms 
(ibid), over 90 per cent were from micro (under nine employees), small (10-49 employees) or 
medium (50-249 employees) firms and respondents stated that retained profits and investments by 
owners, directors and shareholders were their most commonly utilised sources of finance. 

20 Cosh and Hughes, n 18 above. 

21 City University Business School, The Role of Leasing m the Financing of Small and Medium Sized 
Companies (1997) 

22 IOD Survey, 1999, n 18 above, 6. f 


confidential basıs). 

24 J. Spencer, ‘The Commercial Realities of Reservation of Title Clauses’ (1989) JBL 220, 221 surveyed 
50 suppliers and 59 per cent of respondents said they used such clauses; S. Wheeler, n 14 above, 5, 
examined fifteen receiverships and liquidations and found 92 per cent of suppliers of goods had “some 
sort of reservation of title provision’. 
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where the evidence is that only three per cent of external financing to small 
businesses in 1996 was in the form of equity? and only a third of businesses were 
even prepared to consider equity financing. 

Funding by the venture capital industry grew by 54 per cent between 1995 and 
1996 but still accounted for only five per cent of financing by value, and of total 
informal venture capital investment, business angel activity makes up only a small 
proportion.?? 


The efficiency case for security?* 


An extended debate has been carried out in the USA on the efficiency case for 
security and a number of commentators from a law and economics background 
have pointed to the advantages of security? — notably that it helps companies to 
raise capital and it conduces to efficient lending by reducing creditors’ 
investigation and monitoring costs. 


Security facilitates the raising of capital 


A system of security, with priority, is frequently said to permit the financing of 
desirable activities that otherwise would not be funded.?? Thus, where a firm has a 
low credit rating but the opportunity to enter into a profitable activity subject to 
moderate levels of risk, it may be able to obtain funds by granting security when it 
would be unable to obtain unsecured loans. From the creditor's point of view, a 
major reason for taking security,?! in a risk-laden context, is, as noted, to establish 
claims that, on distribution of the insolvent company's assets, will rank above the 
claims of unsecured creditors. Creditors may also take security in order to gain 


25 Coah and Hughes, n 18 above. 

26 Bnrtish Chamber of Commerce, Small Firm Survey No 24: Finance (July, 1997). One reason for the 
low uptake of equity financing may be the general reluctance of those running SMEs to relinquish any 
substantial control over the enterprise: see Freedman and Godwin, n 18 above; Scott, ‘A Relational 
Theory of Secured Finance’ (1986) 86 Colum L Rev 901, 914; Bank of England, n 18 above, 51 The 
IOD Survey of 1999 produced a higher figure — 51 per cent of respondents said that in principle they 
would consider equity financing in order to expand their enterprise. Of those who said they would not 
consider this, 91 per cent cited potential loss of control as a reason for their reluctance: n 18 above, 
16. 

27 In 1996-1997 over £19m was invested by 373 business angels in 192 UK companies: Bank of 
England, n 18 above, 30. In February, 1999 the National Business Angels Network was set up. The 
aim of this national network (supported by the DTI and sponsored by the clearmg banks, the 


: Secured Financing 
(1979) 88 Yale LJ 1143; R Barnes, ‘The Efficiency Justification for Secured Transactions: Foxes 
with Soxes and Other Fanciful Stuff (1993) 42 Kansas L Rev 13; J White, ‘Efficiency Justifications 
for Personal Property Security’ (1984) 37 Vand L Rev 473; W. Bowers, ‘Whither What Hits the Fan?: 
Murphy's Law, Bankruptcy Theory and the Elementary Economics of Loss Distribution’ (1991) 26 


30 See, for example, S. Harris and C. Mooney, ‘A Property Based Theory of Security Interests: Taking 
Debtors' Choices Seriously (1994) 80 Va L Rev 2021, 2033, 2037; R. Stulz and H. Johnson, 'An 
Analysis of Secured Debt’ (1985) 14 J Fin Econ 501, 515—520. 

31 See Goode, n 6 above. 
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access to information. This can be achieved by using the threat of realising the 
security to obtain access to company decision-making. The creditor can thus 
become privy to managerial decisions, may even be represented on the board?? and 
may engage in informed monitoring in order to protect its security.?3 Security may, 
in addition, give the creditor a right of pursuit so that where the debtor disposes of 
property that is subject to a charge, a claim may be advanced against the proceeds 
of that disposition. Creditors may also seek security in order to increase their 
influence over the market behaviour of the debtor. A charge, for instance, may be 
so all-embracing as to give the charge holder what amounts in practice to an 
exclusive right to supply the debtor with credit, in that potential second financiers 
will be deterred from lending by the breadth of the existing charge. A creditor may, 
furthermore, take security as an alternative to expending resources on gaining such 
information as will allow him or her to quantify the financial risk involved in 
lending. Both the taking of security and the collection and analysis of information 
provide ways to limit and evaluate risks but in some circumstances creditors may 
prefer the former route to the latter on the grounds that it involves lower immediate 
costs and greater certainty. Finally, a creditor, À, may fear that if it is unsecured, 
some other more aggressive, unsecured creditors will act too quickly against the 
debtor company when it faces hard times and that this may prejudice tbe 
company's survival and the repayment of the debt owed to A. Creditor A may thus 
be motivated to seek security in order to discourage, or protect against, such 
precipitate action by unsecured creditors. 

Bearing in mind the above attractions of security, it might be asked why all 
creditors do not always demand security when advancing goods or money?* A 
first point is that the costs of negotiating and registering securities may be 
excessive given the financial risk involved. Thus, where a trade creditor advances, 
say a small stock of timber to a building firm for later payment, the sums involved 
may not justify the costs of drawing up a security agreement.?* Other reasons for 
not taking security may include the unfamiliarity of the small creditor with legal 
arrangements; the custom of informality within trading relationships; the time 
scales being worked to (with a large number of items being supplied at a high 
frequency); and the anticipated high costs of monitoring any security 
arrangement. 

Finally, the relative bargaining positions of the debtor and creditor may come 
into play — and large corporate debtors with unimpeachable credit ratings may 
insist on loans without security. If both parties are rational and informed, however, 
even the most powerful debtor is likely to be presented with a choice by the 
creditor — between a certain interest rate in combination with security and a higher 
interest rate without security. The rational creditor will set the difference in rates 
after calculating the extra risks of non-repayment that a lack of security brings. In 


32 See further V. Finch, ‘Company Directors: Who Cares about Skill and Care?’ (1992) 55 MLR 179, 
189-195. 

33 On creditors’ fears concerning their securities and on monitoring see text at 641. 

34 See B. Carruthers and T. Halliday, Rescuing Businesses: The Making of Corporate Bankruptcy Law in 
England and the United States (Oxford: Clarendon, 1998) 163; 305—306; Schwarcz, n 29 above, 446— 
447 


35 Supplies may, however, be delrvered under retention of title clauses: see text at 647. 

36 See Carruthers and Halliday, n 34 above, 305—306; B. Cheffins, Company Law: Theory, Structure and 
Operation (Oxford: Clarendon, 1997) 82. Schwarcz suggests that debtors may reeist offering security 
because they value the financial flexibility of keeping assets unencumbered (and available for use in 
financing in troubled times); they may consider that giving secunty signals weakness to markets and 
they may prefer to finance against cash flow: n 29 above, 447. 
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choosing which of the options to accept, the debtor will calculate whether the extra 
interest attending the unsecured loan is a greater cost than is involved in 
negotiating security and implementing a security agreement. The interest 
difference will tend to be smaller with a large, reputable firm and a short-term 
loan than with a small, newly established firm seeking a long-term loan. (The extra 
risk to the unsecured creditor is smaller and more easily calculated in the former 
instance). The costs of the interest difference will in all cases rise with the size of 
the loan. The expenses to the debtor of negotiating and implementing the security 
will usually vary to a lesser degree according to the size and reputation of the firm 
and will be unlikely to rise in a manner directly proportional to the size of the loan 
or security (the costs of drawing up the legal documents will seldom vary directly 
with the sum at issue). Overall, then, one would expect security to be demanded 
most often by powerful creditors (such as banks) who are dealing with small firms 
with poor or non-assessable reputations and who seek large sums over long terms. 

In considering how security facilitates the raising of capital it should be noted that 
security can be offered through fixed or floating charges. A fixed charge attaches, as 
soon as it is created, to a particular property and the holder of the charge has an 
immediate security over that property. In a corporate insolvency the holders of the 
fixed charges are the first to be able to realise their claims. A company that raises 
money by offering the security of a fixed charge may, moreover, not sell or 
otherwise deal with the property at issue without the consent of the charge holder. 
The most common fixed charge securities created by companies are legal mortgages 
over land. Equitable mortgages can also be created over a legal or equitable interest 
in land and a fixed charge on chattels can be made by a company, but this has to be 
registered in the Companies Registry. Intangible property, such as shares in another 
company, can also be the subject of a fixed charge. 

The floating charge attaches to a class of a company's assets, both present and 
future, rather than to a stipulated item of property.?? The assets covered are of a 
kind that in the ordinary course of business are changing from time to time and it is 
contemplated that until some step is taken by those interested in the charge, the 
company may carry on business in the ordinary way and dispose of all or any of 
those assets in the course of that business. Floating charges are commonly given 
over the whole of the undertaking of the borrowing company but the company 
nevertheless may deal with or dispose of such property without the approval of, or 
even consultation with, the chargeholder. Central to the floating charge is the 
notion of crystallisation. The company is free to deal with the property charged 
until an event occurs that converts the charge into a fixed charge over the relevant 
assets in the hands of the company at the time.?8 


37 See Illingworth v Houldsworth [1904] AC 355; Robson v Smith [1895|2 Ch 118; Re Yorkshire Ltd 
Woolcombers Association [1903] 2 Ch 284; Cork Report, n 7 above, paras 102-110 See generally W. 
Gough, Company Charges es (London: Butterworths, 2nd ed, 1991); “The Floating Charge: Traditional 
Themes and New Directions’ in P. Finn (ed), Equity and Commercial Relationships (Sydney: Law 
Book Co, 1987); D. Everett, The Nature of Fixed and Floating Charges as Security Devices (Monash 
University, 1988), S Worthington, n 14 above, ch 4; ‘Floating Charges — An Alternative 
(1994) CLJ 8; E. Ferran, ‘Floating Charges — The Nature of the Security’ (1988) CLJ 213; 
R. Grantham, ‘Refloating a Floating Charge’ (1997) CFILR 53. 

38 The events that crystallise the floating charge are the winding up of the company, the appointment of 


1998) 635-638; P. Davies (ed), Gower’s Principles of Modern Company Law (London: Sweet & 
Maxwell, 6th ed, 1997) 368—369; Re Brightlife Ltd [1987] Ch 200. See Cork Report, n 7 above, paras 
1575—1580 for criticisms of automatic crystallisahon. 
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The fixed charge may encourage institutions such as banks to make funds 
available to companies but the disadvantage of such a charge, in efficiency terms, 
is that it restricts the freedom of managements to deal with the assets charged in the 
ordinary course of business. This might not present great difficulty where the 
company's main asset is land, but where the bulk of assets is represented by 
machinery, equipment, trading stock and receivables,? such constraints might 
inhibit business flexibility at some cost. As for the fixed charge and insolvencies, 
enforcement issues are relatively simple, assisted by the requirement that such 
charges be re 

Returning to the is charge, the efficiency rationale is that it allows the 
creation of security on the entire property of the borrowing company and so 
provides companies with an easy and effective way to raise money by offering 
considerable security to the lender. At the same time, it involves minimum 
interference in company operations and management. For bankers, the floating 
charge offers an attractive way to secure loans. It gives them a broad spread of 
security together with priority over unsecured creditors of the company (commonly 
trade creditors or customers).*! Any provider of finance to a company may ask for 
the security of a floating charge but floating charges are normally encountered in 
the case of banks lending by overdraft or term loan and the purchasers of 
debentures in the loan stock market. (Such lenders will usually combine fixed. 
charge security over stipulated assets such as land or buildings with a floating 
charge over the rest of the company’s assets and undertaking).€ 

The Cork Report noted? in 1982 that the use of the floating charge was so 
widespread that the greater part of the loan finance obtained by companies, 
particularly finance obtained from banks, involved floating charge security and 
that the majority of materials and stock in trade of the corporate sector was subject 
to such charges. 

As indicated, security offers a way to lower loan costs by reducing the risks 
faced by lenders — if the company does meet trouble, the lender with security has a 
better chance of recovery than would be the case if all creditors drew from the 
same pool.^* Such considerations are at their strongest where the form of security 
offers a level of risk reduction that is quantifiable. In the case of the floating charge 
there are, however, uncertainties inherent in the device and the relevant law (to be 
discussed below) and these reduce the degree to which such quantification is 
possible.*5 


39 See Oditah, n 12 above. 

40 On enforcement and registration, see Snaith, n 10 above, chs 7 and 8. 

41 A floating charge gives the creditor the added advantage of freedom to appoint a receiver or an 
administrative receiver to enforce their security: see further Goode, n 9 above, ch 9. 

42 e Me eee 

43 n 7 above, para 104. 

44 The CBI has stated that the average payout for unsecured creditors following receaverships in the UK 
is roughly two pence in the pound: see Justice, Insolvency Law: An Agenda for Reform (London: 
1994) 7. The Society of Practitioners in Insolvency (SPI) reported that in the year to 30 June 1998 
preferential creditors (eg the Crown) and secured creditors could expect to recover 38 per cent and 37 
per cent of debts respectively in business failures but unsecured creditors would only recover on 
average seven per cent of moneys owed. Preferential creditors could anticipate 100 per cent returns in 
27 per cent of cases compared to 18 per cent for secured creditors and two per cent for unsecured 
creditors. In 75 per cent of cases unsecured creditors received nothing but zero returns were suffered 
by both preferential and secured creditors m only 47 per cent of cases. The overall return to creditors 
was 18 pence in the pound SPI, Survey. Company Insolvency m the United Kingdom (London: SPI, 


1999). 
45 See text at 659. 
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Security reduces investigation and monitoring costs 


A further reason why security may both encourage lending and produce efficient 
lending is, as noted, that it can offer the creditor a far more economical means of 
managing the risks of lending than is potentially provided by an investigation into 
the creditworthiness of the debtor.*6 The creditor granted a security that covers the 
amount of the loan for the period of the loan is thus well positioned to extend credit 
at an appropriate interest rate but is not obliged to calculate the probability of 
default or the expected value of its share of the borrower's assets in insolvency. 
The protection offered by the security rules out the need to calculate the extent or 
probability of any loss. What the taking of security does not rule out, however, is 
the need to calculate the probability that corporate managers will devalue that 
security by such practices as asset substitution. 

Security can also be said to reduce the risks of lending by assisting creditors to 
take appropriate monitoring and preventative actions to deter any misbehaviour by 
the debtor that might prejudice recovery of the sums owed. An overall efficiency 
loss may occur if a firm's shareholders and managers pursue certain activities in an 
attempt to maximise shareholder returns but in doing so increase the expected 
losses to creditors by a greater amount than the expected shareholder gains.*7 
Without monitoring, a firm may act in ways prejudicial to creditor interests, and the 
shareholders and managers of the company may transfer wealth away from lenders 
and dilute their potential claims. A number of fears may loom large in creditors' 
minds.“ First, that excessive dividend payments may be made thereby reducing the 
value of the firm.?? Second, excessive borrowing may occur when new debt is 
raised, which may affect the claims of prior debt or, if subordinate, may increase the 
insolvency risk of all creditors by changing the level of gearing and thus the risks 
associated with capital structure. Third, assets may be taken outside the company 
and out of the reach of creditors in an insolvency.5! Fourth, asset substitutions may 
occur in a way that alters the risk profile of the firm and disadvantages the creditor 
(for example where a move from tangible fixed assets to intangibles takes place).52 
Fifth, under-investment may occur where managers forego investments that would 
benefit lenders”? (they may, alternatively, engage in inefficient strategies because 
their central aim is to preserve managerial jobs). Finally, managers may engage in 
excessive risk taking.* They may borrow money for stated purposes but divert 
those funds towards use on projects presenting higher financial risks — projects the 
creditor would not have funded at the given rates and terms or perhaps at all. 


————————————————————————— 

46 See L. Bebchuk and J. Pred, "The Uneasy Case for the Priority of Secured Clams in Bankruptcy’ 
(1996) Yale LJ 857, 914; Buckley, n 29 above, 1421-1422. 

47 Bebchuk and Fried, ibid 874. 

48 See J. Day and P. Taylor, "The Role of Debt Contracts in UK Corporate Governance’ (1998) J Mgmt 
& Govnce 171; C. Smith and J. Warner, ‘On Financial Contracting: An Analysis of Bond Covenants’ 
(1979) 7 J Fin Econ 117. On agency costs generally see M. Jensen and W. Meckling, “Theory of the 
Firm: Managerial Behavior, Agency Costs, and Ownership Structure’ (1976) 3 J Fin Econ 305. 

49 ie if cash flows are directed to dividends rather than investment or the repayment of debt or if assets 
are sold (for example by sale and lease back arrangements) and the proceeds paid in dividends 
reducing the value of assets available to creditors on break-up: see Day and Taylor, ibid 176. 

50 ibid. 

51 Om asset dilution see Smith and Wamer, n 48 above, 118; G. Triantis, ‘Secured Debt Under 
Conditions of Imperfect Information' (1992) 21 J Legal St 225, 235. 

52 Sec R. Green and E. Talmor, ‘Asset Substitution and the Agency Costs of Debt Fmancing’ (1986) 10 
J Banking Law 391; M. Miller, "Wealth Transfers in Bankruptcy: Some Illustrative Examples’ (1977) 
41 Law &nd Contemp Problems 39 

53 See S. Myers, ‘Determinants of Corporate Borrowmg’ (1977) 5 J Fin Econ 147. 

54 See Bebchuk and Fried, n 46 above, 873—875; Triantis, n 51 above, 237—238. 
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In responding to these potential problems, creditors can seek security; obtain price 
protection by trading debts where possible; spread risks by diversifying; shorten 
repayment periods; use covenants in debt contracts; or monitor. On the latter 
front, the creditor can seek, in the first instance, to acquire information from the 
company in order to determine the probability of default or in order to bring pressure 
on the company to engage in fiscally prudent behaviour?! The creditor may, 
accordingly, demand the production of periodic financial statements and may go so 
far as to place a representative on the debtor company's board.?* A creditor may 
react to such information by adjusting its estimation of risk and (where the contract 
allows it) changing the interest rate charged or even adjusting the period of the loan 
to demand early repayment.’ In more interventionist mode, a creditor may take the 
additional precaution of imposing contractual limitations on the kinds of conduct in 
which the debtor may engage. These restrictions can, as noted, deal with limits on 
dividend payments, the maximum gearing of the company and the disposition of 
assets.. Such clauses, however, can only offer incomplete protection for creditors 
since anticipating the kinds of conduct that may prejudice their interests can be 
extremely difficult and it may be costly to draft such terms and to monitor and 
enforce compliance.9 Competition in the loan market may, furthermore, limit the 
creditors' ability to impose such constraints — the average trade creditor, for instance, 
does not normally attempt to draft contracts on a transaction-specific basis. Normal 
trading arrangements may involve sums of money that are too small and time scales 
that are too short to justify extensive contractual stipulations.9! 

The dilution of assets may be subject to legal restriction® but those in control of 
a firm may still enjoy considerable discretion in deciding whether to transfer assets 
to shareholders and, without the probability of sustained monitoring and 
enforcement, legal restrictions may offer only weak deterrence. 

At this point it is worth considering when a creditor will possess an incentive to 
monitor a debtor's behaviour. Here the key is the balance between monitoring 





companies being required to maintain thear property and even to continue in the same line of business. 
see further W. Klein and J Coffee, Business Organization and Finance (Westbury: Foundation Press, 
4th ed, 1990) 215—225. 

57 On secunty being taken for *active' rather than ‘passive’ reasons see R. Scott, ‘A Relational Theory of 
Secured Financing’ (1986) 86 Colum L Rev 901, 950: ‘the function of secured credit ıs conceived 
within the industry as enabling the creditor to influence debtor actions poor to the onset of business 
failure. This conception 1s markedly different m effect from the traditional vimon of collateral as a 
residual asset claim upon default and 1nsolvency' 

58 See Finch, n 32 above, 189-195 On creditor monitoring and corporate governance see G. Triantis and 
R. Daniels, ‘The Role of Debt in Interactive Corporate Governance’ (1995) 83 Calif L Rev 1073. On 
creditor control over financially distressed corporations see S. Gilson and M Vetsuypeas, ‘Creditor 
Control m Financially Distressed Firms: Empirical Evidence’ (1994) 72 Wash Univ LQ 1005. 

59 Another option may be to purchase insurance to cover losses ansing from default: see Cheffins, n 36 
above, 75. Yet a further strategy for the creditor is to reduce risks by diversification in the lending 
portfolio. As noted, however, a creditor’s incentive to monitor will reduce as the number of its debtors 
increases and the average loan sum dimimshes. 

60 See generally Day and Taylor, n 48 above: South and Warner, n 48 above. 

61 See further Finch, ‘Creditor Interests and Directors’ Obligations’ in Sbeikh and Rees (eds), Corporate 
Governance and Corporate Control (London: Cavendish, 1995) 133—134: Bebchuk and Fried, n 46 
above, 886—887 

62 Companies Act 1985 ss 135-141; Second Council Directive 77/91/EEC of 13 December 1976, OJ 
1997, No. L26/1; Insolvency Act 1986 ss 238, 239, 423. See P. Davies, ‘Legal Capital in Private 
Companies in Great Britam’ (1998) Die Aktien Ges 346. 

63 See Jackson and Kronman, n 29 above, 1160-1161; Modligiani and Pogue, ‘An Introduction to Risk 
and Return' (1974) 30 Fin Anal J 68 
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costs and the size of the loan. Monitoring will be worthwhile if it costs less than the 
anticipated gain in risk reduction that it produces, where the latter is calculated by 
multiplying the diminution in the probability of non-payment and the size of the 
potential non-payment. It follows that small loans will justify only modest levels of 
monitoring. 

Security is said to be liable to reduce the overall costs of creditor monitoring 
where a number of creditors have different levels of pre-existing information and 
monitoring costs. Some creditors (for example trade creditors) who have 
continuing and day to day relationships with their debtors may enjoy low 
monitoring costs and may reduce their lending risks by utilising their stock of 
knowledge on debtor creditworthiness. Where such monitoring serves to encourage 
financially sensible management this will benefit the whole body of creditors.© 
Other creditors, such as banks, may not possess such bodies of information and it 
may be cheaper for them to reduce risks by taking security rather than by engaging 
in detailed monitoring.© Providing potential creditors with the choice of secured or 
unsecured loans may thus encourage efficient lending by allowing creditors to 
choose the lowest cost ways of reducing risks and so of lending. The end result, it 
is suggested by proponents of security, will be a reduction of total monitoring and 
lending costs. 

A further suggested efficiency offered by security is the opportunity for creditors 
to develop an expertise in monitoring a particular asset or type of asset and, 
accordingly, to limit monitoring costs by avoiding the need to monitor the total 
array of the company's financial activities. Finally, it can be argued that, at least 
in some circumstances, the granting of security can serve to demarcate monitoring 
functions in a manner that proves more efficient than regimes in which many 
creditors all replicate monitoring efforts. Thus, where security is fixed over a key 
asset and control of this will benefit all creditors by fostering prudent management 
more broadly, there is an avoidance of duplicated monitoring and the markets will 
reward monitors and non-monitors appropriately by compensating secured 
monitors with prior interests in the debtor’s assets and by allowing unsecured 
non-monitors to charge low interest rates that do not have to reflect monitoring 
costs. The overall efficiency arises because even if such ‘key asset’ arrangements 
are not the norm, the opportunity of offering security allows the market to choose 
such arrangements where they lower costs all round. 

Would such monitoring efficiencies not be achieved in the absence of security? 
Would the parties involved not simply negotiate the contractual arrangements that 
best allow them to reduce risks? The argument for security here is that it provides 
lower transaction costs than other arrangements.” This is argued to be the case not 
least because any attempts by creditors to negotiate priority relationships between 
themselves would be beset by free-rider and hold-out problems, especially where a 
firm's creditors are numerous.?! 





64 ibid; Scott, n 57 above, 930-931. 

65 Triantis and Daniels, n 58 above, 1080. 

66 See, however, Triantis and Daniels, ibid 1082-1088, who see banks as playing the ‘principal role in 
controlling managerial slack’; also Scott, n 57 above. 

67 See, for example, Jackson and Kronman, n 29 above. 

68 See D. Baird and T. Jackson, Cases, Problems and Materials on Security Interests in Personal 
Property (Mineola, New York: Foundation Press, 1984) 324—328; J. White, n 29 above. 

69 See Jackson and Kronman, n 29 above, Day and Taylor, n 48 above. 

70 cf A. Schwartz, ‘A Theory of Loan Priorities’ (1989) 18 J Legal St 209. 

71 Sce S. Levmore, ‘Monitors and Freeriders in Commercial and Corporate Settings’ (1982) 92 Yale LJ 
49, 53—55; Scott, n 57 above, 909-911. 
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The incentive to finance efficiently 


The core objection to the provision of security is that when corporate debtor A 
arranges a secured loan with creditor B this may prejudice the interests of non- 
involved third party creditors C, D and E and may create incentives to corporate 
inefficiency. Such an arrangement has tbe effect of transferring insolvency value 
from C, D and E to B because C, D and E are not in a position to adjust their claims 
against A or the interest rates they charge.” This inability to adjust may occur for a 
number of reasons. First, the creditor may be involuntary — as where a party is 
injured by the company and is a tort claimant with an unsecured claim against the 
company. Such involuntary creditors cannot adjust their claims to reflect the 
creation of a security interest.?? 

The inability to adjust may also be a practical rather than legal matter. Thus, 
voluntary creditors with small claims against the firm (for example trade creditors, 
employees and customers) may not have interests of a size that would justify the 
expenses involved in adjusting the terms of their loans to the company and in 
negotiating these changes with the company. Such expenses, indeed, might be 
considerable and would involve expenditure on gaining information on the 
company’s level of secured debt, its likelihood of insolvency, its expected 
insolvency value and the extent of its own unsecured loan.” In practice, small 
creditors may suffer from a degree of competition in the market place that rules out 
the negotiation of arrangements that adequately reflect risks.’> If a small supplier 
of, say, tiles for roofing work, is considering adjusting the terms on which credit is 
offered, that supplier may anticipate that competing small tile firms, who are ill- 
informed and cavalier concerning risks, may be willing to offer terms that under- 
cut it in the market. The supplier will, accordingly, feel that it cannot adjust and, 
indeed, that resources spent on evaluating the need for adjustment (and its rational 
extent) would be wasted. 

Trade creditors tend not to look at the risks posed by individual debtors but will 
charge uniform interest rates to their customers. It could be argued, nevertheless, 
that those trade creditors who are successful are those who build into their prices an 
interest rate element that, in a broad-brush manner, reflects averaged-out 
insolvency risks. They may, for instance, adjust their prices periodically until 
they produce an acceptable return on investment.” The effect is to compensate, at 
least over a period of time, for difficulties of adjustment. This, it could be 
contended, is efficient because, within reasonable bounds, even small, unsecured 
creditors manage to attune rates to reflect average risks. 

A first difficulty with this argument, however, is that it assumes a level of 
stability in the trade sector and leaves out of account those trade creditors who 
have gone out of business through their failures to adjust — perhaps in their early 
weeks and years. These lost enterprises involve costs to society. The argument also 
leaves out of account those ill-informed and ill-equipped parties who cannot adjust 


72 See Bebchuk and Fried, n 46 above, 882—837. 
73 See L. LoPucki, "The Unsecured Creditor's Bargain’ (1994) 80 Va L Rev 1887, 1898-1899; J. Scott, 
, Secured Debt and Optimal Capital Structure’ (1977) 32 J Fin L 2-3; P. Shupack, 
‘Solving the Puzzle of Secured Transactions’ (1989) 41 Rutgers L Rev 1067, 1094-1095. 
74 Bebchuk and Fried, n 46 above, 885. 
75 See J. Hudson, “The Case Against Secured Lending’ (1995) 15 Int Rev of Law and Econ 47. 
76 See Buckley, n 29 above, 1410-1411 and cf LoPucki, n 73 above, 1955-1958. 
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by averaging processes or by learning from the market. Many trade creditors, for 
example, will operate in dispersed, changing markets in which learning is difficult, 
the process of matching prices to risks may take a long time and may be delayed, 
distorted or prevented by changes of actors and the arrival in the market of numbers 
of unsophisticated operators who fail adequately to consider risks. As LoPucki 
concludes: "With a constant flow of new suckers and poor information flows there is 
no a priori reason why the markets for unsecured credit cannot persistently 
underestimate the risk, resulting in a permanent subsidy to borrowers’.7/ 

Second, those who do adjust by adopting ‘averaging’ approaches to pricing 
credit may be adjusting to inefficient distributions of risk. Thus, if risks are placed 
disproportionately on the shoulders of those who can only adjust by averaging 
methods, these are liable to be the unsecured creditors who are least able to 
manage, absorb and survive financial risks and shocks. Even if rough adjustment 
by averaging was able to compensate for the sums, in pounds sterling, of expected 
insolvency losses, small trade creditors would be unlikely to take on board the 
potential shock effect on their company of a debtor’s insolvency. They would be 
like ships’ officers who could calculate the expected size of a hull fracture but not 
whether it would be above or below the waterline. There is an efficiency case for 
placing risks on those best able to calculate their precise extent, best able to survive 
them and most likely to avoid the further costs of shock — in short, for placing risks 
where they can be managed at lowest overall cost. The loading of risks on 
‘averaging’ adjusters is not consistent with that approach. 

Finally, the loading of risks onto small, unsecured creditors may cause 
competitive distortions that are socially inefficient. To give a simplified example: 
suppose a debtor company is in the house construction business and is considering 
whether to fit traditional timber or aluminium double-glazed windows in its new 
houses./5 It may buy timber windows on credit from a small, efficient carpentry 
company that does not demand security or double glazing from a multi-national 
firm whose lawyers insist on security. If the carpentry company adjusts its prices to 
reflect its high default risks (by a rule of thumb method) and by virtue of so doing 
charges more for windows than the multi-national firm, the contractor will obtain 
the window frames from the multi-national firm in spite of the carpentry company 
having been the more efficient manufacturer — the allocation of risks has produced 
the distorted, and inefficient, purchasing decision. 

Creditors, similarly, who grant unsecured loans on fixed interest rates will be in 
no position to adjust to the creation of new security interests by corporate debtor A. 
The resultant effect of such non-adjustment is that debtor A, in deciding to 
encumber further assets, knows that a group of creditors will not adjust their terms 
or rates — A is thus in a position to ‘sell’ some of its insolvency value to the secured 
creditor in return for a reduced interest rate.79 

Such a favouring of the secured creditor will prove inefficient in so far as 
corporate decision-makers will have incentives to act so as to increase value to 
shareholders and secured creditors even if such increases are less than the losses to 
non-adjusting creditors in the form of diminutions in their expectations on 
insolvency.9 A system of full priority, moreover, will give debtor company A an 
incentive to create a security so as to transfer value away from non-adjusting 
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78 Aesthetic cnteria would clearly lead to only one decision but are left out of account bere. 

79 Bebchuk and Fried, n 46 above, 887. 

80 On the extent to which different non-adjusting creditors are hurt by the creation of a new secunty 
interest see Bebchuk and Fred, ibid 894—895: LoPucki, n 73 above, 1896-1916. 
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creditors in circumstances where the effect is to reduce the total value to be 
captured by all creditors on an insolvency. 

As for the decision-making incentives of corporate managers, a further 
inefficiency may arise in so far as biases in favour of secured creditors may lead 
both to an excessive resort to secured loans (a resort encouraged by the 'subsidy' 
from non-adjusting creditors) but also to excessively risky decision-taking. 
Excessive risk-taking is liable to occur because corporate managers, when 
assessing the gains versus losses in any given transaction will weigh gains to the 
company against losses that (in an insolvency) will be at least partially borne by 
unsecured creditors. This externalising of risk to unsecured creditors will 
accordingly distort managerial decision-making.?! In social terms, again, the 
bearing of excessive risks by unsecured creditors may be especially undesirable 
since these creditors are frequently small and less able to survive losses than larger 
creditors, such as banks, who tend to be secured.® 

There is, however, an argument that unsecured creditors who bear the above 
risks are more than compensated for these burdens because allowing firms to offer 
security gives a financial flexibility that reduces the probability of corporate failure 
to an extent that benefits unsecured as well as secured creditors.*? This might not 
be so where security is granted on existing debt but, the contention is, it is the case 
where lenders offer new money in return for security (‘new money secured credit"). 
Unsecured creditors may face the prospect of a smaller share of the insolvency 
assets in so far as the new security will shrink the pool of those assets but their 
compensation is that they face a greater prospect of the firm remaining viable and 
making due repayments.9^ 

Whether this argument has force turns on the circumstances in which gaining 
loans by granting security will reduce the probabilities of insolvency to such an 
extent that it achieves the above compensation effect. This is unlikely to be the 
case when companies are in robust health but becomes more likely as troubled 
times are approached." The implication is that it may be efficient to allow 
suppliers of capital to ‘jump the queue" ahead of other creditors in identifiable 
troubled times (eg in formal protection pres — but it is unlikely to be efficient in 
more comfortable corporate circumstances.96 

It might also be argued that small trade creditors who do not think that taking 
security is justified in relation to a transaction will be able to avoid the severe 


81 M. bes e di ria us (1980) 11 Bell J Econ 550. Secunty with priority thus 
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899—890; H. Hansman and R. Krackman, “Towards Unlinuted Shareholder Liabihty for Corporate 
Torts’ (1991) 100 Yale LJ 1879; D. Leebron, 'Limited Liability, Tort Victims and Creditors’ (1991) 
9] Col L Rev 1565. 

82 See Hudson, n 75 above, 61 

83 See Schwarcz, n 29 above. 

84 The overall value of the unsecured creditor’ s claim is the liquidation value of the claim muluplied by 
the chance of the debtor's not going into liquidation, plus the non-liquidation value of the clam 
multiplied by the chance of the debtor’s not liquidating: see Schwarcz, ibid 441. 

85 Compare Schwarcz, n 29 above, 441-443 with Bebchuk and Fried, n 46 above, 890-891, 920 who 
suggest that only rarely will the availability of secured credit increase the probability that unsecured 
creditors will be paid in full. 

86 A regime of statutory super priority for providers of capital during the proposed CVA moratorrum 
was suggested in the Insolvency Service’s Consultative Document, n 2 above. The idea was dropped, 
after consultation, 1n the Insolvency Service’s Revised Proposals, n 2 above, but press reports suggest 
its revival in the 1999 deliberations of the Government’s Insolvency Law Review Group: Financial 
Times 26 May 1999. In Ireland the Companies (Amendment) Act 1990 allows an ‘examiner’ to 
‘certify’ liabilities incurred in the moratorium so that those liabilities will be met in advance of other 
creditors’ claims. R. Ensor, ‘ Examinershrps ın Ireland’ (1999) 15 Insol Law & Practice 53. 
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consequences that befall an unsecured creditor in an insolvency by resorting to 
‘quasi-security’ and taking ‘self-help’ measures®’ such as using retention of title 
clauses in their supply contracts.5? Unfortunately, however, quasi-security devices 
bring their own difficulties and may aggravate existing problems. A first point is 
that quasi-security devices may produce transfers of insolvency wealth away from 
those unsecured creditors who cannot adjust to the use by others of such devices? 
and the result may be the production of those inefficiencies that were discussed 
above in relation to security. Many submissions to the Cork Committee argued that 
on the Continent of Europe the wide use of reservation of title clauses had *virtually 
emasculated' insolvency procedures as an effective remedy for unsecured creditors 
since there was generally nothing left in the estate for them.9? Quasi-security devices 
tend to be used by the larger, better-placed companies who would otherwise be 
unsecured and such use exploits this superior positioning and produces distortions 
In the pricing of credit. This point can, perhaps, be over-stated because the costs of 
inserting a retention of title clause into a supply contract may be small 
(standardised contracting reduces costs in this respect), but there are, nevertheless, 
suppliers of certain types of goods who cannot retain title effectively and who may, 
as a result, have to bear undue expected insolvency costs. As the Cork Committee 
noted in relation to retention of title clauses: ‘Fuel supplied to heat furnaces or 
fodder supplied for livestock, disappears on consumption and paint applied to the 
fabric of a factory becomes attached to the realty; the supplier of credit is 
necessarily left with an unsecured claim in the insolvency of the customer' 9! 

A second objection to the use of quasi-security is that it undermines many of the 
efficiencies that are associated with the system of secured priorities. Security, with 
priority, can be said to reduce the price of credit by reducing risks to lenders — they 
anticipate, when they are given security, that the protection they enjoy will not be 
diluted in value by subsequent actions of the debtor.%? If, however, the debtor looks 
to quasi- security and shifts its asset pattern so as to rely more heavily on the use of 
assets that are leased or subject to hire purchase agreements, retentions of title or 
other sale-based security devices, the protection offered to the secured creditor will 


87 On the use of other ‘devices’ to jump the pnonty queue see A. Belcher and W Beglan, ‘Jumping the 
Queue’ (1997) JBL 1; J. Ulph, ‘Equitable Proprietary Rights in Insolvency: the Ebbing Tide?’ (1996) 
JBL 482; Worthington, n 14 above, chs 2 and 3; H. Anderson, ‘The Treatment of Trust Assets in 
English Insolvency Law’ in McKendrick (ed), Commercial Aspects of Trusts and Fiduciary 
Obligations (Oxford: Clarendon, 1992) 

88 On retention of title clauses see n 19 above. For statistics on the use of ROTs see text at 636. 

89 See Diamond Report, n 8 above, and Report of the Committee on Consumer Credit Cmnd 4596 
(London: HMSO, 1971) hereafter ‘Crowther’. 

90 Cork Report, n 7 above, para 1624 On judicial reluctance to recognise extensions of ROTs into the 
manufactured product or its proceeds (ie without being registered as a charge) see, inter alia, Borden 
(UK) Ltd v Scottish Timber Products Ltd [1981] Ch 25; Re Peachdart Ltd [1984)] Ch 131; Chaigley 
Farms Ltd v Crawford, Kaye & Greyshire Ltd [1996] BCC 957. But see Armour v Thyssen [1991] 2 
AC 339; Re Weddel (NZ) Ltd [1996] 5 NZBLC 104. See further, J. de Lacy, ‘Processed Goods and 
Retention of Title Clauses’ (1997) 10 Palmer’s In Company 1. 

91 ibid para 1619 

92 As the essence of a floating charge is that the company is free to deal with its assets in the ordinary 
course of business, it has been held that this includes being able to create fixed charges on assets 
within the class covered by the floating charge, having prionty over the floating charge, in order to 
secure borrowing in the ordinary course of the company’s business: see Wheatley v Silkstone & High 
Moor Coal Co [1885] 29 ChD 715. In view of the court’s recognition (in Re Automatic Bottle Makers 
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charge. On the question of establishing knowledge or notice of such a clause (thereby depriving a 
subsequent chargee of protection) see Farrar’s Company Law, n 38 above, 640. 
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be diminisbed. Fewer assets will enter the insolvent estate in the scenario involving 
heavy reliance on quasi-security and the holder of, say, a floating charge, will have 
a call on a slimmer body of assets. The efficiency loss is caused by the uncertainty 
faced by the secured creditors — if they cannot assess the level of protection that 
their security will offer they will either not lend or will cost into the price of credit 
the increased level of risk tbat they face. Uncertainty thus increases credit costs. 

A third objection continues the theme of uncertainty. In so far as quasi-securities 
do not have to be registered, there is a lack of information available to creditors, 
secured and unsecured, concerning the position of a company's indebtedness. The 
trade creditor, for instance, may deal with a customer who displays to the world 
large warehouses with stocked shelves but the title to these assets may belong to a 
third party and the information relating to this position may well be unavailable to 
that trade creditor. This possibility will be anticipated by the rational trade creditor 
who will increase the cost of supply to reflect the unknown risks faced, but again, 
uncertainty increases credit costs inefficiently. 

The need for more information on quasi-security was recognised by the 
Crowther and Diamond Reports which both argued in favour of a new register of 
‘security interests’. This, for Diamond, would include ‘not only mortgages, charges 
and security in the strict sense but also any other transfer or retention of any 
interest in, or rights over, property other than land which secures the payment of 
money or the performance of any other obligation’. 

The above problems are compounded by legal uncertainties. Insolvency lawyers, 
like any others, will always succeed to an extent in rendering the application of 
laws uncertain; if necessary they will argue about the relevant facts as much as the 
applicable laws.* There are degrees of uncertainty, however, and costs to 
companies will increase where the law is excessively complex or uncertain. The 
problem associated with quasi-security is that the law is fragmented, it treats 
essentially similar transactions in very different ways and causes unnecessary legal 
complications.” As Diamond concluded: "The complexity and uncertainty of the 
law leads to expense and delay and hinders legitimate business activities The 
variations in the different legal rules cause problems in determining priorities 
between competing interests and give rise to fortuitous differences in 
insolvency’. On reservations of title, in particular, another commentator 
suggested that the formal law was 'uncertain in its application in almost every 
area. The most basic level of law in simple reservation of title clauses is open to 
differing interpretations’ .?7 

Finally, it could be cautioned that quasi-securities not only queer the pitch for 
security mechanisms but they even fail to work well themselves. In the case of 
retention of title clauses it has been suggested that even claimants with the 
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strongest cases face a formidable series of obstacles to recovery, that those 
insolvency practitioners who act as administrative receivers or liquidators enjoy 
huge expertise and ‘repeat player’ advantages over claimants and that the overall 
result is that only 15 per cent of claimants succeed in recovery.?? It is, accordingly, 
conceivable that, as presently operated, a device such as the retention of title clause 
achieves the worst of a number of worlds: it is capable of aggravating the position 
of the small trade creditor; it is perceived (wrongly) as a huge threat by holders of 
floating charges and this escalates credit costs; and yet the device fails, at the end 
of the long and legally uncertain day, to deliver real protection to the quasi-secured 
creditor. 


Investigation and Monitoring 


The argument that security encourages efficiency of investigation and information 
gathering can be pressed too far. It has been contended that security benefits all 
creditors in so far as the ability to gain credit on the basis of security evidences in 
itself a degree of creditworthiness.” A major proponent of this ‘signalling’ theory 
has, however, himself come to question it on the grounds that bad debtors may be 
both willing and able to mimic the signals of good debtors.!© Other counter- 
arguments to the signalling hypothesis are that the security interest may not in 
reality offer a clear signal since borrowing on a secured, rather than on an 
unsecured basis, is usually the preference (sometimes the insistence) of the creditor 
rather than the debtor company and that the offering of security signals not so 
much the creditworthiness of the debtor as tbe nervousness of the relevant 
lender.!?! It is also dubious whether signalling gains routinely outweigh the costs 
of secured lending.!9? Other commentators, moreover, have questioned the value of 
signalling on the grounds that firms may seek credit as much to help with short 
term cash flow problems as to finance programmes of capital expansion. Signals 
relating to the former, rather than the latter, may be of little value to the array of 
prospective creditors. 103 

The claim that security leads to efficient monitoring should also be treated with 
some caution. The notion that monitoring by a secured creditor will encourage 
managerial prudence and will bring spill-over benefits to the advantage of creditors 
as a whole can be responded to by noting that those benefits are liable to be 
insignificant where creditors are concerned to ensure that there is no dilution of 
their particular security rather than to encourage good decision-making generally 
in relation to the company's affairs. This point can be deployed, indeed, to turn the 
monitoring argument on its head. If security fixes on particular assets it may offer a 


98 Wheeler, ibid 178. See also Spencer, n 24 above, in whose survey half of respondents said that their 
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disincentive to monitor generally and, even where a specific item of equipment is 
monitored, the creditor may not examine whether it is being used productively. If, 
moreover, most small to medium sized firms possess only one creditor who is 
sufficiently sophisticated to be able to monitor efficiently (as US evidence 
suggests)! the tendency for that creditor to be the secured creditor means that any 
inclination to monitor may be easily exaggerated. It can further be objected that it 
is rash to assume that those in possession of security are well-positioned to monitor 
management behaviour. There may, indeed, be circumstances in which unsecured, 
but well-informed, trade creditors may be better placed to monitor.105 

Other factors may also militate against monitoring by secured creditors. They 
may have little interest in improving the profitability of their debtor company, 
since, unlike shareholders, they will not enjoy a proportion of profits but face a 
fixed rate of return.!0$ Creditors who lend to a large number of debtors may be 
reluctant to devote resources to detailed monitoring of each of their debtor 
companies and lending institutions may lack the expertise and specialised trade 
knowledge necessary for assessing managerial performance effectively.!97 
Creditors, moreover, may be ill-disposed to monitor because they may consider 
that a corporate insolvency may result from causes other than mismanagement!9* 
and that monitoring, at best, offers only partial protection against insolvency. The 
creditors may be interested in security principally as a means of limiting the 
financial consequences to them of insolvency rather than as a mechanism allowing 
them to intervene in order to prevent corporate disaster. 

Close inspection should also be made of the argument that security provides an 
efficient way for different creditors to co-ordinate their monitoring activities and 
avoid inefficient duplications of effort. If, as noted, small and medium-sized firms 
tend not to borrow from more than one creditor who is capable of monitoring, there 
is little need for such co-ordination and its value, accordingly, may be easily 
overstated.109 The notion, moreover, that one creditor will benefit from knowledge 
of the monitoring actions of another creditor has to be treated with care.!!? Thus, a 
large creditor such as a bank may end a relationship with a debtor and the market 
may hear of this but the action may have been taken for reasons unrelated to any 
assessment of managerial performance (the bank may, for instance, have 
negotiated an unfavourable agreement). A bank may, in anotber context, appear 
to be happy with management but, in reality, may merely be content with its 
security; it may give distorted messages to other creditors because it bas taken 
steps to increase its security or to lower its risks and these may be unknown to 
other creditors; or a bank may have negotiated policy concessions with the debtor 
that, again, are unknown to other creditors. Nor can it be assumed that different 
classes of creditors have common interests that lend harmony to their monitoring 
efforts. When the debtor company is healthy there may be a degree of commonality 
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in their desires to reduce managerial slackness but when the debtor firm 
approaches troubled times the different classes of creditors will have divergent 
interests, and misinformation and concealment may infect the monitoring and 
signalling processes.11 

Incentives to monitor may, moreover, be undermined by free-rider and 
uncertainty problems.!!? Thus, in the case of the floating charge, monitoring is 
liable to be expensive because such a charge commonly covers the entire 
undertaking of the debtor and this may mean that monitoring in order to detect 
misbehaviour or calculate risks could involve scrutinising the whole business — it is 
not possible, as with a fixed charge, to keep an eye on the stipulated asset alone. 
The competitors of a creditor who spends time and money on monitoring will be 
able, at little cost, to benefit from such scrutinising and may be able to undercut the 
creditor on, for example, the pricing of loans.!!? This free-rider problem gives the 
initial creditor a disincentive to monitor the debtor's misbehaviour and to 
compensate for the higher risks that non-monitoring brings by imposing higher 
rates of interest. The overall effect is that the floating charge may offer a relatively 
expensive method of securing finance. 

Legal difficulties may also compound the problems of those creditors who are 
secured by floating charges and who wish to lower risks (and interest rates) by 
monitoring. Close monitoring may render the creditor liable to a wrongful trading 
charge on the basis of its operating as a shadow director.!!4 The legal uncertainly 
attending this issue will again operate as a disincentive to keep rates down by 
monitoring. 


Improving on security and full priority 


To condense the argument thus far: it is not possible to claim in general terms that 
the provision of security ensures efficient outcomes. The key issue is whether the 
distortions and incentives to inefficiency that are caused by security and priority 
will in the specific context, be outweighed by the resultant gains. Individual 
circumstances, accordingly, have to be considered and the case for security may 
differ greatly according to variations in such matters as the balance between 
sophisticated and non-expert creditors; the duration and sizes of loans; the types of 
companies seeking loans; the numbers of non-adjusting creditors and the 
transaction costs involved in negotiating unsecured loans and contractual schemes 
of priority. 

Would arrangements other than security and full priority involve a more efficient 
use of resources in some scenarios at least? A host of suggestions has been put 
forward!!> and a number of prominently advocated proposals should be examined. 


Abolition of security 

Abolishing security would place all creditors on an equal footing in relation to the 
post-insolvency distribution of assets and no secured creditor advantages would be 
provided for. It is to be expected, however, that powerful lenders, such as 
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banks, would collaborate with corporate debtors to circumvent the abolition of 
security by resorting to, or devising, new quasi-security arrangements that would 
offer them de facto priority over less sophisticated lenders. The company seeking 
finance would have an incentive to enter such arrangements for the same reason 
that it would grant security — namely to transfer insolvency value from unsecured 
creditors to the major lender in order to obtain a loan or a better rate of interest. 
Firms might thus ‘sell’ fixed assets to the banks in leaseback arrangements 
incorporating options to buy the assets back for a very low price when the lease 
terminates.1!7 


Systems of security with priority may, bowever, provide a lower-cost method of 
achieving such priority regimes than arrangements depending on the negotiation of 
ad hoc contracts!!8 or even more complex quasi-security arrangements. This is 
because, with the former, the legal system is providing ready-made, ‘off the shelf 
contract rules based on common assumptions about the parties' motives. 
Transaction costs are reduced because these ready-made arrangements specify 
the legal consequences of typical bargains.!!? Lower transaction costs in this 
context can, however, be said to encourage the offering of security and this may 
increase the extent to which certain creditors suffer from the negative 
consequences of priority regimes (for example, transfers of insolvency value from 
non-adjusting, unsecured creditors; biases in investment, excessive risk taking; 
reduced monitoring incentives). Again the key balance is between the efficiency 
and gains flowing from lower transaction costs and the efficiency losses from the 
negative consequences listed. 


Fixed fraction regimes 

Transfers of value from non-adjusting, unsecured creditors can be limited by legal 
stipulations that a given percentage of secured creditors' claims shall be treated as 
unsecured!20 or that a percentage of the security's net realisable assets shall be 
made available for distribution among the ordinary unsecured creditors.!2! The 
Cork Committee proposed a 10 Per Cent Fund in 1982 but that unimplemented'~ 





117 Hudson, n 75 above, 58; F Black, ‘Bank Funds in an Efficient Market’ (1975) J Fin Econ 323. 


119 See Goetz and Scott, ‘Liquidated Damages, Penalties and the Just Compensation Principle: Some 
Notes on an Enforcement Model and a Theory of Efficient Breach’ (1970) 77 Colum L Rev 554, 588; 
G. Calabresi and A. Melamed, ‘Property Rules, Liability Rules and Inahenability: One View of the 
Cathedral’ (1972) 85 Harv L Rev 1089. 

120 In which case the secured creditors parücipete pari passu with unsecured creditors in the fund 
available to unsecured parties. see Bebchuk and Fred, n 46 above, 909-911. 

121 See Cork Report, n 7 above, paras 1538-1541. Cork’s 10 Per Cent Fund applied to floating charges 
only, not fixed, and an upper limit was to be applied so that unsecured creditors would not receive a 
greater percentage of debts than the holders of floating charges. On the applicability of a Pund to 
fixed charges see below at 664—665. 

122 On the concerted opposition of the Committee of London Clearing Banks to the 10 Per Cent Fund 

see Carruthers and Halliday, Rescuing Business: The Making of Corporate Bankruptcy Law 
in England and the United States, n 34 above, chs 4 and 7. See also D. Milman, “The Ten Per Cent 
Fund’ (1999) Insolvency Lawyer 47. Analogous funds have, however, been instituted: since 1 January 
1999 German insolvency law has provided that 25 per cent of the proceeds of realised chattel assets 
subject to liens and mortgages shall be reserved for the benefit of the general insolvency estate. This 
provision does not extend to real estate mortgages or other rights over real estate. see further G. Weiss 
(1998) Insolvency Practitioner 38. For discussion see J. Drukwexyk, ‘Secured Debt, Bankruptcy and 
the Creditors’ Bargain Model’ (1991) 11 Int'l Rev L & Econ 201, 208. See also Balz, ‘Market 

ity of Insolvency Proceedings: Policy Issues of the German Insolvency Law' (1997) 
Brooklyn J of Int L 167. 


652 C The Modem Law Review Limited 1999 


September 1999] Security, Insolvency and Risk 


recommendation appears to have been motivated by considerations of distri- 
butional justice and fairness rather than efficiency.12? 

The extent to which the fixed-fraction rule avoids the problems associated with 
transfers from non-adjusting, unsecured creditors depends on the percentage of the 
secured claim that is treated as unsecured. The larger the percentage the more the 
problems are avoided, but the less the value of any security taken and the greater 
the risk that powerful creditors will ‘write around’ such a rule and resort to 
alternative' modes of achieving the effects of security. A fixed fraction rule, 
moreover, benefits the group of unsecured creditors as a whole — not merely non- 
adjusters. This means that unsecured creditors who are able to adjust terms and 
rates will enjoy a windfall benefit from the 10 Per Cent Fund and that not all of the 
10 Per Cent Fund will be available for the non-adjusters. A virtue of the fixed 
fraction rule does, however, reside in its certainty. The creditor who takes security 
knows, when making an advance, that the security is only worth a set percentage of 
what would otherwise be its expected value. This is unlikely to reduce their 
willingness to lend significantly (at least where percentages allocated to the 
unsecured creditors’ fund are modest) since interest rates and the sizes of securities 
can be adjusted accordingly.'™ If the negative effects of a fixed-percentage regime 
on secured lending are likely to be less than the positive gains to non-adjusting 
creditors, the case for the device is strong. 

A 10 Per Cent Fund might also conduce to efficiency through more rigorous 
enforcement against corporate managers and the insolvency estate. This is the 
‘fighting fund’ vision of the 10 Per Cent rule which sees its significance in terms of 
providing financial resources to insolvency practitioners so as to allow their ‘hot 
pursuit' of debtors attempting to hide monies or creditors trying to smuggle out 
assets before they enter into the estate.1% The overall effect of pursuit, and its 
possibility, would be greater deterrence of aberrant behaviour by corporate 
directors, a likely increase in the fund of assets available for all creditors and, asa 
result, a greater chance of unsecured creditors gaining some real return. Inefficient 
insolvency wealth transfers might, accordingly, be reduced as well as insolvency 
procedures rendered more effective generally. 


Insurance requirements 

Fixed fraction regimes, as noted, look to unsecured creditors as a group and 
avoid distinguishing between adjusters and non-adjusters within that group. 
Where, however, classes of non-adjusters can be identified, it is possible to 
compensate these through insurance. It has been argued that companies ought to 
be compelled to purchase liability insurance against tort claims to the extent that 
these claims cannot be met from assets.!26 This would control an adverse effect 


ee 
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receiver’s or administrators 


78 cols 156—158 30 April 1985. On problems of ing li litgation see A. Walters, ‘Re Oasis 
erchandising Services Ltd in the Court of Appeal’ (1997) 18 Co Law 294; D Milman and R. Parry, A 
Study of the Operation of Transactional A Mechanisms 


: Lawyers 
Research (1997), ch 2; R. Parry, ‘Funding Litigation in Insolvency’ (1998) CFILR 121. 
126 See B Pettet, ‘Limited Liability — A Principle for the 21st Century?’ in M. Freeman and R Halson 
(eds), (1995) 48 Current Legal Problems 125. 
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of limited liability — its restricting the compensation available for tort victims, 
its externalising risks to those victims and its extracting a subsidy from 
them.!7 Damage awards, in such a scheme, would be met, first, out of any 
normal liability insurance possessed by the company. To the extent that such 
insurance proved inadequate, the claim would be made on the assets of the 
company in the normal way and, finally, if the assets were exhausted and the 
claim remained, the ‘overtop insurance’ would cut in and provide funds.!?5 
Such an insurance regime would not only offer a response to tbe problems of 
limited liability, it would also cover the claims of unpaid tort creditors in 
corporate insolvencies. This insurance route possesses an important advantage 
over proposals to defer other creditors (including secured creditors) to tort 
claimants in insolvency.!? Giving tort victims higher priority in insolvency 
would act as a considerable deterrent to those institutions considering offering 
secured loans to a company since they would be faced with the risk of giving 
way to huge tort claims in the queue for insolvency pay-outs. In contrast, an 
insurance requirement would constitute a general business expense that would 
prove unthreatening to potential creditors. Such a requirement might operate 
concurrently with a 10 Per Cent Fund and tort victims could be excluded from 
participation in that Fund. 

The problems of moral hazard that are often linked to insurance would be 
controlled not merely by the usual premium adjustments that would follow claims 
but also by the requirement that ‘overtop insurance’ would come into play only 
after corporate assets were exhausted.!?? It should be noted, however, that although 
insurance would provide compensation to tort victims, it would control, not 
eliminate, moral hazards. Corporate managers would not be fully deterred from 
tortious actions since risks would be shifted through the insurance mechanism — in 
‘overtop’ cases the insurer would meet a proportion of the tort costs. Nor can it be 
assumed that insurers will monitor managerial performance and police in ways that 
will ensure non-tortious conduct. The extent to which they will do this is liable to 
turn on such factors as the particular market’s propensity to reward a strategy of 
monitoring.?! The costs of monitoring have to be reflected in premium 
adjustments but competitors may undercut the monitor's prices and so deter such 
watchfulness. 

The insurance 'solution' would also be limited in a number of other respects. 
Insurance markets will not always be available to any given company or operation. 
Where, for instance, companies are small and high risk, and where moral hazard 
problems are severe, there may be an absence of willing insurers.1?? Insurance 
policies, moreover, will have ceilings on the quantum of cover together with a 
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variety of clauses excluding liability on different grounds or allowing policies to be 
terminated on short notice. It cannot, accordingly, be assumed that all tort victims 
will be fully compensated for Josses.!33 

These cautions concerning insurance do not mean that this is a device of 
insignificant utility in dealing with tort victims. They do, however, suggest that 
reforms of this kind should be treated as partial, not complete, answers. 


Information requirements 
Transfers of insolvency wealth from non-adjusting to secured creditors would be 
avoided, it could be argued, if unsecured creditors were given such information 
concerning a debtor as would allow them to fix interest rates and loan terms in a 
manner truly reflecting risks.!?^ One option, accordingly, is to oblige companies 
seeking credit to disclose, when contracting with any potential creditor, any 
security then operating. Relevant details of such securities might also be 
demanded — for example, information on whether they cover genuine new value or 
whether they are to provide current working capital.!36 In the USA it has been 
proposed that secured creditors who seek to place unsecured creditors in a 
subordinate position would have to take reasonable steps to convey their intentions 
to the unsecured creditors. To this end, the suggestion is that the Article 9 filing 
system be modified to serve the information needs of all creditors affected by the 
terms of a security agreement. 137 

There are limitations, however, to the informational solution. Any regime 
requiring ‘reasonable’ information-giving would prompt a good deal of litigation 
and the legal uncertainties involved in reasonableness testing would increase 
overall credit costs. The supply of information might assist those unsecured 
creditors who are currently ill-informed and, as a result, are unable to adjust terms 
and interest rates to cope with securities granted to others; it would not, however, 
assist creditors who cannot adjust because they are involuntary. (It has been 
suggested that in the USA at least a quarter of the debt of financially distressed 
companies is owed to ‘reluctant’ creditors — tort and product liability victims, 
government agencies, tax authorities and parties not in the business of extending 
credit or seeking credit relationships). 138 

Another limitation of the information approach is that it does little, without 
further stipulation, to prevent future transfers of value from current unsecured 
creditors to new secured creditors. When prospective unsecured creditors are given 
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notice of present securities they may adjust accordingly but once the adjustment is 
made there is vulnerability to any future granting of security. 

A further shortcoming of the information approach is that unsecured creditors 
have to be able to use the information they receive. As already noted, however, the 
financial sums involved in many loans may, individually, be too small to justify the 
time and money expended in adjusting loan terms; the constraints of time, 
contractual terms and competition may mile out adjustment; and the expertise of 
the unsecured creditor may be insufficient for such purposes.’ It has been 
suggested that competent unsecured creditors may well use the information on 
security that is made available to the market and the less competent will free ride in 
a manner that allows the price of credit to reflect the existence of security.!4° This, 
however, is an ‘optimistic’ view!*! and it cannot be assumed that unsophisticated 
creditors will find a more street-wise creditor to free ride on; that the untutored will 
be justified in spending resources searching out the more knowledgeable; or that 
there will be markets that will provide such tutoring and guidance on appropriate 
levels of credit pricing. 


No secured lending on existing assets 

Unsecured creditors would be protected from dilution of their interests in 
insolvency if the law provided for security only on non-corporate assets (for 
example, the houses of the directors/shareholders of the company) or on new 
capital value (where the security attaches to the new machinery or buildings that 
are purchased with the loan).!*2 In such cases, there would be no depletion of the 
company’s assets to the detriment of unsecured creditors in an insolvency and 
unsecured creditors would be protected even against the granting of new securities. 
Companies would still be able to raise capital for new projects but such a legal 
regime would not allow corporate managers to use corporate assets to secure short- 
term working capital or loans necessary for tiding the company over lean times and 
cash flow problems. A serious concern, accordingly, might be that any restriction 
on the capacity of firms to survive difficult times might lead to more frequent 
insolvencies and overall inefficiency. A further worry might be that any 
prohibition of the kind noted might be circumvented by companies and directors 
entering into sale and leaseback arrangements. The latter would allow assets to be 
held in the hands of directors for use in securing loans to firms and the overall 
effect (as is usual with quasi-security) would be to prejudice the interests of 
unsecured creditors who would find it extremely difficult to gain knowledge of, or 
adjust to, the use of such arrangements. 


An adjustable priority rule 

An adjustable priority rule would limit inefficient transfers of insolvency value by 
not making the claims of non-adjusting creditors subordinate to secured claims. 
Secured claims would, in insolvency, be treated as unsecured to the extent that 
other creditors’ claims are non-adjusting, and the extra amount received by non- 
adjusting creditors would come at the expense of the secured claims. Adjusting 
unsecured creditors would receive what they would have received under a rule of 
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full priority. It would not be feasible to implement such a regime by seeking to 
identify in particular instances which creditors had in fact adjusted to each security 
interest, but it has been suggested that a number of classes of non-adjusting 
creditor can be identified and reference could be made to these in amending 
priorities.|^* The main classes of non-adjusting creditors to be protected might thus 
include: creditors who extended credit before the creation of the security interest 
and who lack an adjustment mechanism in their loan contract; and creditors such as 
employees and customers who are not in the loan business, were not able to 
consider the security interest when contracting, and did not negotiate credit terms 
with the debtor.145 

An adjustable priority rule might be less certain than a fixed-fraction rule but it 
would offer superior protection to non-adjusters. Compared to full priority, the 
adjustable priority rule increases the secured creditor's exposure to risk (security 
would only offer incomplete protection) and transaction costs would increase in so 
far as secured creditors would have an incentive to acquire such information about 
the borrower as would allow it to set interest rates at levels reflecting the more 
complex and greater risks faced. 

Would incentives to offer secured loans be diminished? In relation to tort 
creditors it has been argued above that the prospect of adjusted priorities might 
alarm prospective creditors considerably because of their potential exposure to risk 
and the difficulty of quantifying it. Tort creditors may for these reasons best be 
dealt with through insurance mechanisms as discussed. The tax authorities might 
also be left out of account in an adjusted priority regime since the Inland Revenue 
is well-positioned to spread its risks of non-payment across the taxation system and 
it may be appropriate to cost a proportion of failed collections into that system. The 
remaining non-adjusters might be included in an adjustable priority mechanism, 
however, since they are not unduly threatening to secured lenders. Such a 
mechanism does weaken security protections but, if those giving loans and taking 
security are sophisticated creditors, they will adjust their interest rates, or amounts 
of security taken, to reflect the increased risks they face and, accordingly, 
incentives to lend on security may not be reduced materially. The cost of secured 
credit may increase but this is the effect of restricting the inefficient transfer of 
insolvency wealth from non-adjusting to secured creditors. The reduction of such 
transfers that would result from an adjustable priority rule might, indeed, be 
expected to limit the incidence of over-investment in risky activities that is a 
shortcoming associated with the full priority rule.146 

Would efficient activities be impeded by an adjustable priority rule? This might 
happen when the efficiency gains of the activity (for example the increases in wealth 
produced by an investment in new machinery) are less than the transfer of value to 
non-adjusting creditors (that is, the boost to the value of non-adjusting claims that 
flows from the new secured investment). Such circumstances, it has been suggested, 
will be encountered only rarely and, in any event, may be countered by secured 
creditors agreeing mutually beneficial compromises with non-adjusting creditors to 
allow efficient investments and activities to take place.!47 
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Secured creditors might pursue anotber course, however, which would weaken 
the role of an adjustable priority rule. They might enter into sale and leaseback 
arrangements so as to achieve the effects of security but escape the contribution to 
non-adjusting creditors involved in the adjustable priority rule. The assets at issue 
would be sold to the ‘creditor’ and leased back by the ‘debtor’. On the debtor's 
insolvency the assets would not form part of the insolvency assets and, 
accordingly, would not be covered by the adjustable priority rule. Such a strategy, 
it has been said, would be resisted by the courts in the USA, who might consider an 
arrangement a secured loan even if labelled a ‘lease’, and would look for a real 
economic difference between a lease arrangement and a secured loan if it was to be 
acknowledged as a lease for insolvency purposes.!4$ The English courts may be 
somewhat behind the US in looking to the substance and function of arrangements 
rather than their form, but it can be argued that they are moving in this direction? 
and are increasingly likely to resist the use of sale-based devices that are designed 
to avoid the rules governing security. 


Re-thinking the floating charge 
The floating charge gives a creditor security over present and future assets, it leaves 
the debtor free to dispose of assets in the ordinary course of business, and it 
commonly covers the entire undertaking of the borrowing company. The fairness of 
the floating charge will be discussed below but here attention must be turned to its 
overall efficiency effects. A first matter is the value of a charge that, whatever its 
label or details, allows companies to trade freely but gives security over all their 
present and future assets. The usefulness of such a charge to companies seeking 
funds has been noted as has its attractiveness to creditors. The Cork Committee: 
found the floating charge to be too much a part of the UK financial structure, and too 
useful, to consider abolition.!5° The Crowther and Diamond reports also favoured the 
availability of such a charge, 5! and the benefits of such charges to companies are so 
large that abolition is unlikely to enter the policy agenda of a UK government. !*? 
The floating charge type of device does, however, give grounds for concern for 
another reason. It is a mechanism peculiarly conducive to the transfer of 
insolvency value from unsecured to secured creditors. The charge floats over the 
assets of the company and, accordingly, its existence ensures to a greater extent 
than would otherwise be the case that, on insolvency, unsecured creditors are paid 
out of working capital. The floating charge is an arrangement that might have been 
designed to allow large lenders to exploit their dominant bargaining positions and 
to work with the debtor companies so as to transfer wealth from unsecured 
creditors. The value of the charge to companies and lenders has thus to be weighed 
against its negative effects on unsecured creditors, and all possible steps have to be 
taken to reduce such effects or their consequences.!°? 
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A second worry is that the floating charge, as presently established in English 
law, is not the most efficient mechanism that can be devised to allow companies to 
combine borrowing on shifting assets with unrestricted commercial operation. A 
particular difficulty is, as noted above, the uncertainty of the unsystematised law 
governing its use. As Goode has argued: 


... principles and rules extracted with effort from a huge body of case law are no substitute 
for a modern personal property security statute in which all transactions intended to serve a 
security function are brought together in a uniform system of regulation with rules of 
attachment, perte Hon and priorities being determined by legislative policy rather than by 
conceptual reasoning.15^ 
Uncertainty attends such matters as the criteria applicable in distinguishing 
between fixed and floating charges (which are subject to different priority rules in 
relation to preferential claims on a winding up or the appointment of a receiver). 
On this distinction, legal confusion has resulted infer alia from a good deal of 
litigation on the validity of claims to proceeds on the buyer's liquidation and from 
confusion on such points as whetber charges on book debts and their proceeds are 
to be treated as fixed or floating.!°° 

Such legal complexities and uncertainties impose considerable transaction costs 
on debtor companies and creditors and, in turn, lead to inefficiently high credit 
costs and business expenses.! Further uncertainties compound the position. A key 
weakness of the floating charge, from the holder's perspective, is that there is a risk 
of subordination to subsequent secured and execution creditors.!?7 This means that 
the security offered by the floating charge is exposed to potential dilution and risks, 
accordingly, cannot be assessed. Certain devices (such as negative pledge clauses) 
can offer floating charge holders some protection against dilution but that 
protection is not complete.1?5 Quasi-security arrangements such as hire-purchase 
contracts may also dilute the value of the floating charge. 

Other ways of classifying securities, might, it is arguable, prove more efficient. 
Thus, it has been suggested that a classification of security might be based on 
differences in purpose and function, as in the US's Article 9 of the Uniform 
Commercial Code, rather than the particular form of transaction selected or the 
location of the legal title.15? Creditors would be able to take security over all or any 


154 Goode, n 152 above, 201 See also Cranston, n 7 above, 434—435. 

155 See, for example, R. Goode, (1994) 110 LQR 592; A Zacaroli, (1997) Insol Intell 41; R. Gregory and 
P. Walton, (1999) 115 LQR 14. On uncertainties attending automatic crystallisation clauses see 
Farrar's Company Law, n 38 above, 637—638. 

156 See Diamond Report, n 8 above, 32. 

157 A floating charge will be deferred to any subsequent fixed legal or equitable charge created by the 

y over its assets: Wheatley v Silkstone and Haigh Moor Coal Co [1885] 29 Ch D 715; Robson 
v Smith [1895] 2 Ch 118, and if debts due to the company are subject to a floating charge, the interest 
of the floating charge holder will be subject to any lien or set off that the company creates with 
respect to the charged assets prior to crystallisation. If a creditor has levied and completed execution 
the debenture-holders cannot compel him to restore the money, nor, until the charge has 
can he be restrained from levymg execution: Evans v Rival Granite Quarnes [1910] 2 KB 979. 

158 Brunton v Electrical Engineering Corp [1892] 1 Ch 434; Robson v Smith [1895] 2 Ch 118; English & 
Scottish Mercantile Investment Co Ltd v Brunton [1892] 2 QB 700; Re Castell & Brown Ltd [1898] 1 
Ch 315; Re Valletort Sanitary Steam Laundry [1903] 2 Ch 654. 

159 See Goode, n 152 above; Bridge, n 12 above; R. Goode and L. Gower, 'Is Article 9 of the Uniform 
Commercial Code Exportable? An English Reaction’ in J. Ziegel and W. Foster (eds), Aspects of 

Commercial Law (Montreal: Oceana, 1969); R. Cuming, ‘The Internationalization of 


Comparative Corporate Insolvency Law (Oxford: OUP, 1994); Diamond Report, n 8 above, 14—15, 
ch 16. 


© The Modern Law Review Limited. 1999 659 


The Modern Law Review [Vol. 62 


part of the debtors' existing or future property, debtors would enjoy freedom to use 
assets in the course of business and such issues as perfection requirements (filing or 
possession) and priority rules would be laid down as matters of legislative policy. 
Quasi-security devices, such as retentions of title, might be dealt with in the same set 
of rules as fixed or floating charges and uncertainties could be reduced by including 
these in a standard registration, or filing regime.! The notion of crystallisation 
would lose its importance in favour of general perfection requirements under which 
priorities would be determined by the date upon which a security was filed.!6! 

The main advantages of such an approach are said to include its eradication of the 
uncertainties that arise from the need to distinguish floating from fixed charges.12 
The Article 9 approach still allows debtor companies to deal with assets in the 
ordinary course of business while permitting immediate attachment of the security 
interest. Priority rules established in legislation would determine the circumstances 
in which such interests will be overreached by subsequent dealings. The argument 
for reform of the floating charge thus goes beyond a call to rationalise case law, it 
urges that the fixed-floating distinction has involved a huge waste of time and 
expense and that this can be avoided by a unified concept of security. 

The counter argument is that much might be done to clarify the law on floating 
charges and, in any event, it is easy to exaggerate the extent to which an ‘Article 9’ 
purposive approach to classifying security will produce a case law that is more 
predictable and rational than one that emphasises formal origins.!6? Closer 
attention might, in a purposive approach, be paid to issues of fairness between 
creditors but that is not to say that efficiency and certainty would necessarily be 
increased by assessing priority on the basis of broad considerations of function, 
fairness and practicality. Article 9 jurisdictions have encountered particular 
difficulties, for instance, in separating functional securities from short-term 
rentals.16* On balance, it can be concluded that there are strong arguments for 
removing unnecessary uncertainties from the English floating charge framework 
but it would be rash to assume that alternative approaches as seen in North 
America will produce dramatically lower levels of legal contention. 


Is security fair? 


The contention that security, with priority, is fair to unsecured creditors rests on 
three main arguments: that it has been freely bargained or contracted for; that it 
does not deprive the company of value; and that relevant parties are en due 
notice of security arrangements and so cannot, with justice, complain.! 

The essence of the ‘bargain’ justification is as follows. When a debtor 
company grants a security interest to a creditor this will increase the risks faced by 
other creditors because it reduces their expected value in an insolvency. Other 
creditors will, however, be aware of this risk and will adjust loan rates accordingly 
or seek their own security or quasi-security. Voluntary contracting parties, 
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accordingly, are treated fairly because they are free to contract at the rates and on 
the terms they consider appropriate. 

The first objection to the ‘bargain’ argument is that those who enter into 
arrangements for credit in the commercial world do not always do so from 
negotiating positions.1?7 Inequalities, indeed, can be quite striking. Small trade 
creditors, for reasons discussed above, may often be in no position to gain the 
information that would make them equal bargainers with those seeking security. 
They may lack the resources, expertise and time to evaluate risks accurately, and 
the nature of their products and business arrangements may not allow for the 
appropriate adjustments of business terms. 

Competitive conditions in the market may also undermine the small trade 
creditor's ability to renegotiate interest rates when new securities are offered. 
(Contractual terms reflecting such conditions may also rule out such rate 
adjustments). If equality of bargaining power was evenly spread between 
different types of creditor, one would expect a random distribution of security- 
taking across all types of creditor, but in fact, the vast majority of security 
arrangements involve banks, finance houses or building societies, not firms in 
commercial business.!65 Small trade creditors suffer not only from information 
asymmetries in relation to banks but also from a lack of economies of scale. 
Banks, who repeat play (with regard to small as well as large loans), who operate 
with large volumes of lending and who offer longer terms of credit than trade 
creditors, tend to make extensive use of security, to have specialist advisers and 
to have lower set-up and monitoring costs.! This all increases their bargaining 
power in relation to other creditors. 

A second objection to the ‘bargain’ rationale is that a number of creditors are 
truly involuntary. They cannot take account of security arrangements because they 
did not choose to become creditors at all.!? In this position, notably, are tort 
victims. When parties agree security arrangements, they expropriate value that 
otherwise would rest, at least partly, with the body of involuntary creditors. 

A final concern is that the 'bargain' argument might have impetus where all 
affected parties are included in the bargaining process but it has little persuasive 
power wben a bargain between a creditor and debtor imposes costs on others: 
freedom of contract arguments have force only with respect to arrangements that 
do not create direct externalities ... when the contract directly impinges on the 
rights of third parties, there is no prima facie presumption of freedom of 
contract’.'7! Arrangements that allow debtors to increase the insolvency share of 
one party and which come at the expense of other parties involve externalities. 
Priority seeking is, after all, central to security taking.!72 

There are few reasons, furthermore, for treating freedom of contract as 
sacrosanct. The law has a long history of laying down the kinds of security that 
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167 See Carruthers and Halliday, n 34 above, 171; LoPucki, n 73 above, 1896-1898; Bridge, n 101 above, 
341; and Justice, n 44 above, 6 on dissatisfaction with the imbalance of power between the large, 
secured creditors and the trade and other unsecured creditors 

168 See Hudson, n 75 above, 55. 

169 ibid 56. 

170 See LoPucki, n 73 above, 1896-1897. 

171 Bebchuk and Fried, n 46 above, 933; cf A. Schwartz, “Taking the Analysis of Security Senously’ 
(1994) Va L Rev 2073, 2082. 

172 See Cork Report, n 7 above, ch 35. Indeed, some US commentators describe the grant of security as 
the issne of insolvency nghts: see Schwartz, n 99 above; Buckley, n 29 above, who argues that 
unsecured creditors should not demand insolvency distribution rights for which they have not paid (at 
1406). See also Bridge, n 101 above, 340-341. 
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can be agreed to (all of which stipulations curtail the contractual freedoms of 
parties) and Parliament has clearly recognised tbat the right of a creditor to take 
security needs to be constrained if a fair balance is to be drawn between the 
interests of all creditors.!?? 

The ‘value’ argument asserts that when a creditor takes security for new value! 
this does not prejudice unsecured creditors because tbe secured creditor is not 
withdrawing from the company more than he or she paid in. A particular 
difficulty, however, is that after-acquired property clauses may draw assets into the 
original security arrangement.!”° As each new asset is acquired by the debtor, more 
and more security builds up without the injection of fresh value by the original 
secured creditor. That creditor enjoys the windfall benefit of diminishing risks of 
default and the existing interest rate proves increasingly advantageous to it. New 
assets do not enter the pool for the potential benefit of unsecured creditors but 
create such windfalls. The floating charge has thus long been criticised as a device 
that unfairly allows a charge upon all future property!" and Cork suggested that: 
"The matter for wonder is that such a device sbould ever have been invented by a 
Court of Equity’ .!78 

The argument from ‘notice’ urges that security is justified when other creditors 
are duly apprised of the situation.!7? These creditors, it is contended, can be in no 
position to complain about secured loans when they have been supplied with 
adequate information. This justification, however, fails to give due consideration 
to the position of involuntary creditors or to those voluntary creditors who cannot 
reasonably be expected to adjust their terms to the granting of security. Particular 
problems, moreover, arise with the floating charge. As Cork noted, the 
requirement that such charges be registered does little to assuage the feelings of 
grievance generated by such charges since the register gives very inadequate 
information to the trade creditor. Where floating charges secure bank 
overdrafts!8! the amounts outstanding on the latter may fluctuate daily; it is, 
accordingly, impossible to tell from the register how much the floating charges 
secure. Even the latest company balance sheet offers little further assistance on 
this front since it is usually out of date by some months and will be unlikely to 
disclose contingent liabilities such as guarantees of the overdrafts of associated 
companies, which may also be secured by the floating charge. English law, 
moreover, offers little protection to unsecured creditors where they are misled by 
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173 See Cork Report, n 7 above, 335-336. Freedom of contract is ignored, for example, when avoiding 
pre-insolvency transactions: Insolvency Act 1986 ss 238—241, 8245; preferential creditors are given 
priority even though they have not ‘bargained’ for it Insolvency Act 1986 ss 40, 175, 386, 387, 
Insolvency Act 1986 Scheds 6 and 13; unsecured creditors cannot "bergain' for preferential treatment 
with the debtor without taking security because to do so would be to contract out of the pari passu 
principle and contrary to public policy: Britsh Eagle International Airlines Ltd v Compagnie 
National Aur France [1975] 1 WLR 758. 

174 1e contemporaneous or subsequent value: see further Goode, n 6 above, 60-63. 

175 See Goode, ibid. This assumes the terms of the loan are not unreasonable and thus require adjustment 


or setting aside. 

176 See Holroyd v Marshall [1862] 10 HL Cas 191; Goode, ibid 61; Davis, "The Trade Creditor and the 
Quest for Security’ 1n Rajak (ed), Insolvency law: Theory and Practice (London: Sweet & Maxwell, 
1993); Bridge, n 12 above. 

177 See Buckley J in Re London Pressed Hinge Co Ltd [1905] 1 Ch 576, 583; Cork Report, n 7 above, 
para 107. 

178 ibid. 

179 See Goode, n 6 above, 63. 

180 n 7 above, para 109. 

181 Most compemes grant floating charges to their bankers to secure ‘all sums due or to became due’ on 
their current overdrafts. 
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the late filing of a security interest!82 — the twenty one day time limit as a condition of 
validity has, indeed, been dubbed ‘inappropriate’, since the proper sanction for 
failure to make a timely filing is subordination to a subsequent interest before the 
filing and (in the case of eve of insolvency filing) voidability as a preference. 18? 

Registration and notice requirements in English law are further weakened by 
their non-applicability to retentions of title under conditional sale or hire purchase 
agreements. Where unsecured creditors are not informed about such quasi-security 
devices they are unaware of the additional risks they face and the force of the 
notice argument is again spent.184 

Notice, moreover, is a procedural protection and may not protect unsecured 
creditors against substantive unfairness. One area in which there is potential scope 
for substantive unfairness concerns the actions of receivers. A receiver appointed 
by secured creditors has a duty to take proper care to secure the best price 
reasonably obtainable when selling the charged assets!85 but beyond this there is no 
duty of care at all. Secured creditors owe no duty to refrain from appointing 
receivers where this would unnecessarily harm the company — they may act wholly 
selfishly.!55 A mortgagee, for example, may choose to sell when a market is at rock 
bottom even though a brief delay would, at no cost, benefit other creditors. 187 
Debenture holders, moreover, may generally dispose of assets by breaking up a 
company even though a greater return to the pool of creditors would be achieved 
by selling the company as a going concern.13$ They may, again, choose to sell vital 
items of equipment and machinery when there are other assets available to cover 
the amount due. In short, the duty of care of receivers in England does not demand 
minimisation of damage to the company or to the body of creditors as an aspect of 
the secured creditor's duty of care. 

English law on security exacerbates the position of the unsecured creditor again in 
the framework of rescues. Most company rescue operations, if they are to succeed, 
demand that the companies' assets and undertakings are retained largely intact so that 
the businesses! can be managed as going concerns. A major rescue procedure, 
however, can be arrested by the appointment of an administrative receiver by a 
debenture holder whose floating charge (alone or combined with ‘one or more other 
securities’) covers substantially all of the relevant com 'S assets.!9 An 


182 See Companies Act 1985 s 404 regarding the court's power to grant an extension of time, an order 
which will be made without prejudice to the rights of third parties acquired between the date of 
creation of the charge and the date of its registration. Ordinary unsecured creditors are not, however, 


protected by this wording. 

183 Goode, n 6 above, 64. On preferences see Insolvency Act 1986 s 239. 

184 See text at 647—648. On accounting recommendations see ICAEW Statement, Guidance for Auditors 
on the Implications of Goods Sold Subject to Reservation of Title (1977); Belcher and Beglan, n 87 
above, 16-17. 

185 See Downsview Nominees Ltd v First City Corporation Ltd [1993] AC 295, cf Medforth v Blake 
(1999) unreported. See further A Berg, "Duties of a Mortgagee and a Receiver’ (1993) JBL 213: H. 
Rajak, ‘Can Receivers be Negligent?’ in Rider (ed), The Corporate Dimension (London: Jordans, 
1998); A. Hogan, ‘Receivers Revisited’ (1996) 17 Co Law 226; Goode, ‘Proprietary Rights and 
Unsecured Creditors’ in Rider, n 10 above, 192-193 The receiver owes no separate duty to unsecured 
creditors: Lathia v Dronsfleld [1987] BCLC 321. 

186 Shamji v Johnson Matthey Bankers Ltd [1991] BCLC 36. 

187 See Goode, n 185 above, 192. 

188 But see AIB Fmance Ltd v Alsop and Anor [1998] BCC 780. 

189 A company's business (or part of it) can be hived off ar sold by receivers or supervisors of voluntary 
arrangements; part of the company's business can be sold by administrators, but a complete hrve- 
down of the company’s viable businesses is seemingly not possible (Re Rowbotham Baxter Lid 
[1990] BCC 113; Insolvency Act 1986 s 8(3X8)). 

190 Insolvency Act 1986 s 29(2) In the case of composite security the appointment must be made under 
the floating charge element Meadrealm Lid v Transcontinental Gold Construction (1991, 
unreported): see Marks (1993) 6 Insol Intell 41. 


O The Modern Law Review Limited 1999 663 


The Modern Law Review [Vol. 62 


administrator!9! can only come onto the scene if the debenture holder consents.!?? 
This framework gives secured creditors a number of powers and, in exercising 
these, they may look utterly to their own interests. The unsecured creditors' 
concerns may not come into play at all?) It might, of course, be argued that 
unsecured creditors will often be aware of the law's kindness to secured creditors 
and will adjust their terms accordingly. Leaving aside the problems of adjustment 
already noted, unsecured creditors will bave particular difficulties in assessing 
risks when those assessments demand that predictions be made about the actions 
that may be taken by secured creditors in exercise of broad discretionary powers. 
For unsecured creditors, uncertainties (and the costs of reducing these) are thus 
increased and the burdens of risk-bearing are added to. There are, moreover, 
enhanced incentives for unsecured creditors to take refuge in self-help mechanisms 
such as quasi-security devices — incentives which, if followed, are liable (as noted 
above) both to undermine the efficiencies that priority does bring and to worsen the 
position of their weakest unsecured brethren. 

To summarise: the bargain, value and notice arguments are used in asserting the 
fairness of security but there are material problems concerning the inequalities, com- 
petitive conditions and third party effects of secured credit bargains, not to say their 
relevance to involuntary creditors. The value argument is undermined by such pro- 
visions as relate to after-acquired property and the notice contention is unconvincing 
in relation to involuntary creditors or to those who cannot adjust, suffer from poor 
information, or who are affected by a quasi-security device. The ability of secured 
creditors, in many circumstances, to act purely selfishly and the narrowness of 
receivers’ duties are both factors that undermine assertions that security is fair. 

What, then, can be done to make the balance between secured and unsecured 
creditors fairer? Looking first to the problems of unequal bargaining power, a 
simple redress is to reduce the effect of this by providing that 10 per cent of the net 
realisations of assets subject to charges be made available for distribution among 
ordinary, unsecured creditors. As noted above, the 10 Per Cent Fund was proposed 
by Cork!™ with reference to floating charges and was advocated on fairness 
grounds as a response to the ‘real injustice’! that floating charges were capable of 

cing. It was not unfair, said Cork, to insist on a concession from floating 
charge holders for the benefit of the general body of creditors.'% Cork did not 
bring assets subject to fixed charges within the remit of the 10 Per Cent Fund 
(indeed the Report was silent on the subject). Fixed charges, bowever, may draw 
within their scope after-acquired assets of the originally specified class. Where the 
sum of assets covered by the fixed charge grows in value there is a transfer of 
insolvency wealth from non-adjusting unsecured creditors and an issue of fairness 
arises. Adjustment in relation to such charges is potentially easier than with 





191 Administration, a new procedure designed primarily for corporate rescue found in the Insolvency Act 
1986, Part 11, owed much to the Cork Reports commitment to a rescue philosophy: see Cork Report, 
n 7 above, ch 9. 

192 Insolvency Act 1986 s 9(2). Any person having the right to appoint an admunistrative receiver must be 
notified to allow exercise of bis de facto power of veto. 

193 See Goode, n 185 above, 193-194. the ability of the debenture holder to block the making of an 
administration order 'drives at the very foundation of the rescue culture. Without an administration 
order there 18 no moratorium, for a CVA does not attract a moratorium...’ On proposals for reform 
see DTI, Company Voluntary Arrangements and Administration Orders: A Consultative Document, 
n 2 above; DTI, Revised Proposals, n 2 above; DTI, n 1 above. 

194 n 7 above, paras 1523-1549. 

195 ibid para 1527 

196 For other advocates of a 10 Per Cent Fund see Goode, n 6 above, 67; Milman, n 122 above. 
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floating charges because a view of the registration documents will reveal a 
specification of assets that offers unsecured creditors some guidance as to the types 
of asset movement of which may affect their potential insolvency claims. 

Unsecured creditors' problems of adjustment are likely to be less severe with 
fixed rather than with floating charges for another reason: relevant asset 
movements are liable to be fewer in the case of fixed charges because the debtor 
has to obtain the fixed charge holder's permission for asset substitution;!97 with 
floating charges, of course, the debtors are free to deal with the charged assets on 
their own account and without reference to the chargee. These points suggest that 
the need for a 10 Per Cent Fund is perhaps less pressing in relation to fixed 
charges. The 10 Per Cent Fund is no complete answer but it does have the merit of 
reducing the possibility that unsecured creditors will be faced with empty coffers. 

Inequalities in enforcement might also be addressed. It has been noted above that 
secured creditors are free, on corporate insolvency, to enforce their security 
interests in a manner that prejudices the interests of other creditors. Harms such as 
the removal of assets vital to the running of the company's business or making 
untimely realisations may be as severe in receiverships as in liquidations.198 Cork 
argued that there should be a 12 month freeze on enforcement of a security on the 
appointment of a receiver or administrator! and there may be a similar case for 
such a freeze when the debtor goes into liquidation. 

The duties of care of the secured creditor’s agent, the receiver, might, moreover, 
be re-formulated so as to oblige the enforcers of security to act in the interests of 
the general body of creditors at least where this would involve no material loss to 
themselves. In England, the current freedom of the debenture holder and the 
receiver to act purely selfishly has been criticised299 while a more extensive duty of 
care, even taking on board other creditors’ interests, has been imposed in other 
common law jurisdictions.??! 

There is, similarly, a case for restricting the ability of the debenture holder to 
throw a spanner in the process leading to the making of an administration order by 
appointing an administrative receiver. This ability may not only produce 
inefficiencies (in so far as rescue may demand that the company be retained as a 
going concern by the administrator) but it may also produce unfairness to unsecured 
creditors whose interests will suffer disproportionately as the company's operations 
are impeded. An administration order”? is currently necessary if there is to be a 
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197 Where debtors anticipate the need for routine asset substitution they are very likely to agree to the 
grant of a floating : 

198 See Goode, n 6 above, 70-71. In winding up, security rights may be asserted so as to inhibit the 
liquidator' s ability to deal with the company’s trading stock for the purpose of a beneficial winding up 
of the business. 


199 n 7 above, paras 1506-1507; the secured creditor would, however, have a right to apply to court 
where delay in enforcement would prejudice him. The American Bankruptcy Reform Act 1978 ss 
361—364 imposes a stay and gives a trustee broad rights to use, sell and lease charged assets, nghts 
covering both bankruptcy and rehabilitation proceedings. 

200 See Palk v Mortgage Services Funding plc [1993] Ch 330 (Sir Donald Nicholls V-C); Goode, n 185 
above, 192-193. 


there 1s an accompanying stay of proceedings consequent on a parallel winding up petition: sec 
Goode, n 185 above, 194. 
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moratorium, and the way forward, as the Government has recently indicated,” may 
well be to implement calls for moratoria in company voluntary arrangements 
(CVAs). Fairness here may demand some concession from market efficiency 
(which may look to speedy reallocation of funds from troubled to healthy 
companies)" but this will not always be the case — overall wealth may be 
increased, in many cases, where creditors and enforcement procedures are oriented 
to the broader range of creditor interests. 

A more radical approach is to repackage the floating charge, as discussed above, 
and place it within in a new statutory regime to cover all security and quasi- 
security interests along North American lines and in which conflicts between 
secured and third parties are resolved with reference to considerations of fairness 
and practicality rather than the particular form of the transaction. This may 
provide an opportunity to reduce potential injustices to small, unsecured creditors 
and might, for instance, offer protections to buyers of goods in the ordinary course 
of business whether or not there is knowledge of the prior security interest. The 
notion that such creditors have constructive knowledge of prior security is thus 
abandoned.” 

Such a repackaging of the floating charge?™® would not only allow a wholesale 
review of a confused mass of law but would provide an opportunity to state that the 
interests of unsecured creditors should not give way to those of secured creditors 
where this would be unfair in the substantive or the procedural senses.” 

Changes might also be made so as to reinforce the ‘value’ justification for 
security, which holds that security is fair when it does not dilute the interests of 
others. One such reform would be to outlaw secured lending on existing corporate 
assets (allowing it, however, on new assets). As noted above, however, such a 
severe restriction on the raising of finance might lead many companies into 
difficulty. A less draconian step would be to echo Article 9,?!? again, and provide 
that priority would be given to ‘purchase money security interests’ (PMSIs) ?!! as 





203 See Our Competitive Future, n 1 above, para 2.13; ‘Byers to review laws govermng business failure’ 
Financial Times, 3 : 
204 See Carruthers and Halliday, n 34 above, 155 on the ‘political and market’ logics of insolvency law- 


making 

205 Including, for example, ROTs and conditional sales. On Article 9 of the Uniform Commercial Code 
see generally Bridge n 12 above; Goode, n 152 above. 

206 ie granting such purchasers priority over the ‘floating charge’ holder (on the grounds that trade and 
turnover are the lifeblood of commerce): see Article 9:307(1) UCC and Bndge, ibid 14. 

207 See Budge, ibid 13. 

208 On the case for abolishing the floating charge see Crowther Committee, n 89, para 5.5.6. The 
Diamond n 8 above, suggests that a new register of security interests is all that is needed 
(paras 11.6.2, 16.8) though Diamond recommends that negative pledge clauses should be registered 
(para 16.10). 

209 Policy decisions would have to be made concerning the position of preference creditocs (who now 
rank before floating and after fixed charge holders in prionty). On Diamond's position see Diamond 

ibid 85. 

210 See Bridge, n 12 above, 14, Jackson and Kronman, n 29 above, 1171; Diamond Report, n 8 above, 
paras 11.7 5—11.7 7. 

211 On English judicial efforts in this direction see: Abbey National Building Society v Cann [1991] 1 AC 
56; Re Connolly Bros Ltd (No 2) [1912] 2 Ch 25. See further J. Jeremie, ‘Gone ın an Instant — the 
Death of “Scintilla Temporis" and the Growth of Purchase Money Security Interests in Real Property 
Law’ (1994) JBL 363; J. de Lacy, ‘The Purchase Money Security Interest: A Company Charge 
Conundrum’ (1991) LMCLQ 531, ‘Retention of Title, Company Charges and the Scintilla Temporis 
Doctrine’ [1994] Conv 242; H. Bennett and C. Davis, ‘Fixtures, Purchase Money Security Interests 
and Dispositions of Interests in Land' (1994) LQR 448; Schwartz, n 70 above. (Note also the proposal 
of the Insolvency Service, n 2 above (1993), for statutory super priority for providers of capital during 
the proposed CVA moratorium, giving these lenders prionty over all existing lenders, see further n 36 
above). 
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against earlier creditors with perfected securities.2!2 The PMSI is a security interest 
that favours a creditor who advances sums to fund the acquisition of a particular 
asset when those sums are in fact so used. Such an interest prevails over all others 
in a priority conflict.2!3 Recognising PMSIs would mean that where a financier 
provides new assets to the company, the assets would not be drawn into the scope 
of the floating charge covering after-acquired property. This would reduce the 
unfairness involved in the floating charge holder gaining the windfall benefit of 
security in after-acquired assets and doing so at the expense of the later creditor. 
The PMSI holder can also point to the new value added to the company and the 
lack of any attendant prejudice to other creditors’ security interests. This is because 
purchase money loans contemplate payments that correspond to the new asset’s 
depreciation and so repossession normally satisfies the PMSI creditor — the cushion 
of free assets that protects earlier lenders against default is accordingly 
unaffected 214 

A further way to reinforce the value justification for security is to strengthen 
preference rules. These rules are designed to prevent insolvent companies from 
preferring one creditor to another within a specific period leading up to a 
winding up.?? At present, these rules are subjectively phrased in looking to 
whether the company desired to confer a preference in giving a security. A 
strengthening of the law would involve a move in the direction of the Australian 
and US regimes and the adoption of an objective approach.2!6 The issue would 
then be whether the effect of granting the security was to improve the position of 
one creditor at the expense of others, and the company's desires would drop out 
of account.2!7 

Turning to the issue of notice, unfairness can be reduced by improving 
information flows to unsecured creditors. As noted, proposals have been made that 
secured creditors might have to go beyond mere registration and take reasonable 
steps to inform unsecured creditors of their intentions if they are to place the latter 
in a subordinate position.?!? Again, however, it should be emphasised that such 
requirements may increase costs and the supply of information and notice is only 
of value to certain unsecured creditors. It is of little assistance to involuntary 
creditors or to those who are unable to adjust for the variety of reasons already 
discussed.?? 





212 1e those who had registered their interests or grven possession of the asset to the debtor. 

213 For a definition of the PMSI see Article 9:107 UCC. On procedural requirements to obtain 
‘perfection’ see Article 9:312(3). On the operation of simple ROT clauses as PMSIs see Diamond 

n 8 above, 88—89. 
214 See Davis, n 176 above, 57—58. : 
215 See Goode, n 185 above. On preferences generally see D. Prentice, 'Some Observations relating to 
* 1n Cranston (ed), n 159 above; Milman and Parry, ILA Research Report, n 125 above; A. 
Keay, ‘Preferences in Liquidation Law: A Time for Change’ (1998) CFILR 198; L Fletcher, 
"Voidable Transactions 1n Bankruptcy’ m Ziegel (ed), n 159 above. 

216 On these regimes see Keay, ibid; M. Shanker, "The Amencan Bankruptcy Preference Law 
Perceptions of the Past, the Transition to the Present, and Ideas for the Future’ in Ziegel (ed), ibid. 

217 See Keay, n 215 above; Goode, n 185 above. Defences such as good faith or change of position would 
still, however, be relevant. An objective approach to preferences 1s likely to facilitate the prevention 
of unfair grantings of secunty on past rather than new value: see Goode, ibid 187; cf Re M.C. Bacon 
Ltd [1990] BCC 78. 

218 See LoPucki, n 73 above, 1948; Blocklieb, n 137 above Article 9 filing of a security agreement will 
not, in itself, ensure that detailed information flows to other creditors since a filing notice may give 
bare outlines only: it is the right to call for particulars of the security agreement that yields valuable 
information: see Bridge, n 12 above, 15; Diamond Report, n 8 above, 94. 

219 See text at 644. 
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Conclusions 


For reasons of both efficiency and fairness, the present arrangements for security 
and priority give grounds for concern. It is clear that at least in some contexts, 
there may be significant dangers of inefficient transfers of insolvency wealth from 
non-adjusting unsecured creditors to secured creditors or to those availing 
themselves of quasi-security devices. The nature of any efficiency losses will, as 
noted, depend on a number of context-specific factors — for instance the number of 
different kinds of creditors that supply financing to a firm; the levels of risks being 
run by the company; the types of transaction being engaged in; the levels of 
transaction costs involved; and the nature of the competition in the various credit 
markets to which the company can turn. Where such transfers of insolvency 
wealth occur, corporate decisions on financial risks may be taken with distorted 
weightings being given to the interests of different creditors. Transfers of this kind 
may also affect the needs of troubled companies in so far as decisions as to the 
lives or deaths of troubled companies — decisions which affect different creditor 
groups in different ways — may also be made with unbalanced views of the 
interests of different creditor classes. Not only that, but corporate managers may 
possess incentives to subsidise their company's secured loans by taking their 
unsecured credit from those unsecured creditors who are least well-informed 
about risks, least able to adjust loan terms, least protected in the insolvencies of 
their debtor companies and least likely to be capable of absorbing financial 
shocks. 

It may also be concluded that certain courses of action have the potential to 
reduce inefficient insolvency wealth transfers. Procedures could be adopted so as 
to allow unsecured creditors to become more fully informed about the risks they 
are running. The value of informational steps should not, however, be exaggerated 
— they do not assist unsecured creditors who are involuntary or cannot adjust 
because of lack of resources, paucity of time, low expertise, competitive pressures 
or other reasons. This does not mean, however, that there is no case for assisting 
those who can be put in a position to adjust and for adopting measures such as the 
registration of quasi-securities. Similarly, measures designed to increase 
information flows and transparency in credit arrangements will reduce inefficient 
wealth transfers but may also assist creditors in their monitoring of debtors and 
may encourage efficiency in decision-making. This will be of value to healthy as 
well as troubled companies. 

As for unsecured creditors who cannot adjust, other steps might be taken to 
reduce wealth transfers away from such a group. À fixed fraction rule, as proposed 
by the Cork Committee, is a blunt instrument (it benefits all unsecured creditors) 
but it is a known quantity that allows attendant risks to be calculated and which is 
unlikely to reduce the availability of secured credit. It would accordingly not 
impede trading materially but would provide funds of assistance in capturing 
insolvency assets and would reduce insolvency-driven inefficiencies. Compulsory 
insurance against tort liabilities could reduce inefficient subsidies from a particular 
group of involuntary, non-adjusting unsecured creditors. 

The above review also suggests that the collectivity of credit arrangements and 
the array of legal devices encountered in England, is likely, in its present form, to 
impose unnecessary costs on both healthy and troubled companies. Where the 
financial markets supply a wide range of devices for obtaining funds, this might be 
thought to be consistent with the needs of healthy companies. Companies presented 
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with such wide choices are thus able to select the types of credit which will prove 
least costly to them, given their size, profile, sector, financial plans, transaction 

and so on. It is one thing, however, to provide a range of clearly 
identifiable modes of acquiring funds and another to present companies with a 
patchwork of legal devices that is so confused that they may have difficulty in 
identifying the kinds of borrowing relationships that they are considering or even 
bave entered into. Where the legal gateways to borrowing are unnecessarily 
confused and uncertain, unnecessary transaction costs are again produced for both 
healthy and troubled companies. 

We have seen, moreover, that just as confusion attends the legal categories of 
borrowing, it also infects the system of priorities, so that the benefits of clear 
ranking are undermined by the capacity of 'creditors' to employ such quasi- 
security devices as retention of title clauses so as to by-pass priority mechanisms. 
The costs of credit will inevitably rise as such uncertainties increase risks. 

Turning to fairness, it has been seen that justifications based on bargaining and 
freedom of contract, supply of value and sufficiency of notice are difficult to 
sustain given the present state of English law. Inequalities of bargaining positions, 
information asymmetries, impositions of externalities and enforcement biases 
undermine the free bargaining rationale. After-acquired property clauses and weak 
preference rules detract from claims based on the supply of new value and 
inadequacies of registration processes, use of quasi-security devices, and inabilities 
to adjust, place question marks against assertions that notice is adequate. 

Steps can be taken to reduce unfairness on most of the above fronts and in some 
cases the same reforms would also improve overall efficiency. A fixed fraction rule 
would, for instance, reduce inefficient value transfers and diminish unfairness to 
non-adjusting unsecured creditors. Compulsory tort liability insurance could 
reduce the unfairness involved in subsidies from involuntary, non-adjusting, 
unsecured tort creditors. 

Such a discussion also prompts consideration of the way that corporate 
insolvency law is approached. Here questions arise as to both the proper aims of 
corporate insolvency law and also the way in which the role of this law is 
conceived. On aims, it is necessary to move beyond purely wealth-maximising, 
‘creditors’ bargain’ notions if proper attention is to be paid to fairness in the 
distribution of insolvency benefits and burdens and if, moreover, such matters as 
inequalities of bargaining, adjustment and informational positions are to be 
addressed and remedied.220 

As for conceptions of the part to be played by insolvency law in corporate 
affairs, different approaches can, again, be taken. In a ‘lifeline’ philosophy, 
unnecessary emphasis may be placed on companies that are already in trouble and 
on the common interests of different creditor groups in increasing the size of the 
asset fund in insolvency. An examination of credit in commercial life, however, 
suggests the value of a ‘facilitative’ approach in so far as it reveals the importance 
of credit and security arrangements in enabling healthy companies to operate. It 
highlights, also, the ongoing conflicts that exist between the interests of different 
classes of creditor. A third, ‘risk-distribution’ approach to insolvency law prompts 
efforts to identify those parties in corporate life that are being asked to shoulder the 
greatest risks. It raises the furtber issue of which parties can withstand financial 
shocks at least overall cost and which are best positioned to assess risks accurately. 
As the law presently stands, those who are least well placed in both of the above 


220 On different approaches to corporate Insolvency law objectives see Finch, n 6 above. 
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Reconciling Human Rights and the Public Interest: 
Conceptual Problems and Doctrinal Uncertainty in the 
Jurisprudence of the European Court of Human Rights 


Aileen McHarg* 


The incorporation of the European Convention on Human Rights (ECHR) by the 
Human Rights Act 1998 raises many interesting questions concerning how deeply 
it will penetrate the United Kingdom's domestic legal orders.! However, perhaps 
the most central is how British judges will respond to the interpretive challenges 
posed by broadly-drafted Convention rights and, in particular, the need to 
determine limits to those rights. 

Like most rights documents, the rights conferred by the ECHR are not absolute. 
All but four? may be restricted in specified circumstances.? First, certain rights are 
subject to what may be termed 'express definitional restrictions', limiting either 
their content,‘ the circumstances in which they apply,° or the persons who are 
entitled to them.9 Second, according to Article 15, all except the absolute rights 
may be suspended ‘in time of war or other public emergency threatening the life of 
the nation' provided this is 'strictly required by the exigencies of the situation'. 
Most controversial, however, are those Articles which contain general exceptions 
allowing states to interfere with rights in pursuit of other legitimate purposes, 
primarily of a collective nature." This category differs from the other limitations in 

iring case-by-case judgments as to whether priority should be given to 
individual rights or to public interest goals. 


* Department of Law, Univergity of Bristol. 

This article would not have been possible without the assistance of Steven Greer, whose original idea it was 
and who also contributed to an earlier draft I am grateful for his very generous agreement that the final 
version should go forward in my name alone. Thanks are also due to Donald Nicolson, Tonia Novitz, Neil 
Walker and two anonymous referees for their comments on previous drafts and to Julian Rivers for helpful 
discussions and suggestions. Responsibility for any errors and shortcomings remains with me. 


1 See eg J. Beatson et al (eds), Constitutional Reform in the United Kingdom: Practice and Principles 
(Oxford: Hart Publishing, 1998) Part II; B S. Markesinis (ed), The Impact of the Human Rights Bill on 
English Law (Oxford: Clarendon Press, 1998); S.C. Greer, ‘A Gunde to the Human Rights Act 1998’ 
(1999) 24 Eur LR 3 

2 The nghts not to be subjected to torture or to inhuman or degrading treatment or punishment (Art 3); 
not to be held in slavery or servitude (Art 4(1)); not to be convicted for conduct which was not an 
offence under national or international law at the time it occurred (Art 7(1)); and not to have a heavier 
penalty imposed for an offence than that which was applicable when the offence was committed (Art 
7(1)). 

3 Art 17 also prohibits any of the Convention rights being used m a way that undermines the exercise of 
those nghts by others. However, van Dyk and van Hoof argue that, for every notion of nghts, 
prohibition of their abuse is so self-evident it cannot be considered to affect their absolute character: 
Theory and Practice of the European Convention on Human Rights (The Hague: Kluwer Law 
International, 3rd ed, 1998) 761. 

4 eg Art 4(3) lists various types of obligatory work which do not constitute ‘forced or compulsory 
labour’. 


5 eg the right to liberty under Art 5 is not infringed by, infer alia, ‘the lawful detention of a person after 
conviction by a competent court’. 

6 eg Art 16 authorises states to impose restrictions on the political activites of aliens. 

7 See below at 684. 
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The interpretation given to these exceptions will clearly be a crucial determinant 
of the practical significance of the Human Rights Act. However, the relationship 
between rights and public interest goals also raises issues of profound theoretical 
importance. One concerns what we actually mean by the term 'rights' in this 
context. Although the relationship between the two concepts may be multi- 
dimensional,’ it is central to our understanding of rights — especially judicially- 
protected human rights — that in situations of conflict they protect individuals' 
interests or choices? from being overridden by considerations of collective utility. 
There is thus something of a paradox in a legal scheme which is supposed to 
protect the individual against the collective, itself sanctioning limitations to rights 
on collective interest grounds. A second, less abstract, issue relates to the 
legitimacy of allowing unelected judges to decide whetber particular policies are 
justified in the public interest and whetber it is necessary for these to defer to 
individual rights or vice versa.!? As the very stuff of politics, such decisions are 
bound to be hotly contested. Accordingly, judges need to find a method for 
resolving conflicts between rights and the public interest which is conceptually 
defensible and hence allows them to preserve their claim to neutrality. 

The ECHR itself provides a decision-making framework centred around the 
notions of the ‘rule of law’ and ‘democratic necessity’ and British courts must have 
regard to judgments of the European Court and (recently abolished) Commission 
of Human Rights concerning its application in practice.!! However, considerable 
confusion has been noted in the Strasbourg jurisprudence on this issue." 
Reasonably clear criteria have been developed for determining when the 
requirements of legality are satisfied. But the fluidity and imprecision of the 
'democratic necessity' test is such that the Court and Commission appear to have 


8 Alexy posts four concervable conceptual conjunctions — where (1) individual rights are means to 
inc aedi (2) collective goods are means to individual rights; (3) the collective good consists 
of the existence and satisfaction of individual rights; (4) individual nghts and collective goods exist 
independently of any means-end relationship or relationship of identity: ‘Individual Rights and 
Collective Goods’ reprinted in C. Nino (ed), Rights (Aldershot. Dartmouth, 1992) 169—174. See also 
eg J. Raz, The Morality of Freedom (Oxford: Clarendon Press, 1986); ‘Rights and Individual Well- 
Being’ in Ethics in the Public Domain (Oxford: Clarendon Press, 1994); D.N. MacCormick, Legal 
Right and Social Democracy (Oxford: Oxford University Press, 1982); J. Waldron, ‘Can Communal 
Goods Be Human Rights?’ in Liberal Rights: Collected Papers 1981-91 (Cambridge: Cambridge 
University Press, 1993) 

9 It is not my intention to enter into debates over the relative merits of Interest/Benefit theones of 
rights and Will/Choice theories. However, for a stimulating discussion of these theories which 
argues that they are best understood as offering rival interpretations of the role of law m reconciling 


‘Rights at the Cutting Edge’ in M.E. Kramer et al, A Debate Over Rights (Oxford: Clarendon Preas, 
1998) 

10 This 1s, of course, a central objection of those who oppose constitutional protection of human rights: 
sec eg J.A.G Griffith, "The Political Constitution’ (1979) 42 MLR 1, 12-14; T. Ison, “The 
Sovereignty of the Judiciary’ (1985—86) 10 Adel Law Rev 1, 15 and 18; K D. Ewing and C.A. Gearty, 
Freedom Under Thatcher: Ciil Liberties in Modern Britain (Oxford: Clarendon Press, 1990) 
267—269; J. Waldron, ‘A Right-Based Critique of Constitutional Rights’ (1993) 13 OJLS 1, 33; J. 
Allan, ‘A Bill of Rights and Judicial Power — A Liberal’s Quandary’ (1996) 16 OJLS 337, 347-351. 
That it also troubles supporters of Bills of Rights, however, is clear from Dworkin's attempt to 
distinguish principle from policy in specifying the sort of arguments that judges may legitimately 
employ: see Taking Rights Seriously (London: Duckworth, 1977) ch 4. 

11 s 2(1) Human Rights Act 1998. 

12 C A. Gearty, "The European Convention on Human Rights and the Protection of Civil Liberties: An 
Overview’ (1993) 52 CLJ 89, 97; P. Mahoney, ‘Judicial Activism and Judicial Self-Restraint in the 

Court of Human Rights: Two Sides of the Same Coin' (1990) 11 Human Rights Law 
Journal 57, 78—83; sec also S. Greer, The Exceptions to Articles 8—11 of the European Convention on 
Human Rights (Strasbourg: Council of Europe Publishing, Human Rights Files No 15, 1997) 
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no clear understanding of the proper relationship between rights and their 
exceptions. !3 

To some extent, this uncertainty can be attributed to conflicting pressures on the 
Strasbourg institutions. As part of a supranational legal order, they have a difficult 
balance to strike between protecting and promoting common European human 
rights standards,!^ on the one hand, and deference to national decision-making on 
the other, respect for democracy also being part of the Council of Europe ideal.!5 In 
addition, the style of reasoning adopted by the Court places the flexibility needed 
to deal with cases on their facts!ó above the achievement of doctrinal clarity or 
engagement with the philosophical issues at stake.!7 The absence of a doctrine of 
binding precedent means that it does not have to attempt to explain and synthesise 
previous cases to create a coherent body of jurisprudence,!8 while understanding 
the conceptual assumptions underpinning decisions is further hampered by the 
laconic and formulaic character of its judgments. 

Nevertheless, it is my contention that these factors merely exacerbate more 
fundamental difficulties in the relationship between rights and the public interest — 
a relationship which, despite its importance, has been inadequately explored either 
by ECHR scholars or by rights theorists more generally. Without a proper 
understanding of these conceptual problems, similar confusion is likely to be 
manifested by any court dealing with this issue, irrespective of the specific 
constraints it faces. By mapping the tensions which arise in trying to reconcile a 
defensible conception of the public interest with a meaningful conception of a 
right, this article therefore aims to provide a means of making sense of, and an 
explanation for, the inconsistencies in the Strasbourg jurisprudence, as well 
guidance for courts for the future. 


Rights and the public interest: conceptual analysis 


Within rights theory itself, there are competing versions of the protection which 
rights confer upon individuals and hence competing accounts of the proper 
relationship between conflicting rights and public interests. The stronger version, !9 
best encapsulated in Dworkin's notion of rights as 'trumps',2? gives them lexical 
priority over other interests. In other words, they are to be protected and promoted 
to the greatest extent possible before other interests are even taken into 





13 See below at 685—695. 

14 eg the Preamble to the Convention describes the Council of Europe's aim as being 'the achievement 
of greater unity between its members’ and the best way of maintaining fundamental freedoms, 1n 
addition to an effective political democracy, as ‘a common understanding and observance of the 
human rights upon which they depend’ (emphasis added). 

15 Maboney, n 12 above, 78 and see the Preamble. See further notes 114-118, below, and accompanying 


text 

16 Mahoney, n 12 above, 77. Its flexibility 1s further enhanced by the relatively weak role played by 
precedent in the Convention legal order. 

17 Gearty, n 12 above, 95, 97—98. 

18 Though it does try to avoid glaring inconsistencies in its treatment of similar situations. 

19 See Waldron, ‘Introduction’ m Waldron (ed), Theories of Rights (Oxford: Oxford University Press, 
1984) 15. He identifies a third, even stronger, notion of a nght whereby it constitutes a strict 
constraining requirement on action, such that if someone has a right it is morally wrong even to 

it. Few contemporary theonsts, however, adhere to such an absolutist model. 

20 See n 10 above, 193; ‘Rights as Trumps’ in Waldron (ed), n 19 above. See also Rawls, A Theory of 
Justice (Oxford: Clarendon Press, 1972) 3; R. Plant, Modern Political Thought (Oxford: Basil 
Blackwell, 1991) 258—259; R. Nozick, Anarchy, State and Utopia (Oxford: Basil Blackwell, 1974) ix; 
H. Steiner, An Essay on Rights (Oxford: Blackwell, 1994) 199. 
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consideration?! (the 'trump' model). The weaker version, expressed most clearly 
by Raz,” uses the term ‘rights’ (or at least human or fundamental rights)? to 
signify particularly important interests, but does not give any greater weight to 
rights than that attracted by the underlying interests themselves. In principle, 
therefore, they may be outweighed by other important considerations such as the 
collective good (the ‘interest’ model). 

The analysis of this issue by rights theorists is, however, curiously one-sided. 
Although we are concerned with the interaction between two concepts, one of 
them — the public interest — remains largely unexamined.» This is unsatisfactory 
for two reasons. First, without analysing both rights and the public interest, our 
understanding of the relationship and the judicial role implied in deciding between 
them is necessarily incomplete. How does one determine when the priority to be 
given to rights has run out? How exactly is one to ascertain the relative weight to 
be given to rights and public interest exceptions? Second, legal scholars seem 
oblivious to the fact that the public interest is a concept equally problematic and 
contested as that of a right, and hence that different versions of it produce different 
answers to these questions. In recommending an approach to resolving conflicts 
between rights and collective goals, therefore, one must consider not only which 
rights model is preferable, but also whether it is compatible with a defensible 
conception of tbe public interest. Accordingly, I now consider how the public 
interest can best be understood, before returning to its relationship with rights. 


Theories of the public interest 


There are almost as many theories of the public interest as there are writers on the 
subject. However, Held has usefully identified three general categories into which 
different versions fall: preponderance or aggregative theories, unitary theories and 
common interest theories? Each is distinguished, first, by the relationship posited 
between the public interest and the interests of individual members of the public 
and, second, by the conception of 'interest' which itself is in use. 


Preponderance theories 

Preponderance or aggregative conceptions start from a subjective definition of 
interests, whereby individuals are seen as the best judges of their own interests, the 
most reliable evidence of which is their revealed preferences. Accordingly, the 
public interest has no independent content, but is discovered simply by aggregating 


21 Though they may have to give way before other nghts. 
22 n 8 above, 186—192, 254—255 


interest in having a protected domain of choice. Nevertheless, ‘will’ theorists are likely to view Raz's 
model as inadequate because ıt does not make the mght-holder the sole determinant of whether her 
rights should be enforced (see further notes 51—53, below, and accompanying text). By contrast, an 
‘interest’ theorist could conceivably adopt either the Razian or the Dworkinian model: see eg Kramer, 
who describes himself as an 'mtereet' theorist, but insists that every nght must give rise to a 
correlative duty. ‘Rights Without Trimmings’ in Kramer et al, n 9 above (see further notes 58-60 
below, and accompanying text). 

25 At best, it 1s defined in technical terms, usually by reference to the economic concept of ‘public 
goods’ (eg Raz n 8 above, 199; Waldron n 8 above, 344—359; Alexy n 8 above, 166-169); at worst, it 
is simply crudely equated with the majority interest (eg Waldron n 10 above, 30; Dworkin n 10 above, 
91, 199). 

26 The Public Interest and Individual Interests (New York Basic Books, 1970). 
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individual interests; that which is in the interest of a preponderance of individuals 
is also in the public interest. 

This theory, which is closely linked to utilitarianism, may quickly be rejected. 
One objection is that there is no practicable mechanism for determining what is in 
the interest of a preponderance of individuals. As Arrow demonstrates, where there 
is a choice to be made between more than two alternatives, it is logically impossible 
to determine which is preferred by a preponderance of individuals through a voting 
process." More decentralised devices for discovering and aggregating individual 
preferences, such as market processes, are equally flawed because allowing people 
to pursue their self-interest does not necessarily produce rational collective 
outcomes.” A related objection to any utilitarian calculus is that, given finite 
resources, it is logically impossible to maximise the satisfaction of disparate 
individual interests in any straightforward sense.7? Instead, they must be traded off 
against each other, with fulfilment of some interests being sacrificed to the greater 
satisfaction of others. This produces the technical problem of how to determine 
what is the greatest possible amount of interest satisfaction when there is no 
objective means of measuring the value of different interests to different people.3 
More importantly, this process is morally objectionable, because it involves 
sacrificing the interests of the few to those of the many, regardless of the merits of 
their respective claims measured against other standards.?! For this reason alone, a 
preponderance theory of the public interest is an inappropriate description of the 
relationship between the individual and the collective in the present context, since 
in any conflict the majority interest would necessarily prevail. 


Unitary theories 

Unitary theories treat the public interest as an overriding interest which transcends 
and reconciles apparently conflicting individual or sectional interests. An objective 
version of interests is used, whereby a person or group's interests are derived from a 
theory about what they ideally ought to want or what is good for them, rather than 
from their subjective preferences. Like preponderance theories, they treat the 
identification of the public interest as conclusive in determining social choices. 
However, while the former give too little credence to the possibility of genuinely 
shared or collective interests, unitary theories place too much faith in the possibility 
of transcending apparent conflicts between individual interests. In order to do so, 
they must either posit the existence of alternative policies which will please 
everyone, or, as is more usual, remove some interests from the calculation by 
defining them a priori as illegitimate within an overriding scheme of moral values.?? 
Given constraints of information and intelligence, the first option seems to be a 
practical, if not a logical impossibility. However, by divorcing the idea of the public 
interest from what the people themselves actually want, the second risks paternalism. 


28 See generally eg C. Hood, Administrative Analysis: An Introduction to Rules, Enforcement and 
Organizations (London: Harvester Wheatsheaf, 1986) ch 1; J.-E Lane, The Public Sector: 
Models and Approaches . Sage, 1993) 21-30; AL Ogus, Regulation. Legal Form and 
Economic Theory (Oxford: Clarendon Press, 1994) 29-46. 

29 F. Oppenheim, Polrtical Concepts: a Reconstruction (Oxford: Basil Blackwell, 1981) 144. 

30 Held, n 26 above, 67; L. Lewin, Self Interest and Public Interest in Western Politics (Oxford. Oxford 
Univerzity Press, 1991) 7 

31 D. Held, Rights and Goods: Justifying Social Action (New York: The Free Press, 1984) 144. 

32 See D. Lyons, 'Utility and Rights' in Waldron (ed), n 19 above, regarding the difficulty of 
accommodating rights within utilitarianism. 

33 See generally Held, n 26 above, ch 5. 
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Moreover, it assumes that it is possible to develop a unitary moral theory which is 
internally consistent and commands universal support. To quote Held: 


The appearances of conflict are so inescapable and overriding that, at least for as far ahead 
as one is likely to be able to see, one can predict that situations of conflicting interests are 
those which will have to be argued about and resolved. To assert that someone involved in 
such conflicts is always misguided, or that one of any two conflicting positions must be evil, 
is to close one’s sensitivities to the actualities of human affairs ... [And] to consign the 
concept to an unforeseeable time at which all such conflict can be called unjustified is to rob 
the concept of current utility.” 


In practice, therefore, there is a strong danger that powerful groups will simply 
identify their own interest with the public interest, conveniently ignoring minority 
claims. 


Common interest theories 

The claims made for the public interest by common interest theorists are more 
modest. On this conception, it refers to interests which all members of the public 
have in common, hence comprising a category of interests distinct from those of 
particular individuals or groups. Common interest theorists employ various 
conceptions of interests, but the best known contemporary exponent, Barry, 
adopts a definition which straddles the subjective and objective positions. For 
Barry, actions are in people's interests if they increase their opportunities to get 
what they want for themselves. Specification of goals remains a subjective 
question for individuals, but how best to achieve them is in principle objectively 
determinable. The same definition can be applied to the interests of groups, 
including the public. Unlike the subjective version of interests, adopted by 
preponderance theorists, Barry's definition allows that individuals/groups may 
make mistakes in identifying their interests and differentiates self-interested from 
ideal-regarding or altruistic behaviour. But unlike the objective version, used by 
unitary theorists, it does not conflate the identification of interests with their moral 
justifiability, thereby leaving open the possibility that the individual/group/public 
interest may have to defer to other goals. 

Held dismisses common interest theories on essentially the same ground as 
unitary theories, namely that the circumstances in which everyone agrees about 
where their interests lie are so limited as to render the public interest practically 
redundant. Barry avoids this criticism via the concept of ‘net interests' .?/ He 
argues that people can have different interests in respect of the same situation 
insofar as they simultaneously occupy different roles or capacities in relation to 
it.38 Each will balance their various interests differently according to their 
preferences, thereby creating the appearance of conflict. But, Barry claims, if the 
elements of each personal equation are viewed separately, greater collective 
agreement will be found. Thus, individuals can have identifiable interests in their 
capacity as members of the public just as they have interests as employees or 
consumers or in any other private role they share with others. 

On Barry's view, then, the public interest is any action which is conducive to the 
fulfilment of goals which the public wants for itself as a whole. Public interests are 


34 ibid 156. 

35 See Political Argument (London: Harvester Wheatsheaf, 1990) chs 10-14. 

36 n 26 above, 156 

37 See generally n 35 above, chs 11 and 12; also ‘The Public Interest’ in A. Quinton (ed), Political 
Philosophy (Oxford: Oxford University Press, 1967). 

38 eg as employees we have an interest in receiving higher wages; as consumers our interest is in prices 
being reduced. As borrowers, our interest 1s ın low interest rates; as depositors, in high rates. 
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not simply interests which individuals coincidentally happen to share.39 Rather, they 
are discovered by asking 'what sort of society do we wish to live in?' and *how best 
can we achieve those goals?' Accordingly, public interests necessarily imply a 
collective or universal, though not necessarily uniform,’ benefit for all members of 
society rather than one which attaches only to particular individuals or groups. As 
Benn puts it, the public interest is ‘the interest of no-one special’4! — that is, an 
interest which attaches to individuals simply by virtue of their membership of 
society, rather than because of any role they occupy within it. Moreover, public 
interests are collective in the sense of being non-distributive; if the relevant benefits 
are to be provided for one person, they must inevitably be provided for all. For 
example, according to Barry, a policy of imprisoning violent offenders can be said 
to be in the interest of all members of the public (including violent offenders) 
because it contributes to the collective goal of increasing public safety. That 
particular persons who happen to fall foul of the rule may feel that they have a 
greater interest in remaining free does not negate this claim. Their interest in 
freedom is, however, a factor we may wish to consider in designing our criminal 
justice system, as are other public interest goals such as limiting public expenditure. 

As this illustrates, identification of the public interest is not, on this model, the 
sole criterion for determining legitimate public action. Rather, Barry's aim is to 
establish the coherence of the public interest as an analytic category which forms 
one element in any decision-making calculus and which may or may not prevail 
depending on the circurnstances.^? The mere fact that a particular interest is shared 
by a large number of people in itself carries no moral authority.43 As Barry's 
definition makes clear, the public interest does not refer to the whole range of 
potential public policy goals; only to those concerning the promotion of collective 
welfare broadly defined. The public may conceivably choose to sacrifice collective 
welfare to the promotion of particular individual or group interests, or in pursuit of 
other ideals which are valued as ends in themselves regardless of their instrumental 
benefits. The balance struck between competing interests and goals in any situation 
will inevitably reflect a value choice, but not one which purports to eradicate the 
initial conflict. 

It is also clear that a common interest version of the public interest must refer at 
some stage to the goals expressed by the public itself. Since it is only through 
political mechanisms that the public as a collective entity can make itself heard, 
this suggests that valid judgments about the public interest can only be made 
within the context of particular political systems.“ Its content may well, therefore, 
vary both over time and between different levels or geographic units of political 
organisation. An obvious objection here is that, even accepting Barry's conceptual 
refinement, a common interest theory is still likely to be of limited application 
because people do not agree about the goals society should adopt or the best means 





39 Oppenheim draws a distinction between the ‘collective’ sense of the public interest, which 
corresponds to Barry’s definition, and the 'distnbutive' sense which refers merely to coincident 
interests, the former being more important: n 29 above, 132-133. 

40 Alexy uses the example of the collective good of a rise in the employment rate which increases 
cveryone's chance of obtaining employment, thus conferring a benefit on them, though those people 
who are actually successful in obtaining a job denve the greatest benefit: n 8 above, 172. 

41 '''Interests'' in Politics’ Proceedings of the Aristotelian Society (1959-60), 60, 123, 134. 

42 Hence Held’s objection that what actually matters to people are their net interests and that it is from 
this perspective that they will evaluate claims about the public interest (n 26 above, 118) is 
misconceived. Barry readily concedes that common net interests are very rare’ n 35 above, 196. 

43 Held, n 26 above, 100. 

44 ibid 183. 
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of achieving them. That these issues are controversial is, however, not necessarily 
fatal. On the contrary, it can be argued that it demonstrates the importance people 
attach to collective goals. Moreover, identifying group goals is necessarily more 
complicated than identifying individual ones; a theory or procedure is required to 
tell us how to do so. There is, therefore, at least a prima facie case for treating the 
decisions of a democratic majority about public goals and interests as valid,“ 
provided that they constitute genuinely universalisable interests. In other words, a 
plausible case must be made that everyone will benefit somehow from policies 
identified as being in the public interest, although they may not personally share 
the goals in question. Alternatively, political societies may concretise their goals in 
constitutional documents, only allowing debate as to how they are to be fulfilled. 
The quasi-objective nature of Barry's definition of interests means tbat the public 
or its representatives may validly delegate the latter issue to people with greater 
expertise. Nevertheless, care is required to ensure that identification of means does 
not stray into variation of ends. 


Reconciling rights and the public interest 


Model 1: rights as protected interests and the public interest as common interests 
Viewed in the abstract, a common interest theory seems the most plausible 
conception of the public interest. And, in referring to a distinct set of collective 
interests which must be balanced against one other and against other relevant 
considerations in reaching decisions in concrete situations, it is clearly most 
compatible with an interest model of rights. Prima facie, whenever a conflict 
arises, the right and the public interest should be weighed against one another and 
whichever is the stronger should prevail. This coincides with Alexy's argument 
that it is only possible to speak of conflicts between individual rights and collective 
goods where they both have the character of principles — or ‘optimisation precepts’ 
— rather than rules with an all-or-nothing quality. 

In the context of judicially-protected human rights, however, the appropriateness 
of this conceptualisation of the rights/public interest relationship is doubtful. In 
particular, it is questionable whether courts may legitimately carry out such a 
balancing exercise. Difficulties arise, first, because of the intimate relationship a 
common interest theory posits between the public interest and the political process. 
Although it is in principle an objective question whether particular actions 
contribute towards public goals (and hence are in the public interest), ultimately 
only the public itself is competent to determine what its goals should be. Whenever 
public interest defences are invoked, therefore, this appears to limit the role of 
judges to the purely technical task of checking that the actions complained of really 
do contribute to one of the objectives sanctioned by the rights document. To 
compound the problem, it is implicit in an interest model that the rationale for 
judicial protection of rights is pragmatic rather than principled: likely to secure 
greater attention to the impact of decisions on individuals' interests than political 
decision-making, but not conceptually necessary." Accordingly, assessments of 
what is required in the public interest by democratic governments or legislatures 
have greater authority than judicial assessments of what is necessary to protect 
individual rights. Consequently, whenever there is genuine conflict between rights 

45 Lewin, n 30 above, 16. 


46 n 8 above, 166 and 177. 
47 See Waldron, n 10 above, especially 25—28. 
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and public interests, judges must allow the latter to prevail in order to avoid 
encroaching on democratic prerogatives. Any more active weighing of the merits 
of competing claims — such that protecting individual rights may sometimes 
override the pursuit of collective goals — would raise the objection that they are 
substituting their own views about appropriate social goals for those of the public 
and its representatives. 

While such a limited and neutral role for judges has certain attractions, 
especially in areas of controversy or where they feel unable to assess the 
implications of their decisions, this approach is open to two main criticisms. First, 
it makes the protection given to individual rights highly context-dependent — 
vulnerable to change over time and, in relation to supra-national rights documents, 
subject to varying interpretations in different member states. The scope of 
individual freedom is determined by what states choose to do in the public interest, 
rather than what they are able to do being dependent upon the interpretation given 
to rights. Second, and paradoxically, in suggesting that rights should always give 
way to the public interest, this approach gives the latter greater weight than that 
argued for by common interest theorists. 

Contrary to this analysis, Alexy argues that it is possible for judges to engage in 
a rational balancing process, and hence give stronger protection to rights, via the 
concept of proportionality.*5 Applying this test, courts would ask not merely 
whether impugned acts serve legitimate collective goals, but whether it is 
necessary to encroach on rights to such a degree in order to achieve those goals. If 
not, the breach is disproportionate and the defence fails. 

This does not, however, solve the underlying problem; it re-emerges if 
encroachments on rights are found to be necessary in the public interest. If, in 
these circumstances, exceptions are held to be satisfied, rights are still being given 
merely formal protection, albeit raising the hurdle which defendants must 
overcome. On the other hand, if this test means that restrictions on rights may be 
disproportionate even though they are necessary to some legitimate public end, or if 
the standard of justification required varies with the nature or importance of the 
interference concerned, judges again risk being accused of making arbitrary value 
judgments. To justify substantive protection for individual rights above collective 
goals, courts must be able to invoke some objective criterion against which to rank 
their relative importance, such that choices made by defendant states may clearly be 
said to be wrong. It is at least implicit in a common interest version of the public 
interest that there is no such criterion; *? the decision to include particular individual 
and collective interests in a rights document merely indicates, therefore, that al] are 
important and prima facie justified claims, not that some have greater weight than 
others. But even if it is conceivable that different rights and exceptions can be 
objectively ranked, it is not obvious how judges are to discover this. Certainly, the 
rights document itself will typically be too vague to provide much guidance. 

48 n 8 above, 177-178. 
49 Barry explicitly subscribes to the idea of value pluralism, ie he believes that one may validly be 
committed to a range of fundamental values, not all of which are mutually compatible. A judgment 


has to be made between these different values 1n any given situation, but the appropriate balance to be 
struck cannot be deduced from some unifying theory: see n 35 above, xxxix-xliv. 





universalisability 

ranks primary moral rules That judgment then applies unless there is a countervailing consideration, 
ie an overriding moral rule, which again states an order of priority (n 20 above, ch 4). Importantly, 
though, Steiner claims only that individual moral actors rationally must prioritise, not that there 1s a 
single, universally valid order of priority. 
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If this analysis is correct, combining rights with a common interest version of the 
public interest not only denies them any universal character, but also robs them of 
peremptory force, which for Raz himself is one of their defining features?! In 
effect, the only duty to which they give rise is a procedural obligation to justify 
their breach in a particular form, not a duty to respect the substance of the rights 
per se. As Simmonds points out, although we can infer that Razian rights will 
sometimes give rise to substantive duties since they will not always be defeated by 
competing interests, the assertion of a right is never sufficient to cut off debate 
about whose interests should prevail"? Moreover, as has been argued, the 
protection offered may in practice turn out to be rather limited. The concept of a 
‘right’ therefore adds little to that of an ‘interest’ .33 

Accordingly, while this model of the relationship between rights and the public 
interest may be adequate in the legislative context — where the appropriate balance 
between the individual and tbe collective is worked out in advance and rights 
defined accordingly — it probably offers insufficient protection to the individual 
whenever the balance is left to be determined on a case-by-case basis. In fact, the 
only way to resolve the contradiction between rights which give rise to substantive 
duties and the idea that the public interest may nevertheless sometimes prevail is to 
think in terms of rights as rules which are subject to exceptions — a 
conceptualisation more easily accommodated by a model of rights as trumps 
coupled with a unitary version of the public interest. 


Model 2: rights as trumps and the unitary public interest 

The suggestion that a unitary version of the public interest can accommodate a 
stronger conception of rights than a common interest theory might initially seem 
odd, since it appears to make individual rights secondary to and derivative from the 
governing criterion of the collective good. The paradox is, however, only 
apparent. Both conceptions — of rights as trumps and of the public interest as an 
overriding value — rest on similar foundations, assuming 'right answers' to moral, 
legal or social questions and hence an ‘objective’ theory% from which both 
individual rights and collective goals are derived. 

A unitary public interest suggests a relationship with rights as a process of 
establishing rules and their exceptions, for two reasons. First, it is axiomatic that 
there are no genuine conflicts between individuals and the collective. But second, 
it seems implausible that all individual rights are valued solely for their 
contribution towards collective goals or vice versa. Thus, the only way to 
reconcile prima facie conflicts is to establish a domain of individual rights distinct 
from that in which collective goals may legitimately be pursued. On this model, in 





51 n 8 above, 180 and 192. 

52 n 9 above, 204 

53 This point ıs also made by Simmonds, ibid 150—151, 176. 

54 See Alexy, n 8 above, 177. 

55 eg Simmonds argues that, for Interest theorists, the alternative to reducing rights to a balancing of 
interests is to adopt a purposive mode of reasoning which in turn converts legal argument into an arm 
af the state's distributive or aggregative agenda. Our nghts would extend only to the point where our 
actions ceased to make a net contribution to the collective good. Hence as a safeguard for private 
project pursuit, they would in fact be illusory: n 9 above, 145, 164, 196-197. However, his 
assumption that all public acton is necessarily undertaken in pursuit of collective ends belles his 

limited analysis of the public interest: see ibid 207 

56 ie one which at least transcends the personal values of the particular actors involved in decision- 
making — what Dworkin calls an ‘institutional morality’ (see, generally, n 10 above, ch 4) — not 
neceszanly one which 1s universally valid. 

57 See Alexy, n 8 above, 173. 
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other words, choices between individual rights and collective goals are not made 
by weighing mutually valid principles, starting afresh in each case. Rather, courts 
must define the respective scope of rights, on the one hand, and of collective goals, 
on the other, in order to remove the conflicts between them. Eventually, it should 
be possible to induce a set of clear rules and a list of clear exceptions to them, from 
decisions in individual cases. 

How though should courts approach this task? Reference could be made to some 
pre-existing moral theory or overarching moral principle to guide and justify 
decision-making. However, even ignoring the abstract nature of such theories and 
the fact that they may themselves be controversial, they are unlikely to bear 
sufficient relation to the text of the rights document to be plausible as theories of 
interpretation.^5 To expect judges to develop their own unifying theory, on the 
other hand, is simply unrealistic — a task for Hercules perhaps, but not ordinary 
judges. Similar objections apply to Steiner’s recent attempt to deduce a theory of 
non-conflicting and inviolable rights from the logical structure of rights.5? 

A more practicable approach is to take each right separately, considering the 
purposes it is intended to serve and hence the nature of the protection it ought to 
confer. If in any given case an alleged interference strikes at the heart of the right, 
robbing it of protective effect, then the right must prevail, notwithstanding that this 
hampers the achievement of some desirable collective goal. By conferring rights on 
individuals, on the trump model, the decision has already been made that the interests 
or choices protected should take priority over certain collective interests; the latter 
have effectively been designated illegitimate considerations in those contexts and no 
conflict therefore arises. Beyond their central purposes, though, the priority given to 
rights runs out and states may legitimately place collective interests above individual 
freedom, relying on the defences available to them. By implication, of course, the 
purposes of the rights cannot be so wide as to render the defences meaningless. 

This is, in fact, similar to Dworkin’s argument: a right, by definition, must trump 
some collective goal, but it does not follow that it must trump all such goals. To 
determine whether rights may be overridden, one must therefore look to the values 
which under-pin them. If those values are not really at stake in marginal cases, or 
only in some attenuated form, their scope may be limited accordingly.5! 

This alternative conceptualisation of the relationship between rights and the 
public interest has, prima facie, three major advantages over the previous one. 
First, it enables judges to play an active role in setting and defending common and 
enduring human rights standards. Second, as a body of jurisprudence develops, it 
Offers greater certainty as to the scope of rights than if individual and collective 
interest have to be weighed afresh in each case. Third, and most importantly, it 
gives judges a defence against accusations of ‘political’ decision-making and 
usurpation of the democratic function. Reference to purposes provides a 
principled basis for the reasoning process. Moreover, seeking the ‘meaning’ of 





58 eg the most successful contemporary attempt to devise a comprehensive nghts theory — that of Alan 
Gewirth — includes social and economic rights of a kind not found in the ECHR: see Reason and 
Morality (Chicago: Chicago University Press, 1978); Community of Rights (Chicago: Chicago 
University Press, 1996). 

59 n 20 above. For discussion and criticism of this see Simmonds, "The Analytical Foundations of 
Justice' (1995) 54 CLJ 306; n 9 above, 180—187. 

60 For Simmonds, these two approaches correspond to Will theories and Interest theories, respectively: 
n 9 above, 145. 

61 See n 10 above, 92, 200. Likewise, Orücu argues that judges should distinguish between the core of a 
right, which is indefeasible, and its periphery, ın which it may legitimately be restricted: "The Core of 
Human Rights and Freedoms: the Limit of Limits’ in T. Campbell et al (eds), Human Rights (Oxford: 
Basil Blackwell, 1986). 
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rights involves the conventional — and inescapable — judicial task of 
interpretation, in contrast to the overt value judgments required by a balancing 
exercise. While tbe interpretive process is necessarily more open-textured in 
relation to a bill of rights than for normal legislative provisions, courts can 
nevertheless claim to be carrying out the democratic will that individual rights be 
protected against collective encroachment, their task being merely to work out the 
precise boundaries of that protection. 

On closer examination, however, it is clear that this second model also has 
weaknesses which largely mirror those of the first. To begin with, interpretation is 
not as neutral as has just been implied. There may be different views about the 
purposes of rights which yield different answers as to how broadly or narrowly 
public interest exceptions should be construed. Again, the ‘correct’ interpretation is 
unlikely to be apparent from the text of the rights document itself. And even if 
‘right answers’ can be inferred, for example, from travaux preparatoires or the 
historical/political context in which the document was enacted, a further problem, 
familiar in constitutional interpretation, arises as to whether courts should be 
bound by the framers’ intentions or whether instead the text should be interpreted 
in the light of contemporary social needs and attitudes.9^ If judges take the former 
view, the protection offered by the rights document may become out-dated or 
inappropriate. Conversely, if they treat the text as a ‘living document’, not only is 
uncertainty introduced, but they also compromise their claim to objectivity in 
choosing between rights and collective interests. Rather than disregarding 
precedents altogether, they may be interpreted narrowly to enable justice to be 
done as new situations arise. But such a legalistic approach is incompatible with 
the requirements of generality and systematic coherence necessary to sustain a 
claim to principled reasoning. Hence, just as in democratic settings a unitary 
theory of the public interest may in reality be a mask for majoritarianism, so in 
judicial contexts it may simply amount to conservatism. 

A second weakness of this definitional approach concerns its implications for 
courts’ jurisdiction. Although rights are strongly protected within the ambit of their 
core purposes, once outside that core judges have no authority to assess whether 
decisions taken for public policy reasons really are justified. In the absence of a 
comprehensive moral theory which exbaustively maps tbe situations in which 
individual interests take precedence over collective ones and vice versa, findings 
that public interest defences are satisfied do not signify that states rightly chose to 
prefer the collective good over individuals. They signify only that the protection 
conferred by rights has run out and hence that the decisions are no longer ones for 
the courts. This has the benefit of clearly distinguishing tbe realm of 'law' from 
that of 'politics'. But the disadvantage is that even where alleged gains to the 
public interest are trivial compared with their impact on individuals, courts must 
decline jurisdiction because no rights have been violated. Under the first model, by 
contrast, individual rights prevail unless and until alleged harms to the public 
interest are serious, and judicial authority to scrutinise decisions is triggered as 
soon as prima facie conflicts between individuals and the collective arise. 
Ironically, by adopting a weaker definition of rights, courts actually extend the 
circumstances in which legal challenges may be mounted.“ Again, therefore, 





62 There is a vast literature on this topic, but for a recent discussion and overview of the various 
theoretical positions see J. Rubenfeld, ‘Legitimacy snd Interpretation’ m L. Alexander (ed), 
Constitutionalism: Philosophical Foundations (Cambndge: Cambridge University Press, 1998). 

63 Simmonds makes a similar point, though m a slightly different context n 9 above, 209—211. 

64 Y am indebted to Julian Rivers for this point. 
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judges may be tempted to reinterpret or confine precedents to allow them to 
intervene in new cases, but at risk of being accused of indulging in ad hoc 
balancing exercises on the basis of their own preferences. 

Both of these problems stem from the same root: the inherent implausibility of 
unitary theorists' claim that all apparent conflicts between the individual and the 
collective can eventually be reconciled or removed, and clear, lasting distinctions 
made between the province of individual rights and that of collective goods. It is 
disingenuous to say that, just because it has been decided in one case that a right 
should trump the public interest or vice versa, that no moral cost attached to that 
choice, nor is the defeated consideration relevant in similar situations in the future. 
Even Dworkin concedes that rights may legitimately be limited where the cost to 
society would otherwise be of a degree far beyond the price paid to grant the 
original right.© In effect, this amounts to saying that rights are not conclusive, but 
only create strong presumptions that the individual interests or choices at stake 
should be protected against collective encroachment.© Ultimately, choices have to 
be made according to the relative weight of the different considerations at stake — 
which takes us back to where the discussion of this issue began. 

To summarise the argument so far, I have attempted to demonstrate that there are 
serious difficulties in developing an appropriate judicial methodology for dealing 
with public interest defences to human rights violations. The basic problem is that 
the most persuasive version of the public interest — a common interest theory — is 
impossible to reconcile with a meaningful conception of a right — as a trump over 
collective interests. This creates tensions which pull human rights courts in 
different directions. Most importantly, the desire for political neutrality has to 
compete with a proactive commitment to defending human rights. More 

ically, courts have to choose between giving strong protection to rights, 
but with a relatively narrow jurisdiction to bear disputes, or alternatively, a more 
extensive jurisdiction, but one where rights have to give way in persistent conflicts 
with public interest goals. In the absence of a proper appreciation of these 
conceptual issues, we might expect judicial approaches, at best, to oscillate 
between the two models depending on the nature of the particular case in hand. At 
worst, we might end up with a fudge, with judges carrying out a balancing exercise 
according to their view of the merits of each claim. Such an approach is in many 
ways the most natural, and might produce decisions which are reasonable, viewed 
individually, but is the most difficult to justify in theoretical terms. 


Rights and the public interest in the European Convention on 
Human Rights 


Turning to the ECHR and its case law, we do indeed find a range of approaches to 
the relationship between rights and their exceptions. Not surprisingly, the Court 
has rejected, albeit implicitly and in a single case, a preponderance theory of the 
public interest. But that apart, the language of the tests used conceals 


65 n 10 above, 200. 
66 For Simmonds, a right must always give ose to a correlative duty, but that duty may in some 
circumstances, emergency, i 


majority must always prevail’. A balance must be achieved which ensures the fair and proper treatment 
of minonties and avoids any abuse of a dominant position: judgment of 13 August 1981, A 44, para 63. 
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considerable diversity of treatment of individual cases. Viewed through the lens of 
the above conceptual analysis, however, clearer patterns emerge in the handling of 
particular rights and exceptions which help to categorise and explain these 
variations. 


Public interest limitations under the Convention 


The term ‘public interest’ is only used to justify interference with two rights: to 
peaceful enjoyment of possessions (Article 1 of Protocol No 1) and to liberty of 
movement and freedom to choose residence if one is lawfully within a territory 
(Article 2(1) and (4) of Protocol No 4).95 Other rights are, however, limited by a 
range of more specific "legitimate purposes'. Best known are Articles 8 to 11: the 
rights to respect for private and family life, home and correspondence, and to 
freedom of thought, conscience and religion, of expression, and of association and 
assembly. But similar restrictions also apply to the rights to a public trial (Article 
6(1)), of free movement and choice of residence (above), to leave any country 
(Article 2(2) of Protocol No 4) and to due process before expulsion of an alien 
lawfully resident in a state (Article 1 of Protocol No 7).9 

The exceptions are not identical under each Article, nor are they exclusively 
collective in nature. Some rights, for example, may be limited in order to uphold 
the rights and freedoms,” or reputation," of others in general or of specific 
groups.” Nevertheless, the majority of legitimate purposes are either what may be 
termed ' PUR public interests (protecting public safety,” public order,”4 health,75 
morals,” and national security," preventing crime?8 and maintaining the economic 
well-being of the country??) or benefit the public generally as well as identifiable 
individuals (maintaining the authority and impartiality of the judiciary,™ protecting 
the interests of justice,®! preventing the disclosure of information received in 
confidence® and maintaining territorial integrity9?). There are also slight variations 
in the conditions which have to be met before these exceptions are satisfied. Under 
Articles 8 to 1] and Article 2(2) of Protocol No 4, interferences must be prescribed 
by, or in accordance with, law and necessary in a democratic society. Article 6, by 
contrast, imposes only a condition of necessity simpliciter and this applies only to 
the interests of justice exception. Similarly, Article 1 of Protocol No 7 makes the 
public order defence conditional on a test of necessity, but does not do so in the 
case of national security, while Article 1 of Protocol No 1 contains only a 
requirement of legality. However, neither set of distinctions appears significantly 
to affect the outcome of cases. 


68 This Protocol has not been ratified by the United Kingdom. 


69 ibid. 

70 Arts 8, 9, 10, 11 and Art 2(2) of Protocol No 4. 

71 Art 10. 

72 Art 6 allows derogation from the right to a public tnal where the interests of juveniles or the 
protection of the private life of the parties so 

73 Arts 8, 9, 10, 11 and Art 2(2) of Protocol No 4. 

74 Arts 6, 9, 10, 11 and Art 2(2) of Protocol No 4 

75 Arts 8, 9, 10, 11 &nd Art 2(2) of Protocol No 4. 

76 Arts 6, 8, 9, 10, 11 and Art 2(2) of Protocol No 4. 

TI Arts 6, 8, 10, 11, Art 2(2) of Protocol No 4 and Art 1 of Protocol No 7. 

78 Arts 8, 10, 11 and Art 2(2) of Protocol No 4. 

79 Art 8. 

80 Art 10. 

81 Art 6. 

82 Art 10 

83 Art 10. 

684 © The Modern Law Review Limited 1999 


September 1999] Reconciling Human Rights and the Public Interest 


The tests used by the Court and Commission 


When a justification is pleaded in respect of a prima facie interference with a right, 
the following questions are typically addressed. Was the interference in 
accordance with, or prescribed by, law? Was it genuinely in pursuit of one or 
more of the legitimate purposes at issue? Taking all relevant circumstances into 
account, was it necessary in a democratic society for those ends? 

Given the broad terms in which the legitimate purposes are framed, the second 
issue is rarely problematic.55 The first and last questions are therefore the crucial 
ones. Prima facie, both are neutral between the conceptual models outlined above. 
Consistent with the first model, both the rule of law and democratic necessity could 
be treated as formal hurdles designed to ensure that impugned actions have been 
through a process of democratic legitimation and do not restrict individual freedom 
more than is strictly required. Alternatively, on the second model, they could be 
given substantive content and used as objective standards by which to determine 
the legitimate scope of individual rights and collective goals.9$ 


The rule of law test 

To satisfy this test, it is not sufficient that an interference be authorised by some 
domestic legal provision. The quality of the law is also important and must be 
compatible with the legal culture of the Council of Europe as a whole, described in 
the Preamble as ‘the common heritage of ... the rule of law'.9? The conception of 
legality articulated by the Strasbourg institutions is, however, procedural rather 
than substantive.83 In Huvig & Kruslin,9 the Court identified four elements to the 
test. Does the domestic legal system sanction the infraction? Is the relevant legal 
provision accessible to citizens? Is it sufficiently precise to enable them reasonably 
to foresee the consequences which their actions may entail? And does the law 
provide adequate safeguards against arbitrary interference with the respective 
substantive right? 

These criteria are clearly designed to give some priority to rights by raising the 
hurdles which states must overcome in claiming public interest defences. They do 
not, however, ultimately prevent pursuit of collective goals being placed above 
individuals' rights, and therefore indicate a conception of the relationship similar 
to the first model, above. Nevertheless, there is some evidence that the legality test 
is applied differently in different contexts.9? In some cases, inconsistencies can be 
explained, uncontroversially, by factual differences relating, for instance, to whom 
the law in question is addressed?! Elsewhere, though, value judgments about the 
relative importance of tbe rights and exceptions at stake do seem to play a part. 


84 See DJ. Hams et al, Law of the European Convention on Human Rights (London: Butterworths, 
1995) 285. 

85 ibid 290. 

86 See eg van Dijk and van Hoof, Theory and Practice of the European Convention on Human Rights 
(Boston: Kluwer, 2nd ed, 1990) 606. 

87 Malone, judgment of 2 August 1984, A 82, para 67. 

88 The Court has eg implicitly rejected the argument put forward in Lithgow & Others, judgment of 8 
July 1986, A 102, para 108, and Hákansson & Sturesson, judgment of 21 February 1990, A 171, pera 
40, that deprivation of property without full compensation is contrary to tbe rule of law. See further 
P.P. Craig, ‘Formal and Substantive Conceptions of the Rule of Law: An Analytical Framework’ 
[1997] PL 467. 

89 Judgment of 24 April 1990, A 176-B, paras 27-36. 

90 See eg Sunday Times, judgment of 26 Apnl 1979, A 30, para 49, and Malone, n 87 above, pera 67. 

91 eg in Autronic v Switzerland, judgment of 22 May 1990, A 178, paras 55 and 59, the very complicated 
regulatory regime for international broadcasting was held to be sufficiently accessible, with 
appropriate advice, to those whose business activities were affected by it. 
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According to Huvig & Kruslin, for example, laws permitting telephone tapping 
must be particularly precise to be permissible under Article 8(2).?? But in Leander, a 
secret security-vetting process was held to be in accordance with law. Although the 
law had to be ‘sufficiently clear’ to give the public ‘an adequate indication as to the 
circumstances in which and the conditions on which the public authorities are 
empowered to resort to this kind of secret and potentially dangerous interference 
with private life',?? they did not have to know the precise criteria by which 
information was stored and released. In concluding also that the democratic 
necessity test had been satisfied, the Court was influenced by the fact that, although 
there had been an interference with Article 8, Leander had not been prevented from 
leading the private life of his choice. In reality, his complaint was that he had been 
denied access to public employment — a right not provided by the ECHR.™ 
Similarly, the dictum in Müller v Switzerland that obscenity laws cannot be framed 
with absolute precision because they must keep up with prevailing social views?” 
coincides with a general reluctance to strike down control of sexual expression.? 


The democratic necessity test 

It is, however, in the application of the democratic necessity test that the real 
confusion as to the relationship between rights and exceptions arises. An evaluative 
framework has been developed, largely in the Handyside,” Silver” and Lingens” 
cases, consisting of three principal elements: the nature of democratic necessity; 
proportionality; and the margin of appreciation allowed to member states. 
However, there is radical indeterminacy both in the formulation of each element 
and in the way they relate to one another. 

The nature of democratic necessity, for example, is sometimes treated as 
involving a purely factual inquiry, the key question being what standard of 
justification the term ‘necessary’ implies.! Elsewhere, though, it is given 
substantive content, with freedom of expression,!?! ‘pluralism, tolerance and 
broadmindedness’! and the right to a fair trial! having been identified as 
‘essential foundations’ of a democratic society. Moreover, according to the 
Commission in Handyside, while democratic societies must balance ‘the wishes of 
the individual and the utilitarian greater good of the majority ... [they] approach 


92 n 89 above, para 33. 

93 Judgment of 26 March 1987, A116 para 51. 

94 See also Kosiek, judgment of 28 August 1986, A 105, and Glaseknapp, judgment of 28 August 1986, 
A 104. See further notes 149-151, below, and accompanying text. 

95 Judgment of 24 May 1988, A 133, para 29 

96 See further note 134, below, and accompanying text. 

97 Judgment of 7 December 1976, A 24, paras 48-50. 

98 Judgment of 25 March 1983, A 61, paras 97-98. 

99 Judgment of 8 July 1986, A 103, para 37-41. 

100 eg in Handyside, the Court held that its meaning lies somewhere between ‘indispensable’ and such 
expressions as ‘admissible’, ‘ordinary’, ‘useful’, ‘reasonable’ or ‘desirable’: n 97 above, para 48; see 
also Sunday Times, n 90 above, para 59; Glasenapp, report of 11 May 1984, para 90. It has also been 


1991, A 216, pera 71, Olsson v Sweden, judgment of 24 March 1988, A 130, para 67 In 
whether such a need exists, attention must be paid to the particular facts acts of the case and the 
circumstances prevailing in the given country at the time (Lingens, n 99 above, para 43; Ezelin, 
judgment of 26 April 1991, ACD. pera 5D) and (be atale s action most be based ipon “an acceptable 
assessment of the relevant facts’ (Oberschlick, judgment of 23 May 1991, A 204, para 60) 

101 See eg Handyside, n 97 above, para 49; Jersild, judgment of 23 September 1994, A 298, para 31. 

102 Handyside, ibid para 49. This includes, in particular, religious pluralism: Manoussakis & Others v 
Greece, judgment of 26 September 1996, 1996-IV, pera 44 

103 Delcourt, judgment of 17 January 1970, A 11. 
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the problem from the standpoint of the individual and the undesirability of 
restricting the individual's freedom'.!04^ But this contrasts with the ‘raison d'état 
attitude, giving more weight to the reasons for restrictions than to rights, which van 
Dijk and van Hoof have detected in many cases.105 

In relation to the proportionality test, similarly, we find oscillation between 
factual inquiries into the necessity of interferences,!06 again with varying degrees 
of rigour,'°? and more substantive evaluation of the relative importance of rights 
and exceptions,’ sometimes turning on the absence of impairment of the ‘very 
essence’ of a right.! In Lingens, it was stated that what is proportionate will vary 
depending on the background circumstances, the right in question and the type of 
interference concerned, !!? while the burden of proof also seems to shift from case 
to case.!!! Frequently, however, decisions as to proportionality are stated baldly 
without elaborating the weight to be ascribed to the various factors involved.!!2 
Equally, the rhetoric used is often at variance with practice.!!? 

As regards the margin of appreciation,!!* '[d]espite the rather long period of time 
during which the Court and Commission have now applied the doctrine it is still 
very difficult to define in any precise way the conditions of its application because 
... “its exact ambit and rule are far from being fully developed" '.!15 Van Dijk and 
van Hoof claim that several factors tend to determine where the balance between 
state discretion and Strasbourg supervision is struck: the existence of a European 
common ground between the law and practice of Contracting States; the nature of 
the right or of the individual's activities;!!6 and the nature of the aim pursued by, 
and the circumstances of, the contested measure, in particular whether the case 
concerns general policies of the State." However, the interplay between these 
factors makes it difficult to predict how the Court will decide the margin question 


104 Report of 30 September 1975, B 22 (1979) para 147. 

105 n 86 above, 605. 

106 See eg Weber v Switzerland, judgment of 22 May 1990, A 177, para 51; Observer & Guardian, n 100 
above, para 68; Campbell v UK, judgment of 25 March 1992, A 233, para 62. 

107 Contrast Campbell v UK, ibid paras 48 and 52, where an interference was held to be disproportionate 
because there was an alternative, less intrusive means of achieving the same object, with James & 
Others, judgment of 21 February 1986, A 98, para 51, where the Court stated that the availability of 
alternative solutions did not by itself render the interference in question unjustified. 
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in any given case.!18 Consequently, the margin of appreciation varies not only in 
relation to different exceptions, but in relation to the same exceptions in different 
contexts. 

A final layer of uncertainty arises from inconsistency as to the order in which the 
various elements of the Handyside/Silver/Lingens framework are addressed, if 
indeed they are addressed at all. Thus, is tbe nature of democratic necessity distinct 
from or part of the assessment of proportionality? Does the margin of appreciation 
apply to states’ assessment of what the public interest requires, or to the balance to 
be struck between individuals and the collective, or both? Van Dijk and van Hoof 
have discussed proportionality as a ‘feedback mechanism’, used to decide cases 
which cannot be disposed of by the application of precedents.!!? Similarly, the 
margin of appreciation has been described as 'a multi-functional tool in the hands 
of the Strasbourg authorities’, which may take the guise either of an interpretive 
method which the Court invokes at its discretion, or a formal standard which it 
obliges itself to address.!2 Rather than being a ‘test’ in the conventional, 
dispositive sense, therefore, the Handyside/Silver/Lingens framework provides a 
set of highly imprecise justificatory strategies which can be used to support a 
number of approaches to the issue.1?! 

Faced with this confusion, Harris, O’Boyle and Warbrick conclude that, rather 
than trying to demarcate its decisions into categories, the Court’s approach to the 
determination of ‘necessity in a democratic society’ is better understood as a 
multi-faceted one.!2 If, however, one looks beyond the language used to the 
way different rights and exceptions are actually treated, greater coherence can be 
found and inconsistencies reinterpreted as revealing varying (implicit) 
assumptions about the conceptual relationship between rights and the public 
interest in different contexts. These in turn can be explained by reference to the 
relative importance attached to particular rights and exceptions, to judges’ 
confidence in pronouncing on the substantive issues involved in individual cases, 
and to the outcomes they wish to produce on the facts. The key distinction is 
between cases which focus on their implications for the exception which has 
been invoked and those which are primarily concerned with the effect of the 
interference on the right in question. In the former, as under model one, the 
Court tends to concentrate on the factual necessity of the interference to the 
achievement of the legitimate purposes at stake, with the right giving way if 
necessity is accepted. The latter, similar to model two, take a more purposive or 
definitional approach, with the defence's success or failure depending on the 
type of restriction on individual liberty it entails. 

The first approach is most frequently adopted in cases where national security 
and prevention of disorder/crime defences are pleaded. That the Court is prepared 
to let these goals override individual rights is understandable because without a 
minimum level of national and personal security nobody's rights are safe. 
However, to allow interferences on these grounds beyond what is strictly necessary 
would be to sanction potential oppression. Such reasoning can be found in Klass, 
where German secret surveillance legislation was alleged to breach Article 8 
because there was no guarantee that persons subject to surveillance would ever be 
informed and no opportunity to challenge particular measures before a judge. The 
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Court accepted the necessity of the legislation because of the real threat posed to 
democratic governments by increasingly sophisticated espionage techniques and 
the growth of terrorism.!?? Nevertheless: 


The Court, being aware of the danger such a law poses of undermining or even destroying 
in the name of defending it, affirms that the Contracting States may not, in the 


name of the struggle against espionage and terrorism, adopt whatever measures they deem 
appropriate. 124 


On the facts, the Court agreed that notifying the targets of secret surveillance, even 
after the measures had been suspended, could sometimes jeopardise the purpose of 
the exercise and might reveal the intelligence services' working methods, fields of 
operation or agents’ identity.!25 It also considered that the system of political rather 
than judicial oversight of the law provided sufficient safeguards against abuse.125 
Hence, no violation of the Convention had occurred. 

The same approach can be found in cases involving restrictions on prisoners' 
correspondence, also interfering with Article 8. Again the Court accepts the 
legitimacy of such measures on grounds of preventing crime and disorder, but 
seeks to keep interferences to a minimum. Thus in Silver, 57 out of 63 items of 
correspondence had been unjustifiably intercepted; only those which contained 
references to crimes, or were threatening or abusive, could be stopped. This 
method has been adopted even in relation to correspondence with legal advisers, 
which is seen as particularly worthy of protection because of the connection with 
the right to a fair trial.!7” In Golder, preventing a prisoner from initiating 
correspondence with his solicitor to discuss a possible libel action against a prison 
officer breached Article 8 because the Court could not see how it prevented crime 
and disorder.!28 However, in Campbell, it held that such correspondence could be 
opened to ensure it contained no illicit enclosures and could be read if there was 
reasonable suspicion that lawyer-client confidentiality was being abused, though 
there could be no routine scrutiny.12? 

These cases contrast with the Court's approach to Article 10 and its exceptions. 
Here much greater attention is paid to the nature of interferences with freedom of 
expression than to the reasons for those interferences. We find a consistent 
privileging of political speech, and Press freedom, over other forms of expression 
because, in the Court's opinion, it is ‘the expression of political ideas in the 
broadest sense with which the values underpinning the concept of freedom of 
expression are chiefly concerned’.! Thus, penalties for defaming political figures 
have repeatedly fallen foul of Article 10, notwithstanding the effect of impugned 
statements on their targets’ reputations,?! because the importance of free political 
debate requires that the limits of acceptable criticism be wider as regards 
politicians than private individuals.!32 In Barfod, however, a conviction for 
defaming two lay judges — by questioning their impartiality in a case involving a 
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local government decision, the judges themselves being local government 
employees — was covered by the 'protection of the reputation of others' exception. 
The applicant and the Commission argued that, even if the offending article could 
be interpreted as an attack on the judges, it concerned matters of public interest 
involving the functioning of the public administration, including the judiciary, 
which weighed more heavily than the interest of the judges themselves. The Court, 
though, distinguished the personal criticism of the judges from the right to criticise 
the composition of the court in question, finding the latter not to have been limited 
by Barfod's conviction. The state's legitimate interest in protecting the judges' 
reputation was not, therefore, in conflict with the applicant's interest in being able 
to participate in public debate on the structural impartiality of the court. 

It follows from this interpretation of Article 10 that, although political speech is 
very strongly protected, violations are rarely found in respect of other forms of 
expression. This is illustrated by cases involving interferences to protect morals. In 
both Handyside and Müller convictions for obscenity were held not to violate the 
Convention. Although the Court declared that Article 10 applies equally to 
information or ideas that offend, shock or disturb the state or any sector of the 
population, it also stressed the duties and responsibilities which accompany 
freedom of expression, holding that states have a wide margin of appreciation in 
this area. In both cases, its examination of the factual necessity of the restrictions in 
protecting morality was desultory. Instead, the decisions seem to have been based 
on a perception that protecting sexual expression is on the margins of Article 10, 

because there is less consensus on such issues than on the importance of 
free political debate.!5? 

In relation to Article 8, by contrast, states have only a narrow margin of 
appreciation to determine what is necessary to protect morals. In Dudgeon,?* the 
lack of uniformity in laws governing private, consensual, homosexual relations 
was insufficient to prevent the criminalisation of such activities in Northern Ireland 
being successfully challenged.!35 The Court accepted that some regulation of 
sexual conduct is justifiable to protect public order and decency or to protect 
vulnerable persons against exploitation and corruption. However, since Dudgeon 
involved ‘a most intimate aspect of private life'?9 and ‘an essentially private 
manifestation of the human personality',!?7 the interference could not be justified 
merely because the general public strongly believed that changing the law would 
seriously damage the moral fabric of society: 


On the issue of proportionality, the Court considers that such justifications as there are for 
retaining the law in force unamended are outweighed by the detrimental effects which the 
very existence of the legislative provisions in question can have on the private life of a 
person of homosexual orientation like the applicant. Although members of the public who 
regard homosexuality as immoral may be shocked, offended or disturbed by the commission 
by others of private homosexual acts, this cannot on its own warrant the application of penal 
sanctions when it is consenting adults alone who are involved. 


NN 
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The Court did not entirely ignore the factual necessity of the law in protecting 
morals, but stated that no evidence had been adduced to show that non- 
enforcement had weakened moral standards nor that there had been public demand 
for stricter enforcement. It is notable, however, that no such evidence was j 

in Handyside or Müller. Accordingly, Dudgeon appears to indicate a definitional 
approach to Article 8 as well as Article 10, different attitudes being taken to the 
same exceptions in each context because of the different purposes the two rights 
serve. Once more, the Court consistently treats more seriously interferences with 
Article 8 which restrict people’s ability to choose how to live than those which do 
not. 139 

Unsurprisingly, in the light of the theoretical discussion above, neither set of 
cases is unproblematic. Under the first approach, for example, not only is there 
scope for disagreement as to the ‘necessity’ of particular interferences on the facts, 
but judges sometimes appear to be applying different standards of necessity 
according to their view of the merits of the case, expressed in terms of a varying 
margin of appreciation.!^" At times, the Court appears rather supine in its defence 
of individual rights,!^! and what is considered necessary in the public interest may 
be extremely intrusive.1*? 

On the second approach, BRADY, the Court can be criticised for its 
classification of cases on their facts!^? or, more fundamentally, for its view of 
the purposes of particular rights.1^^ In addition, its tendency to rely on the presence 
or absence of a European consensus provides a flimsy basis on which to assert 
human rights standards. Not only does it limit the Strasbourg institutions to a 
reactive rather tban proactive role, but the Court has been criticised for its 
unsystematic and unscientific approach to ascertaining whether, and in respect of 
what, a consensus exists. It also means that the purposes which rights are 
deemed to serve are liable to change over time. The strong defence of homosexual 
rights in Dudgeon contrasts starkly with attitudes in the 1950s when applications 
from gay men were rejected by the Commission as ‘manifestly ill-founded'.146 
Perhaps for this reason, and because of the unpredictability of the fact situations 
which may arise, the Court does not rule out altogether the possibility of violations 
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of Articles 8 and 10 outside their core purposes. In Autronic AG v Switzerland, for 
example, the applicant claimed a violation of its right to receive information 
because it had been refused permission to transmit Soviet satellite T'V broadcasts at 
a trade fair, its intention being to demonstrate the technical capabilities of its 
equipment. The state argued that the interference was justified to prevent disorder 
in telecommunications and disclosure of information received in confidence, but 
also that the right to freedom of expression was irrelevant because the company 
was pursuing merely economic and technical interests and attached no importance 
to the content of the broadcasts. Taking a model one approach, though, the Court 
found that Article 10 had been breached because the refusal of consent was not 
actually necessary to achieve the asserted aims. Similarly in De Becker v 
Belgium, again applying a factual necessity test, the Commission found a 
violation of Article 10 in respect of an interference with non-political speech but 
not as regarded curtailment of political speech. De Becker was a journalist who had 
been convicted of collaboration during World War II and banned for life from 
engaging in journalism. Understandably in the context, the Commission accepted 
that restricting his political activities was justified on public security grounds. 
However, this did not justify the deprivation of freedom of expression with regard 
to non-political matters, especially since there was no provision for future 
relaxation of the ban when public order and morale had been re-established. 

These last two examples illustrate the real source of difficulty in making sense of 
the ECHR jurisprudence on the relationship between rights and public interest 
exceptions; namely that cases do not fall neatly into categories in which either the 
consequence for the public interest or the impact of the interference on the right is 
treated as conclusive. Where both elements are seen as important, it is much harder 
to predict which approach tbe Court will adopt; a choice which can be crucial to 
the outcome for applicants. Contrast, for example, Autronic with Leander.1^? In the 
latter case, because the interference did not prevent the applicant leading the 
private life of his choice, the margin of appreciation in assessing whether and how 
to protect national security was held to be a wide one. Consequently, the Court was 
satisfied that there were sufficient safeguards in the Swedish system of personnel 
control to meet the requirements of Article 8(2) and that in the present case the 
Government was entitled to consider that the interests of national security 
prevailed over the applicant's interests.! As in Handyside and Müller, the Court 
seemed to be saying that, because the case fell outwith the core protection offered 
by Article 8, it was for the state to decide how to balance the conflicting interests at 
stake. Had it focused solely on the necessity of the intervention in protecting 
national security, however, Leander might have been successful. Given that his 
political activities were fairly minor and well in the past, it is arguable that he 
could not plausibly be seen as a security risk.159 

A similar disparity in approach can be found in Ezelin!?! and Vogt,1?? both of 
which involved interferences with the applicants’ political liberty, justified in the 
former in the interests of the prevention of disorder and in the latter to protect 
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national security, prevent disorder and protect the rights of others. Ezelin involved 
an avocat disciplined for participating in a protest against a court decision and for 
his subsequent refusal to give evidence to the judge investigating offences 
committed at the demonstration. Although Ezelin's involvement was limited to 
carrying a placard, the French Government argued that his failure to dissociate 
himself from threats and insults directed at the judiciary during the demonstration 
gave the impression that he endorsed the disorder and hence lent it legitimacy. The 
Court, however, held that freedom to take part in peaceful assemblies, because of 
its links with freedom of political expression, is so important that it cannot be 
restricted in any way, so long as the individual concerned does not personally 
commit any reprehensible act. In Vogt, on the other hand, although the majority 
again held that the interference with Articles 10 and 11 (this time the dismissal of a 
teacher who was an active member of the Communist party, on the ground that this 
was incompatible with her oath of loyalty to the constitution) was not justified, it 
did so on the basis that her activities did not, on the facts, represent a threat to 
national security. Restricting the political freedom of civil servants per se was not 
seen to violate the Convention.!5? The different approaches adopted in these cases 
may be explicable by reference to the plausibility of the respective public interest 
arguments; the weakness of the government's case in Ezelin perhaps encouraged 
the Court to be robust in its defence of the right to freedom of assembly. This is 
not, however, a very reliable barometer by which to predict which methodology the 
Court will follow in any given case. 

A further complicating factor is that in some circumstances, where the relative 
significance of rights and exceptions are evenly matched, the Court neither adopts 
a definitional approach, nor limits itself to assessing the factual necessity of 
interferences, but rather attempts to strike a balance between the conflicting 
interests involved. This appears to be the approach taken in cases where Press 
freedom conflicts with maintaining the authority and impartiality of the judiciary — 
a goal which the Court treats as extremely important, not least because of its links 
with Article 6,15* but which it recognises cannot be allowed to stifle legitimate 
public debate over matters which come before the courts. It is also an interest 
which it considers can be given ‘objective’ content because there is substantial 
common ground in domestic law and practice, hence the margin of appreciation is 
a particularly narrow one. Accordingly, in Sunday Times, the Court required the 
threat to judicial authority to be ‘absolutely certain’ before an interference with 
Article 10 would be permitted. Although it denied that the decision should be 
treated as a choice between two conflicting principles, it did effectively take it 
upon itself to decide where the balance between the right and the public interest 
should be struck. This is even more obvious in Worm v Austria.‘ Here a journalist 
had been convicted of exercising a prohibited influence on a criminal trial via a 
highly subjective account of evidence given by a former finance minister on trial 
for tax evasion during his period in office. The Court held that, notwithstanding the 
wide limits of acceptable comment in relation to politicians, they, like everyone 
else, are entitled to a fair trial. Moreover, the objective character of the authority 
and impartiality of the judiciary did not mean that absolute uniformity was 
required between member states. Accordingly, 
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the respective interests of the applicant and the public 1n imparting and receiving his ideas 
concerning a matter of public concem which was before the courts were not such as to 
outweigh the considerations relied on by the Vienna Court of Appeal as to the adverse 
consequences for the authority and impartiality of the judiciary in Austria.159 


In Observer & Guardian,5! by contrast, perhaps because of the case’s national 
security dimension, the majority concentrated purely on the factual necessity of the 
restriction in question, while tbe dissenting judges adopted a clear purposive test. 
Thus for the majority, the grant of interlocutory injunctions to prevent publication 
of extracts from Spycatcher could be justified while the information remained 
confidential, but once that confidentiality had been breached they could no longer 
be regarded as necessary to maintain judicial authority. The dissenting judges, 
however, thought that Article 10 had been violated in both periods because 
‘freedom of expression cannot be made subject to the criterion of confidentiality’ 
and ‘to deprive the public of information on the functioning of state organs is to 
violate a fundamental democratic right’ .158 

Whereas the methodology adopted in Sunday Times and Worm was based on the 
Court’s confidence as to the content of the right and the public interest concerned, 
we also find a balancing approach in cases where it seems uncertain both about the 
purpose of the right and about its ability to assess what the public interest requires. 
For example, in deciding applications under Article 1 of Protocol No 1, the Court 
has stated that its role is to determine whether a fair balance has been struck 
between the demands of the general interest and the need to protect individual 
rights. The public interest goals which are pleaded in these cases typically involve 
the promotion of economic development or social justice. While these are arguably 
as important in ensuring individual security as the national security and public 
order defences discussed above, they are by their nature vague and contentious, as 
well as unfamiliar to judges and lawyers.!?? Because opinions on these matters 
differ widely, the Court is equally reluctant to make categorical statements about 
the purpose of the right to property.!9 Accordingly, states are allowed a wide 
margin of appreciation to determine what interferences with property rights are 
required in the public interest and the Court will only intervene if applicants have 
been made to bear ‘an individual and excessive burden' 16! 

Whatever the reasons for adopting a balancing approach, it is in these cases that 
principled justification for particular decisions is most lacking. This point is well 
illustrated by two cases decided on the same day involving the expulsion of aliens 
who had lived in the defendant state since childhood, but had been convicted of 
criminal offences. They thus involved serious interferences with the right to 
respect for private and family life under Article 8, but also an important public 
interest defence. In Mehemi,!€ the applicant had moved to France aged one, had 
extensive family connections there and limited ties with his country of origin, and 
was married to an Italian woman by whom he had three children. Although he had 
been involved in a conspiracy to smuggle a large quantity of hashish into France, 
the Court found on balance that there had been a violation of Article 8. In El 
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Boujaidi'® the opposite conclusion was reached. Here the applicant had also come 
to France with his family aged seven and had a child by a French national. 
However, his links with his country of origin were stronger and his crime was that 
of supplying heroin, albeit on a very small scale and to finance his own addiction. 


Conclusion 


The relationship between human rights and public interest exceptions is one of the 
most important issues in contemporary human rights jurisprudence. Not only is the 
interpretation given to exceptions a key determinant of the utility of rights in 
practice, but this is also the area in which the political or value-laden nature of the 
choices facing the court is most obvious, raising questions as to the legitimacy of 
judicial rather than democratic decision-making. As has been demonstrated, the 
European Court and Commission of Human Rights have found the relationship 
problematic, failing to develop a coherent set of tests for determining when rights 
prevail over the public interest or vice versa. I have sought to argue, however, that 
fuller understanding of the relationship at the conceptual level can help make sense 
of the inconsistencies at the doctrinal level. Though some cases are difficult to 
categorise, and different approaches do not always produce different outcomes, 
patterns can be traced in the treatment of particular rights and exceptions which 
seem to reflect different theoretical understandings of the nature of the relationship 
and of appropriate judicial methodologies. The conceptual analysis also provides 
an explanation for these variations, as the result of the interaction of complex and 
shifting contextual considerations with the competing strengths and weaknesses of 
the available theoretical models. Since it is not self-evident how conflicts between 
rights and collective interests should be resolved conceptually, it is unsurprising 
that judges, who are lawyers and not philosophers, should reproduce the ensuing 
tensions in their decisions. Thus, the Court is reluctant to stick to the purely factual 
inquiry into the necessity of particular interferences in furthering the public interest 
dictated by the first conceptual model. But equally, there is no systematic 
consideration of the purposes of each right, as required by the second model. 
Given the difficulty of reconciling a meaningful conception of a right with a 
defensible conception of the public interest, one might conclude that no 
satisfactory doctrinal solution can be found to govern the relationship between 
rights and exceptions and hence that the project of Judicially-protected human 
rights should be abandoned as inherently flawed.1 Although I have some 
sympathy with that view, the recent enactment of the Human Rights Act means 
that this is not the time to argue it. Instead, it is my contention that the explicit and 
consistent adoption of either methodological position developed at 678—683, 
above, notwithstanding their problems, would be preferable to the current 
confusion and disarray in the Strasbourg jurisprudence. Which is considered more 
appropriate depends on one's view of the relative importance of protecting 
individual rights or allowing pursuit of collective goals and on one's preference for 
judicial neutrality or a commitment to substantive human rights standards. The 
relevant considerations may also vary according to the court in question. Domestic 
courts are, for example, better placed to find consensus about values on which to 
base their judgments than the Strasbourg institutions, hence the reasoning behind 
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the margin of appreciation may be inapplicable.!65 On the other hand, Convention 
rights will be enforced in the United Kingdom in the context of a strong tradition of 
judicial deference to the executive and Parliament and, being closer to the 
decisions under review, judges run more risk of appearing politically biased. 
Adopting either a clear factual necessity test or systematically considering the 
purposes of rights would not, of course, remove the scope for disagreement over 
the outcome of concrete cases. It would, though, provide a much sharper focus for 
competing arguments and greater predictability as to the range of decisions which 
might be made. Hunt has asked why such doctrinal coherence should be seen as a 
virtue, since a messy line of precedents allows flexibility in judging individual 
cases. This suggests, he argues, that the production of ‘results’ by a legal system, in 
the form of decided cases, is seen as less important than the production of 
doctrine.!96 There is some force in this position. As the discussion of the 
Strasbourg jurisprudence demonstrates, the different approaches do seem more 
suitable to the resolution of some cases than others. However, a human rights court 
needs to be able to point to a firmer theoretical foundation for its claim to 
legitimacy than simply the reasonableness of individual decisions, since these are 
judgments with which observers may or may not agree. If it is to be durable, the 
system itself must be able to attract loyalty irrespective of the particular decisions it 
produces.167 Ultimately, the inconsistency and unpredictability which result from 
fudging the conceptual issue represent a greater threat to judicial legitimacy than 
opting unequivocally for one or other methodological approach. In the absence of a 
definitive theoretical solution to the problem of reconciling conflicting rights and 
public interests, one must settle for greater procedural certainty and doctrinal 
clarity as the best available foundation for judicial legitimacy in this context. 


165 A number of commentators have suggested that the doctrine will have no place m the British courts’ 
reasoning — see eg J. Laws, The Limitations of Human Rights’ [1998] PL 254, 258; S. Kentridge, 
“The Incorporation of the European Convention on Human Rights’ in Beatson et al (eds), n 1 above, 
70; P. Duffy, “The European Convention on Human Rights: Issues Relating to its Interpretation in the 
Light of the Human Rights Bill’ ibid 102; A. Lester, “The Impact of the Human Rights Act on Public 
Law’ ibid 107. 

166 "The Theory of Critical Legal Studies’ (1986) 6 OJLS 1, 35-36. 

167 Mahoney makes a similar point: n 12 above, 76-77. Of course, if rts decisions are consistently bad, 
this may suggest that there is something wrong with the system. 
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The Company Director's Duty of Care and Skill: The 
Case for an Onerous but Subjective Standard 


C.A. Riley* 


Recent years have witnessed an intense interest in questions of corporate 
governance! — the mechanisms by which companies are managed and regulated. 
Much of this interest has concentrated on issues of efficiency and competitiveness, 


and on ensuring that those charged with corporate management display appropriate 
levels of effort and expertise.^ As the breadth of the governance debate amply 


testifies, there are very many strategies which might be employed to secure these 
managerial qualities. Lawyers, however, have unsurprisingly tended to focus upon 
the various legal duties, and in particular the duty of care and skill, to which 
directors are subject,? a focus that seems set fair to continue following the recent 
publication of the Law Commission's Consultation Paper on company directors.* 

That duty, however, seems to be held in remarkably low esteem, with many 
critics but few friends. Those critics point out how little the duty has, at least in its 


* Newcastle Law School. 

I am grateful for generous and helpful comments to Colin Baxter, Bran Cheffins, Paul Davies, Ian 
Dawson, Simon Deakin, Vanessa Finch, John Lowry and the MLR’s anonymous referees. The usual 
disclaimer applies. 


1 The literature is too voluminous to cite in full but see, for example, the following: KJ. E 
Teubner (eds), Corporate Governance and Directors’ Liabilities (Berlin: de Gruyter, 1985); The 
T mo ul ee 


University Prees 1997) and the Symposium laste of te Jowrmal of Law and Society (1997) 24 (1) 1- 
176. See now also the Department of Trade and Industry's recently commenced review of company 
law, the details of which are set out in, first, its Consultation Paper, Modern Company Law For a 
Competitive Economy (London: DTI, 1998), and, second, the Consultation Document, The Strategic 
Framework (London: DTI, 1999) issued by the Company Law Review Steenng Group appointed to 
the review 


manage 
2 For a blunt statement to this effect, see the Cadbury Report, n 1 above, para 1.1: ‘The country’s 
Gee EE M ee 
their boards discharge their responsibilities determines Britain’s competitive position’ 
See, for example, V. Finch, ‘Company Directors: Who Cares about Skill and Care?’ (1992) 55 MLR 
179, 200—204; Parkinson, n 1 above, ch 4; AJ. Boyle, ‘Draft Fifth Directive: Implications for 
Directors’ Duties, Board Structure and Employee Participation’ (1992) 13 The Co Lawyer 6; AS. 
Sievers, ‘Farewell to the Sleeping Director — The Modern Approach to Directors’ Duties of Care, 
Skill and Diligence’ (1993) 21 Australian Business Law Review 111; L. Griggs and J. Lowry, 
the Optimum Balance for the Duty of Care Owed by the Non-Executive Director’ and S. 
Worthington, “The Duty to Monitor. A Modern View of the Director’s Duty of Care’ both in F. 
Patfield (ed), Perspectives on Company Law: 2 (London: Kluwer Law Intemational, 1997); the Rt 
Hon Lord Hoffman, "The Fourth Annual Leonard Sainer Lecture’ (1997) 18 The Co Lawyer 194. 
4 The Law Commission, ae ue mn M 
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traditional formulation, demanded of directors, who were required to demonstrate 
neither continuous attention to company affairs? nor any reasonable, objective 
level of competence.5 These lax standards, it is argued, have offered too little 
protection for companies and their shareholders. Worse still, they have failed to 
keep pace with the changing practice and expectations of the commercial 
community.? Much of the case law here, critics note, dates from the nineteenth or 
early twentieth century, when the director was seen as little more than a local 
worthy or an impressive title.!° There has, it is true, been some recent tightening of 
the standard of behaviour expected of directors,!! both by statute? and by some 
modern UK case law,!? a trend commended by the Law Commission.!^ Yet whilst 
these various developments add to the topicality of this area of company law, the 
precise scope and effect of these recent doctrinal developments remain unclear, a 
further ground for criticism.!? 

As Finch observes, however, ‘[a] dominant view on how to develop such duties 
has nevertheless yet to emerge'.16 One obvious difficulty is that the criticisms just 
described do not provide an easy basis for reform. To whatever extent the current 
law remains ‘lenient’ towards directors, it does not necessarily follow that we 
should condemn such leniency. To be sure, if we were concerned only to maximise 
the protection afforded to shareholders, creditors, or whoever, then we might 
accordingly view the duty in purely strategic terms, working out that formulation 
of the duty most likely to maximise their protection. But this would hardly provide 
any explanation of why the law should be employed in such a partisan way, or of 
how we might justify to the director the imposition of such a duty. Similarly, 


5 For a useful account of the historical development of the duty of care, see Worthington, n 3 above, 
183-188. 

6 See, for example, Finch, n 3 above, 200-204; Parkinson, n 1 above, ch 4; AJ. Boyle, ‘Draft Fifth 
Directive: Implications for Directors’ Duties, Board Structure and Employee Participation’ (1992) 13 
The Co Lawyer 6; Sievers, n 3 above, 145. 

For an argument that directors are under a separate duty positively to exercise their discretion, which 

duty will itself impose limits on directors’ ability to remain passive, see R. Gregory, Directors’ Duty 

to Exercise Discretion (Bicester, Oxfordshire: CCH Editions, 1998) (part of the CCH British 

Company Law Library Service). 

Re City Equitable Fire Insurance Co Ltd [1925] Ch 407 For arguments that Re City Equitable 1s 

often misinterpreted, and 1s itself more demanding of directors, see Worthington, n 3 above, 188 and 

A. Hicks, ‘Directors’ Liability for Management Errors’ (1994) 110 LQR 390. 

See, for example, Finch, n 3 above, 202; Parkinson, n 1 above, 106-107; Worthington, n 3 above, 

189. This complaint is, however, hardly a new one; see, for example, MJ. Trebilcock, “The Liability 

of Company Directors for Negligence’ (1969) 32 MLR 499, 509. 

10 See generally Parkinson, n 1 above, 101-113, P.L. Davies, Gower’s Principles of Modern Company 
Law (London: Sweet and Maxwell, 6th ed, 1997) 640—644 

11 Similar moves have been seen in some other jurisdictions. In relation to Australia, seo Daniels v 
Anderson (1995) 16 ACSR 607 (NSWCA) and, for comments thereon, see R. Nolan, 'Care and Skill 
in Australia — Daniels v Anderson’ (1996) 17 The Co Lawyer 89; Griggs and Lowry, n 3 above. In 
relation to America, see the American Law Institute, Principles of Corporate Governance: Analysis 
and Recommendations (St Paul, Minn: ALI, 1994) esp vol I, Part IV. And for an account of the 
German position, see Law Commission, n 4 above, paras 12.26-12.32. 

12 See the Insolvency Act 1986, s 214 and the Company Directors Disqualification Act 1986. 

13 See eg Dorchester Finance Co Ltd v Stebbing [1989] BCLC 498; Norman v Theodore Goddard (a 
firm) [1991] BCLC 1028; Re D'Jan of London Ltd; Copp v D'Jan [1994] 1 BCLC 561. 

14 n 4 above, esp para 15.21. The Law Commission stops short of formally recommending the proper 
content of the duty of care, but clearly prefers what it terms a ‘dual test’ option. On that, see n 57 
below 

15 This lack of clanty provides one argument in favour of its statutory codification. The Law 
Commission, n 4 above, paras 14.4—14.7, assumes that company directors themselves probably do 
find the current legal position hard to understand, but proposes further empirical research to ascertain 
the full extent of the problem. 

16 n 3 above, 179. 
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pointing out the disjunction between law and current commercial practice fares 
little better. For one thing, we would still require some explanation as to why 
current commercial practice should dictate the content of our legal norms. And 
current practice might itself offer a rather confused prescription for the law. For as 
proponents of reform rightly stress! there might be such a diversity in the role of 
directors, depending upon the type of company they serve, the functions they 
perform, their executive or non-executive status, and so on, that no single, 
supposedly more rigorous, duty could capture this diversity. Finally, despite the 
claims for a more demanding duty, it is acknowledged that the severity of the rule 
must be tempered if we are not to dissuade good people from acting as directors, !? 
or to deter desirable risk taking.!? Indeed, some have even argued that we should 
abandon the duty of care,” relying instead upon the duty of loyalty?! and upon 
market-based controls of competence. Against such arguments, the task is not 
simply to justify a more rigorous duty, but to explain why we need a duty of care 
and skill at all. 

This article seeks to respond to these difficulties. It argues that a duty of care and 
skill can indeed be justified, and that its design can be driven by a more concrete 
prescription than the sometimes overly vague appeals to the ‘balancing’ of rigour 
and risk taking. In moving towards such a prescription, it is important to keep 

two distinguishable issues: what functions we expect directors to perform, 
and by what standard of liability their failure to perform those functions should be 
judged. Much of the criticism of the 'leniency' of the existing duty of care, for 
example, focuses (rightly) upon the former — the law's toleration of directorial 
passivity and its failure to develop an appropriate (and onerous) account of the role 
and functions of directors. It seems too often to be assumed, however, that just in 
order to develop such an account of the role of the director, company law should 
employ an ‘objective’ standard of liability, holding directors liable for their failure 
to do all that a ‘reasonably competent’ director would do. 

Yet this conflates these two issues in a way that is unwarranted. The law can, and 
certainly ought to, begin by developing an appropriately onerous account of the 
proper, modern role of directors, including the functions (meaning the tasks and 
activities) associated with that role. To be sure, such an account would need to be 
‘tailored’ to such individualised factors as the nature of the company which a 
director serves, the type of director she is, and so on. However, the important point 
is that the content of this role can be specified independently of the standard of 
liability by which a director's failure to fulfil its constitutive functions should be 


17 See Trebilcock, n 9 above, 509-511, Boyle, n 3 above, 7; Finch, n 3 above, 202—203; Sievers, n 3 
above, 145. 

18 See Hon J Ipp, ‘The diligent director’ (1997) 18 The Co Lawyer 162 The Law Commission also 
notes that there ‘is empirical evidence from Canada that the introduction of personal liabilities for 
directors has led to directors’ resignations’; Law Commission, n 4 above, pera 3.87 (footnote 


omitted). 
19 See, for example, American Law Institute, n 11 above, 136, which talks of the ‘need to encourage 
individuals with vision, ability, and expertise to serve corporations’. Thus problem might be a 


20 See, for example, KE. Scott, ‘Corporation Law and the American Law Institute Corporate 
Governance Project' (1983) 35 Stamford Law Review 927. 

21 For an attempt to blur the conceptual division between the duty of care and skill, and the duty of 
loyalty, see F.H. Easterbrook and D.R. Fischel, The Economic Structure of Corporate Law 
(Cambridge, Mass: Harvard University Press, 1991) 108. For criticism of that view, see L E. Mitchell, 

"The Cult of Efficiency' (1992) 71 Texas Law Rev 217, 229—233. 
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judged. On this second, and separate, issue, the law retains a choice between an 
objective and a subjective standard. Under the former, put simply, a director would 
be held liable just by virtue of her failure to perform some required activity. Under 
the latter, the director would be held liable only where she herself was capable, 
given the person she is, of avoiding that failure. Directors, in other words, would be 
expected to do their best to fulfil the (appropriately demanding) functions 
constituting their role. 

Of course, none of this tells us what standard of liability the law ought to choose. 
It may be that an objective standard is not logically entailed by the desire to impose 
a more onerous role on directors, but still why should we not choose to impose such 
a standard? The central point is this: a (suitably defined) subjective standard would 
provide as strong an incentive in favour of good directorial behaviour as would an 
objective standard, for each requires directors to do their best, and that is the 
strongest practical incentive either duty could impose. When combined with an 
onerous account of the role of the director, and its constitutive functions, a 
subjective standard will entail a real movement away from the law's toleration of 
passivity. An objective standard, however, would place on a director the risk that, 
given tbe person she is, her best would simply not be good enough. That is a risk, 
however, that the company is better off bearing itself. This last point flows from the 
director's and the company's respective attitudes towards risk, and from the 
(plausible) assumption that the company must pay the director more if the director is 
to accept more risk. Having established the basic argument for a subjective standard, 
the article then considers a potential objection: that an objective standard would, in 
fact, be preferable because of its ability to ensure that only suitably competent 
directors were appointed in the first place. This objection is rejected insofar as the 
duty of care and skill operates so as to protect the interests of sbareholders 
(essentially, the position so long as the company remains solvent). Tbe objection 
does, however, receive a qualified acceptance insofar as the duty operates so as to 
protect non-shareholder constituencies, a distinction which justifies a limited 
imposition of an objective standard where companies have become insolvent. 

'Two final introductory comments are necessary. First, any discussion about the 
director's tortious duty of care and skill might appear to be more obviously 
relevant to non-executive directors than to executive directors with employment 
contracts. The latter will already owe an implied contractual duty of care and skill 
which is essentially objective. However, whilst the prevalence of employment 
contracts for executive directors qualifies somewhat the practical significance of 
the directors’ tortious duty of care and skill, it certainly does not undermine the 
argument presented in this article. That argument is properly a normative one, and 
if successful applies as much to executive as non-executive directors, whatever line 
employment law happens currently to take. 

Second, we shall have very little to say about some of the practical problems 
which beset the enforcement of any liability rules. This does not imply that such 
problems are insignificant. However, shortages of space preclude their discussion 
here, and in any event they have been well treated elsewhere, giving us a 
convenient excuse for their omission.74 





22 See Lister v Romford Ice & Cold Storage Co Ltd [1975] AC 555. For a discussion of an employee's 
implied duty to exercise care and skill see S Deakin and G.S. Moms, Labour Law (London: 
Butterworths, 2nd ed, 1998) 335—336. 

23 Nor will tbe article address the issue of the most appropriate remedy for a breach of duty. On that, see 
the Law Commission, n 4 above, paras 3.85ff and Worthington, n 3 above, 199-201. 

24 See Finch, n 3 above. 
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The prescription: welfare maximisation 


How might we justify whatever content we prescribe for our duty of care and skill? 
One way is to think of the content of the duty as reflecting the parties' 
hypothetical bargain' — the term which the parties would have reached had they 
bargained over the issue in the first place. This hypothetical bargain formula is a 
familiar one, and it has informed much recent scholarship in both contract?” and 
company law.?5 It is also, however, much less determinate than might first be 
thought, for the idea of the parties’ ‘hypothetical bargain’ might be interpreted in a 
variety of ways. Its meaning becomes determinate only once we have articulated, 
and defended, an account of the law’s proper purpose in supplying this ‘bargain’ to 
the parties. But then, all the work in specifying the content of our duty of care and 
skill is being done by our account of the law’s purpose, and it is not entirely clear 
that the reference to the parties’ ‘hypothetical bargain’ really adds much to the 
discussion. 

What, then, should be the law’s purpose in promulgating a duty of care and skill? 
This 1s clearly a large question, and not one that can be fully dealt with here. Our 
concern will be more to work out the logical implications of, rather than fully to 
defend, one familiar answer. That answer is that the law should seek to offer the 
rule which maximises the parties’ aggregate welfare.” This prescription is, again, 
well rehearsed within corporate law literature.2? The advantage of such an 
approach is fairly self-evident; all other things being equal, we ought to prefer a 
world in which there is more welfare, rather than less. 

The disadvantage of the aggregative approach is also, however, familiar. To 
focus only on maximising total welfare ignores how that welfare is distributed.?? A 
rule that maximises aggregate welfare does not necessarily leave every party better 
off, and it seems little consolation to those who lose that their losses are the price to 
be paid for the greater gains of others.9? The project of fashioning company law’s 
rules in a facilitative way, in the sense of increasing the parties’ welfare, seems 
laudable. Surely, however, it would be preferable for that project to aim for rules 





25 For useful introductions, see D. Charny, ‘Hypothencal Bargains: The Normative Structure of Contract 
Interpretation’ (1991) 89 Michigan Law Review 1815 and the papers collected in the symposium issue 
of S Cal Interdisciplmary LJ (1993) 3 (1). 

26 See, for example, B R. Cheffins, Company Law: Theory, Structure and Operation (Oxford: Clarendon 
Press, 1997) ch 6. 

27 Note that the prescription refers to the maximisation of welfare, rather than wealth. Although wealth 
maximisation has been advocated by some law and economics scholars (see, for example, R. Posner, 
"Uültananism, Economics, and Legal Theory’ (1979) 8 Journal of Legal Studies 103) the choice of 
wealth as the thing to be maximised has been subject to compelling criticism (see, for example, R. 
Dworkin, ‘Is Wealth a Value?’ (1980) 9 Journal of Legal Studies 191). 

28 See, for example, F.H. Easterbrook and D.R. Fischel, "The Corporate Contract' (1989) 89 Columbia 
Law Rev 1416, 1433. For accounts of the role of wealth maximisation and welfare maximisation in 
law-and-economics more generally, see J.L. Coleman, ‘Efficiency, Utility, and Wealth Maximization' 
(1980) 8 Hofstra Law Rev 509 and R. Craswell, ‘Efficiency and Rational Bargaining in Contractual 
Settings' (1992) 15 Harvard Journal of Law and Policy 805. 

29 See, for example, L A. Kornhauser, "The Nexus of Contracts Approach to Corporations: A Comment 
on Easterbrook and Fischel’ (1989) 89 Columbia Law Rev 1449, 1452-1453; J.N Gordon, ‘The 
Mandatory Structure of Corporate Law’ (1989) 89 Columbia Law Rev 1549, 1593-1597. For 
criticisms of an aggregative approach in the context of utilitarianism, see J. Rawls, A Theory of Justice 
(Cambridge, Mass: Harvard University Press, 1971) esp 22-33; B Williams, ‘A Critique of 
Utthterianism’ in JJ.C. Smart and B. Williams, Utilitarianism For & Against (Cambndge: CUP, 
1973) esp 135ff; and see Pozner's own criticisms of utilitarianism in his attempt to differentiate 
wealth maximisation from utilitarianism in Posner, n 27 above. 

30 See, for example, S. Burton, ‘Default Principles, Legitimacy, and the Authority of Contract’ (1993) 3 
S Cal Interdisciplinary LJ 115, 133-139. 
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which are ‘Pareto Superior’, in the sense that they leave some better off without 
leaving anyone worse off. That, after all, seems both a more morally appealing 
position for the law to take, and more faithful to the underlying ethos of corporate 
life as a mutually advantageous co-operative venture. 

Whilst such an argument seems at first sight attractive (who, after all, could 
complain about rules which created no losers), there are two reasons for doubting 
its appeal. The first is that the act of applying any rule, of whatever content, to 
settle a particular case is likely to leave one of the parties worse off. That is the 
purpose of applying rules: they are used to determine who wins and who loses the 
case. So, to criticise aggregatively efficient rules on the ground that their 
application to particular cases will leave some parties worse off is to measure such 
rules against an impossibly demanding and unrealisable goal. 

The second response is this: although the content of a legal rule might benefit 
one party at the expense of the other, still within a voluntary relationship the party 
that loses will be able, to some extent, to pass on that cost to the other party at the 
outset of their relationship. The duty of care and skill operates within such a 
voluntary relationship, between the company and the director?! Provided that both 
parties are aware of the content of the duty at the date they enter into this 
relationship, each side can name their 'price' for agreeing that their relationship 
will incorporate that duty, and for bearing whatever risks that duty imposes.?^ To 
be sure, one party may ultimately be left worse off when the duty is eventually 
applied to her disadvantage, and she may regret having agreed to it. But if she has 
so agreed, then the loss she eventually suffers is a loss the risk of which she has 
been paid to bear. 

Admittedly, the foregoing proviso — that the parties are aware of the content of 
the duty at the time they contract — will not always be satisfied. A number of 
factors will be relevant here. First, rules promulgated legislatively have some 
advantage over those based in case law, and for two reasons. One is that rules 
based in case law may suffer from greater problems of obscurity or uncertainty. 
The other reason is that, insofar as a new rule is first promulgated by a court just in 
order to determine the particular dispute now before it, that rule can hardly be said 
to have been discoverable, and thus capable of being priced up and paid for, by the 
parties to that dispute. Rules promulgated legislatively, and thus prior to the 
commencement of those contractual relationships into which they will be implied, 
do not suffer from this particular problem of retrospectivity.?? A second factor is 
the likelihood that the parties will bother to discover existing applicable legal rules. 
In many contractual relationships, some parties can be said to remain 'rationally 
ignorant’ of the rules which will be implied into their contract. That may well be 
true, for example, of those investing as ‘passive’ shareholders in listed companies. 


31 Even liability rules in tort can, to some extent, be passed on by their subjects. However, the 
mechanism by which this can occur will likely differ from the contractual setting, and so too will the 
distributional consequences of such rules, see R. Craswell, ‘Passing On tbe Costs of Legal Rules: 
Efficiency and Distribution in Buyer-Seller Relationships’ (1991) 43 Stanford Law Review 361, 385— 
387. 

32 Sec Craswell, n 28 above, 811—813. 

33 To the extent, then, that the duty of care and skill proposed bere departs from our best understanding 
of the current law, the new duty should be promulgated legislatively. Further, if the current case law 1s 
Itself obscure, and if that obscurity undermines the parties’ efforts to anticipate and price up the rule, 
then that of itself would provide a separate argument for the statutory codification of the duty of care 
and skill. See generally Law Commission, n 4 above, chs 13 and 14. For a response to the Law 
Commission's Consultation Paper, arguing against codification of directors’ duties, see the Company 
Law Committee of the Law Society, Company Directors: Regulating Conflicts of Interests and 
Formulating a Statement of Duties (London: Law Society, 1998) 
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It seems a less severe problem in the director-company relationship, however, and 
for at least two reasons. First, the contract is likely to be financially significant for 
both parties. Second, and related to this, the parties may well take legal advice 
prior to entering into the relationship. This seems particularly likely where, say, 
becoming a director is part and parcel of the creation of a new company in which 
the director is also to be a shareholder.” 

Even so we still could not be sure that both parties will know of the duty of care 
and skill. Some companies or directors will later claim that they stand to suffer 
from a duty they did not anticipate and whose content was not reflected in the 
consideration payable by the company to the director.?5 Whether we should feel 
great sympathy for those who contract in ignorance of matters of this importance, 
and whether, even if we did, that problem should be seen as sufficiently worrying 
to justify some departure from the principle of welfare maximisation, remain 
matters of judgement,” but settling them now would take us further than we need 
travel for our present discussion. 


Principals and agents 


All we have done so far is to identify the general principle — welfare maximisation 
— that should determine the content of the duty of care and skill. But just what 
content does that principle logically entail? To answer that, we need to begin with 
some model of the relationship between the company?” and its directors, and then 
identify in precisely what ways the duty of care and skill might maximise their 
aggregate welfare. (Shortly, we shall have to say a little more about what we mean 
by 'the company', and in particular, whose interests the company is taken to 
represent. For the moment, however, references to 'the company' will continue to 
provide a convenient shorthand for our discussion.) 

One such model is provided by the economic literature? on 'principal-agent' 
relationships. The company, as principal, appoints directors as its agents. As 
agents, directors are expected to act in the interests of the company, but such 


34 The Law Commission, ibid paras 14.32-14.44, considers two other mechanisms for bnnging the 
content of directors’ duties to the notice of mtending directors: a non-binding statement of the 
director's main duties, and the promulgation of authortatrve pamphlets. 

35 Note however that, even if one or both parties are unaware of a particular duty, they might 
nevertheless contract in a market where enough other contractors are so aware and where a market 
price is set which does reflect the duty 

36 Some of these issues are taken up in R. Dworkin, ‘Why Efficiency?’ (1980) 8 Hofstra Law Rev 563, 
584—590. 

37 We refer to the company, here, rather than (as is more usual) the shareholders, or any other group of 
humans, for convenience It ıs a convenience that begs the obvious question of whose interests the 
directors are to serve, a point to which we retum below. 

38 It is important, when reading such literature, to remember that the terminology it uses refers to the 
economic, and not the legal, concepts of principal and agent. 

39 Arrow describes the common element of such relationships as ‘the presence of two individuals. One 
(the agent) must choose an action from a number of alternative possibilities. The action affects the 
welfare of both the agent and another person, the principal’; see KJ. Arrow, "The Economics of 
Agency’ in J W. Pratt and RJ. Zeckhauser (eds), Principals and Agents. The Structure of Business 
(Boston, Mass Harvard Business Schoo] Press, 1985) 37. For useful introductions, with particular 
emphasis on principal-agent relationships in the context of business organisations, see M. Ricketts, 
The Economics of Business Enterprise (Hemel Hempstead: Harvester Wheatsheaf, 2nd ed, 1994) 115— 
150; N Strong and M. Waterson, ‘Poncipals, Agents and Information’ in R. Clarke and T. 


agency , 
Theory (New York: Oxford U. Press, 1992) and C. Perrow, ‘Economic Theories of Organizations’ 
(1986) 15 Theory and Society 11. 
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behaviour cannot be taken for granted. Although directors may initially agree to 
serve the company's interests, they may later calculate that they will be better off if 
they put their own interests first. Conflicts of interest between agents and 
principals are endemic, then, and these conflicts give rise to “agency costs’. Such 
costs include the expense of monitoring the director's behaviour, of enforcing the 
director's obligations to the company, and of any additional loss suffered insofar as 
the director still does not faithfully serve the company's interests. 

From an economic perspective, the law can help to increase aggregate welfare by 
reducing these agency costs. To be sure, the use of legal rules is only one of the 
strategies that might be employed to achieve this. So, regardless of the law's 
interventions, the parties themselves can rely on 'self-help' to reduce agency costs. 
They can, for example, agree compensation packages for directors which tie the 
directors’ rewards to the company's prosperity; directors thus benefit from 
promoting the company's own interests.*! Further, they can enter into contracts 
that attempt to spell out, in advance and in as much detail as possible, the 
behaviour required of the director. There are, however, obvious limits to this self- 
help. For one thing, they will almost certainly be unable to foresee all the 
contingencies that might arise during the currency of their relationship, and thus all 
the actions expected of the agent.® For another, even if they could foresee all these 
things, it would still be inordinately expensive to contract for each and every such 
contingency.*3 


Three functions of the duty of care and skill 


The law’s promulgation of a duty of care and skill can be seen as a (partial) solution 
to these problems. Precisely because it is promulgated by the state, the duty saves 
parties the transaction costs which they would incur if they had to supply such a 
term privately. And it avoids the need to specify all required conduct in advance; 
instead, it relies on a more generalised ‘standard’ of behaviour which the courts can 
tailor to particular factual situations as the future unfolds.“ This, then, identifies one 


40 See M. Jensen and W. Meckhng, ‘Managenal Behavior, Agency Costs, and Ownership Structure" 
41 As Stiglitz puts it more formally, ‘one looks for that contract (compensation scheme) which 


and Zeckhanser, n 39 above; S. Shavell, ‘Risk Sharing and Incentives in the Principal and Agent 
Relationship’ (1979) 10 Bell Journal of Economics 55 As Arrow notes (n 39 above, 48-50) these 
very complex prescriptions may well fail to materialise in practice. 

42 The problem is sometimes referred to as ‘bounded rationality’: see HLA. Simon, “Theories of Bounded 
Rationality’ 1n C.B. McGuire and R. Radner (eds), Decision and Organization (New York. American 
Elsevier, 1972). For a discussion of the problems of rationality ın the context of orgamisational 
behaviour, see J. March and H.A. Simon, Organizations (Cambridge, Mass: Blackwell, 2nd ed, 1993) 
ch 6. 

43 Sec O. Hart, 'An Economist's View of Fiduciary Duty' (1993) XLIII University of Toronto LJ 299; 
AL Ogus, Regulation (Oxford: Clarendon Press, 1994) 17-18 and 38-41. 

44 See L Ayres, ‘Making a Difference: The Contractual Contribution of Easterbrook and Fischel’ (1992) 
59 University of Chicago Law Rev 1391, 1403-1408. Ayres argues that the ‘muddiness’ of some 
default rules is their principal virtue. They permit much of the ‘tailomng’ of the norm to be camed 
out, ex post, by the courts m response to future circumstances which cannot be foreseen when the duty 
is first promulgated. And, he argues, although parties could privately draft such untalored, muddy, 
rules, ‘because the ex ante formulations of reasonableness by indrvidual corporations can take so 
many different forms, there ıs a much smaller likelihood of developing a coherent (and therefore 
valuable) precedential base’ (1405). 
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way in which the duty of care and skill can promote the parties' aggregate welfare: 
through its specification of what behaviour is required of directors, together with its 
threat of damages where directors fail to act in the requisite ways. We might refer to 
this as the deterrent or incentivising function of tbe duty. 

To this incentivising function, two further possible functions can be added. The 
first of these concerns the allocation of so-called ‘exogenous risks’ — risks, such as 
earthquakes, global economic crises, the development of superior products by 
competitors, and so on — which lie beyond directors’ control. Even though directors 
might have no control over these events, and a duty of care might thus have no part 
to play in incentivising directors to minimise the risk of their occurrence, the law 
might nevertheless still assign such risks to directors. For in some cases it is 
economically rational for one party to bear risks even though she is unable to 
control their occurrence. This, effectively, happens when one party insures another. 
There is, however, good reason for thinking that it would be inappropriate for the 
director to insure the company against exogenous risks in this way. For assigning 
such losses to a director or the directors as a whole concentrates them upon a 
relatively small group of people, who would find it difficult to pass them on to 
others and who are relatively risk averse in consequence. If such losses remained 
with the company, however, then they would effectively be borne by a wide range 
of people. Precisely who would bear such losses depends upon the issue we put on 
hold earlier — in whose interests the company is to be run. But whichever groups 
we include there — whether shareholders alone, or other groups too — the overriding 
point is that allocating losses to the company spreads those losses more widely than 
if they are concentrated on one or more directors.^/ Directors, then, are likely more 
risk averse than are these other groups,“ and all of this suggests that losses for 
exogenous risks are better assigned to the company than to directors.^? 

The third function which the duty of care and skill might perform concerns the 
process for selecting directors. Besides offering an incentive to incumbent directors 
to serve the interests of the company, the threat of liability if the duty is breached 
might also deter some — say those who are incompetent — from becoming directors 
in the first place. In order to explore fully the implications of these three 
distinguishable functions, we shall begin by considering tbe first two (which 
provisionally point towards a subjective standard of liability), before asking 
whether the selectivity function requires us to modify that provisional view. 





45 But nothing said here should be taken as suggesting that the legal duty offers the only incentive. As 
the American Law Institute observes, ‘[i]t should be remembered that in large measure directors and 
officers properly carry out their functions because of motives unrelated to theur legal obligations, 
inclodmg a personal sense of responsibility, economic and career incentives, pride, professionalism, 
peer pressures ...’: n 11 above, 136. 

46 Our analysis here pays no regard to the particular, idiosyncratic, ‘tastes’ which the parties might have 
towards risk — whether, for example, directors might positively want to gamble. It assumes, rather, 
that the parties seek a rational allocation of nsk. For competing views on whether the law should seek 
to discover, and respond to, the partes’ likely actual attitudes to risk, see C.P. Gillette, ‘Commercial 
Relationships and the Selection of Defanlt Rules for Remote Risks’ (1990) XIX Journal of Legal 
Studies 535 and RE. Scott, “A Relational Theory of Default Rules for Commercial Contracts’ (1990) 
XIX Journal of Legal Studies 597 

47 Note, however, that the difference between the risk aversion of directors, on the one hand, and of 
these other groups, on the other hand, will likely be less the smaller the company, and thus the fewer 
its shareholders, employees and so on. 

48 See R.A. Posner, Economic Analysis of Law (Boston: Little Brown, 4th ed, 1992) 399, J.C. Coffee, 
‘Litgation and Corporate Governance: An Essay on Steering Between Scylla and Charybdis’ (1984) 
52 Geo Washington Law Rev 789, 801-803. 

49 These same considerations also surface in the debate over whether directors should be held personally 
liable to third parties for their misconduct: see text at n 116 below. 
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Before embarking on that analysis, however, we sbould pause to deal with the 
issue flagged up at the beginning of this section. Referring to 'the company' as one 
of the parties to the principal-agent relationship may be convenient (and also 
reflective of the legal position). However, when we talk about 'the company's 
interests', or about maximising the welfare of the parties, with whose interests and 
whose welfare are we really concerned? Tbe orthodox position is that the 
'company's interests' means the interests of its shareholders. On this view, non- 
shareholder groups do not have an interest ‘in’ the company, but instead enjoy only 
fixed claims against the company. Thus, employees, suppliers, creditors, and so on 
have contractual rights to salaries, purchase monies or interest, but are entitled to 
no more nor less, whether the company thrives or languishes. Shareholders, by 
contrast, are entitled to whatever surplus remains once such third parties have been 
paid off. It is, therefore, shareholders who stand to gain or lose from the directors' 
competence in their management of the company, and it is shareholders who 
ultimately bear the cost of whatever financial incentives are offered to directors to 
induce them to work better or harder. We begin by adopting this orthodox position, 
and working out what duty of care and skill will maximise the aggregate welfare of 
the directors and shareholders. Thereafter, however, we shall modify this pro- 
shareholder assumption. In some cases — most obviously when the company 
becomes insolvent — parties other than shareholders are affected by the directors' 
competence, and the task then will be to show whether, and if so how, this 
intrusion of other interests affects the duty of care and skill. 


The welfare maximising duty 


A useful starting point in working out the welfare maximising duty is to observe 
that the distinction between incentives and exogenous risks, noted above, helps to 
explain why the duty of care and skill focuses upon the director's own behaviour, 
rather than upon the results she achieves (say, in terms of the company's profits, its 
share price, or whatever). Judging the director by her behaviour ought initially to 
strike us as problematic, for it seems to fall foul of a serious problem of which 
much is made in the principal-agent literature. Often, the agent's behaviour may be 
‘hidden’ — hard to discover? or to evaluate?! by the principal. If results are easier 
to discover or evaluate,?? then it may be better to design incentive structures around 
those results, rather than the behaviour which causes them. This, of course, already 
does happen to the extent that a director's remuneration contains stock options, 
profit related pay, and the like. However, these results will be only partly a 
product of the director's own behaviour. They will depend also upon any number 
of exogenous risks: stock-market crashes, the performance of competitors, and so 


50 The term ‘moral hazard’ is usually employed to refer to this problem The principal's ignorance may 
relate to the agent's own conduct (for example, the process by which the directors decided to embark 
on some flawed project) or the external circumstances surrounding that behaviour. 

51 The difficulty of evaluation will be particularly acute where the principal lacks the expertise to second 
guess the agent’s behaviour, a potentially likely situation grven that principals often use agents just 
because they lack the expertise to do the job themselves. 

52 This must depend, in turn, upon the extent to which directors are able, through thear control of the 
company and its information systems, to distort these results so as to flatter the directors’ 
performance. For an entertaimng account of some of these distortions, see T. Smith, Accounting for 
Growth (London. Random House, 1992). 

53 See generally Cheffins, n 26 above, ch 14; M Armstrong and H. Murlis, Reward Management 
(London: Kogan Page, 3rd ed, 1994). 
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on. The director's performance might be brilliant, but quite overwhelmed by 
disasters over which she has no control. Or a director might perform quite poorly, 
but be saved by the good fortune of some favourable event for which she can take 
no credit. A duty of care which focuses upon the director s behaviour, rather than 
her results, avoids allocating these exogenous risks to the director. And indeed, this 
seems to be reflected in the law's current approach to the liability of agents. 
Solicitors are not held liable just for losing cases, nor surgeons just because their 
patients die. Liability is founded on behaviour, not results.“ 


A two stage approach 


All of this, however, still leaves open precisely what behaviour should give rise to 
liability, if we are to capture our first two economic functions: to incentivise 
directors, without making them liable for risks beyond their control. As we noted in 
the introduction, much of the criticism of the existing duty of care and skill focuses 
on its toleration of directorial passivity, and its failure to demand a suitably 
onerous account of the positive obligations which should accompany the role of 
director. From this (valid) criticism, it seems a short step to argue that an objective 
standard is necessary to correct the law’s leniency. But such a step need not be 
taken. To see this clearly, it will help if we construct our duty of care in two 
stages.^? The first stage entails developing an account of the role of the director, 
including the functions (meaning the tasks and activities) associated with that role. 
Any judge, deciding whether a director has breached her legal duty of care and 
skill, would need to begin by asking whether the director has behaved in a way that 
fulfils this role. If she has, then no question of liability should arise. Suppose, 
however, tbat her behaviour falls short of that required to satisfy the first stage. Let 
us call this a ‘role failure’. Whether or not such a role failure should amount to a 
breach of the duty of care and skill, and thereby give rise to legal liability, presents 
us with a choice, which our second stage captures. On the one hand, we might 
adopt a standard that is *subjective',56 in the sense that the director is held legally 
liable only if she could have avoided that failure. In the latter case, then, we ask not 
only whether our director has committed a role failure, but also whether or not she 
was capable, given the person she is, of avoiding that failure." Another way of 


o ————————— L——————  ÀHá E 

54 Even then, of course, results are not wholly irrelevant. For one thing, tbe results will be relevant to the 
magnitude of the company’s claim Moreover, in assessing the director’s liability, results provide 
some evidence for the behaviour which produces them. But they are only evidence: a poor outcome 
may be explicable by contingencies other than the quality of the director’s behaviour. 

55 The two stages of this approach reflect those suggested by H.L A. Hart, Punishment and 
Responsibility (Oxford: Clarendon Press, 1968) 154. 

56 Hart himself criticised this ‘objective’ and ‘subjective’ terminology. He preferred ‘invariant standard 
of care’ (in place of objective) and ‘individualised conditions of lability’ (in place of subjective). We 
shall, however, retain the more familiar terms, hoping that we make clear the particular sense in 
which they are used. 

57 Some discussions of reform canvass a combined objective and subjective standard of lability, in the 
following sense. A director 1s to be judged by whichever 1s the higher of the standard of a reasonable 
director and the standard which could reasonably be expected of the defendant director given her 
actual skills, experience, knowledge and so on. Thus, the objective standard forms a floor below 
which all directors must not fall, but this standard can be raised where the defendant director enjoys a 
higher expertise See, for example, Trebilcock, n 9 above, 511 and, for a full discussion of what this 
sort of mixed objective and subjective test might look like, see Law Commission, n 4 above, paras 
15.11-15.31. Whether this two-tier approach ıs actually conceptually necessary where one first 
begins, as we have done, with an onerous statement of the functions expected of an idealised director, 
is a moot point. But for this article, the important feature of the objective standard is its refusal to 
‘lower the floor’ where the director has done her best, but this best is leas than one could expect of the 
reasonable director. 
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putting it is that the director is not liable if she has done her best to avoid a role 
failure. On the other hand we might adopt an ‘objective’ standard. Under such a 
standard, a director would be liable even if she had done her best, provided that her 
behaviour fell short of that which would be attained by a reasonable director. We 
continue by saying a little more about stage one — the functions of directors — 
before turning to the rather more difficult issues raised by stage two — the 
appropriate standard of liability. 


Formulating the functions of directors 


Just what are directors supposed to be doing? To answer this, we require an 
account of the proper role which directors should play and, from that, an account of 
all those various activities that that role entails. It is, of course, this positive vision 
of the role of directors which UK company law has historically conspicuously 
failed to provide.*® 

The discussion here will be fairly brief, addressing itself to four principle issues. 
First, as noted already, the roles of different directors will vary according to many 
factors: the size of the company which the director serves, whether she holds an 
executive or non-executive position,’ whether she sits on specialised committees (say, 
dealing with remuneration or audit), and so on.9 None of this, however, suggests that 
the law should stay helplessly silent in the face of this diversity in roles. At the least, 
the law could$! take cognisance both of existing practice in the corporate community 
and of any currently available statements of ‘best practice’ .® This evidence of existing 
practice should give some evidence of what functions and roles bave survived within 
the community and are seen to 'work'. Further, much of the current corporate 
governance debate® is attempting to substantiate and defend a particular role for non- 
executive directors, essentially as monitors of their executive colleagues. Whilst 


DEMNM CTI———————————————————À—— MARRE. 

58 For an illuminating contrast, compare the detail found in the American Law Institute, n 11 above, Part IL 

59 There has been a reluctance, thus far, to articulate different functions for drfferent types af director. In 
Dorchester Finance Co Ltd v Stebbing [1989] BCLC 498, for example, Foster J declared (at 505) that 
‘ijn the Companies Act 1948 the duties of a director whether executive or not are the same’. Note, 
however, that the Insolvency Act 1986, s 214(4) now requires directors to be judged according to the 
functions ahe carries out within the company 

60 A related issue here 1s the director's power to delegate. A division of labour and reliance on others 
seems inevitable, but this needs to be accompanied by some obligation on directors (and particularty 
non-executives) to monitor the activities of others. This issue recerved useful discussion in AWA Lid v 
Daniels (1992) 7 ACSR 759 (and sub nom Daniels v Anderson (1995) 16 ACSR 607 on appeal to the 
New South Wales Court of Appeal). For discussion of these cases, see Law Commission, n 4 above, 
paras 15.44-15.46; Nolan, ‘Care and Skill ın Australia — Daniels v Anderson’ n 11 above; GP. 
Stapledon, ‘The AWA Case: Non-Executive Directors, Auditors, and Corporate Governance Issues in 
Court’ in Prentice and Holland, n 1 above 

61 Whether or not 1t currently does so is unclear, sec Law Commission, n 4 above, para 1.38 

62 See, for example, the (admittedly rather sketchy) statements in the Cadbury Report, n 1 above, the 
Study Group on Directors’ Remuneration, Directors’ Remuneration (the ‘Greenbury ) 


Governance, The Combined Code (London. Gee Publishing, 1998). See also the Institutional 
Shareholders’ Committee, The Role and Duties of Directors. A Statement of Best Practice (1991) and 
PRO NED, A Practical Guide for Non-Executive Directors (London: PRO NED, undated). 

63 See, for example, the various reports cited ibid; J. Dine, “The Role of the Non-Executive Director’ in 
Sheikh and Rees, n 1 above; Griggs and Lowry, n 3 above; Worthington, n 3 above. 

64 Compare M Eisenberg, "The Duty of Care of Corporate Directors and Officers’ [1990] 51 University 
of Putsburgh Law Rev 945, who identifies four duties constituting the director's role: a duty to 
momitor, a duty of inquiry, a duty to employ a reasonable decision-making process and a duty to make 
reasonable decisions. 
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such a role remains controversial,© it provides one possible model for the law's 
enumeration of the functions of one class of director. 

This leads to our second issue, which repeats a point stressed earlier: companies 
will have to reward their directors sufficiently to induce them so to act. The law 
cannot simply proffer some utopian list of activities which it would benefit the 
company to have performed. We must always ask what it pays the company to pay 
the director to do. We could, for example, require non-executives to shadow 
executive directors, reading every scrap of information passing across the 
executive's desk and evaluating their every decision. It seems unlikely, however, 
that it would pay the company to have non-executives do so much. 

Third, we are envisaging here a set of ‘off-the-peg’ roles for different sorts of 
directors in different sorts of companies, where the parties choose which role any 
particular director is to occupy. However, to what extent are the parties themselves 
to be free to adjust the cut of these off-the-peg roles by augmenting or reducing 
their constitutive functions? Certainly, the freedom for the parties to engage in 
some tailoring of their own is essential if, as seems plausible, the law cannot 
adequately mimic the wide diversity of directorial roles. However, we must take 
care in allowing the practice in any particular company to alter a director's proper 
role therein. The mere fact that, say, a director has taken to sleeping through every 
board meeting should not be read as evidence that her role in the company was 
merely the provision of a soothing background hum. 

Finally, it is unlikely that the law’s account of directors’ roles could exhaustively 
prescribe all the functions expected of all directors. Like contracting parties 
themselves, those specifying the content of the duty of care and skill face imperfect 
knowledge of the future, and the need to economise on the costs of promulgating 
the duty of care and skill. All this suggests that the law must rely heavily upon 
generally drawn standards, about reasonable activities, and reasonable levels of 
effort, which standards an adjudicator can then tailor to particular fact situations 
and to changing circumstances.§7 


The problems of an objective standard 


We now turn to the choice of liability standard. How well would an objective 
standard meet the twin requirements of incentivising the director to fulfil the 
functions of her role, without imposing liability for risks which are beyond her 
control? One familiar complaint against such a standard is that it will render 
directors excessively cautious in their stewardship of the company. As Parkinson 


65 For a recent review of US empirical evidence which, it is claimed, supports the thesis that the presence of 
‘professional boards’, meaning those that are ‘active and independent of management’, is associated with 
higher returns to mvestors, see LM. Millstem and P W. MacAvoy, ‘The Active Board of Directors and 
Performance of Large Publicly Traded Corporations’ (1998) 98 Columbia Law Rev 1283. 

66 For one attempt to formalise the calculation here, see R. Cooter and B. Freedman, ‘The Fiduciary 
Relationship: Its Economic Character and Legal Consequences’ (1991) 66 NYULR 1045. They argue 
that a principal would continue to increase the level of effort demanded of an agent up to the point at 
which the marginal cost of an additional unit of effort would equal the marginal value to the principal 
of that effort. Thereafter, it would cost the principal more to buy additional effort than it would obtain 
in return. Likewise for the agent, she would agree to supply additional units of effort up to the point at 
which an extra umt of effort would cost her more (say in terms of foregoing opportunities to 
undertake other activities) than the rewards derived from the i 

67 Working out the optimal degree of 'teiloring' in which the law should engage is dauntingly complex. 
For an initial sketch of some of the relevant considerations, see Ayres, n 44 above and L Ayres, 
‘Preliminary Thoughts on Optimal Tailoring of Contract Rules’ (1993) 3 S Cal Interdusciplinary LJ 1. 


© The Modem Law Review Limited 1999 709 


The Modern Law Review [Vol. 62 


observes, ‘[a]t least in the eyes of the courts, too close a scrutiny of business 
decisions may, in addition, be dangerous, since it may inhibit legitimate risk 
taking'.9 Directors will avoid taking risky decisions which might turn out badly, 
but in so doing, they will not take the risks which are essential to a successful, 
dynamic, business."? Moreover, this tendency might be exacerbated by two further 
features of commercial litigation: that judges have only limited business 
experience, and that courts judge with the benefit of hindsight and without 
making due allowance for the pressures under which directors must act. Finally, 
this argument might be used to counter any attempt to analogise between directors 
and trustees, using that analogy to justify the application to directors of the stricter 
duty of care and skill currently applied to trustees."! For directors differ from 
trustees just in the fact that trustees are expected to be cautious whilst directors are 
expected to take risks in the pursuit of profits. 

These concerns are clearly important, and they seem grist to the mill of anyone 
arguing for a subjective standard of liability. We should, however, treat them with 
some caution. For even under an objective standard, courts ought still to be 
concerned only with the directors’ own behaviour, and not with the results which 
happen to ensue therefrom. If the process by which directors decide to take an 
(albeit risky) decision is itself reasonable (the directors gather an appropriate 
amount of information about the risks involved, weigh up in a reasonable fashion 
the foreseeable consequences and probabilities of alternative courses of action, and 
so on), then that decision should itself be justifiable, even under an objective duty 
and even if the results turn out to be bad. 

It might, however, be objected that the conceptual purity of this argument fails to 
reflect two more practical concerns. The first of these is that judges migbt, in 
practice, misapply the objective standard. Instead of truly judging directors' 
behaviour, they would take bad results as conclusive evidence of bad behaviour. 
However, as Davies has argued persuasively, our experience of the British 
judiciary suggests that they would likely approach the task of applying an objective 
standard with some sensitivity. In a sense, Davies inverts the traditional concern 
that judges cannot evaluate directors' commercial judgements. Judicial reluctance 
to second guess management on matters of commercial judgement provides a 
reason for trusting the judiciary to undertake such a task with appropriate caution, 
rather than a reason for their not being given that task.” 

That, then, deals with the first practical concern. The second, however, has rather 
more force. For even if the judiciary did apply an objective duty in a conceptually 
rigorous way, still directors migbt themselves misunderstand the duty (or 
misunderstand the way judges apply it). It might be responded that this concern 
justifies only the better education of directors, rather than the abandonment of an 





68 Parkinson, n 1 above, 109 (footnote om ; 


Domain of Accident Law (New York: Oxford University Press, 1996) 96-104. 

71 See, for example, Bartlett v Barclays Bank Trust Co Ltd [1980] Ch 515 and, for a discussion thereof, 
Griggs and Lowry, n 3 above, 216-217. 

72 P.L. Davies, ‘Notes of a Talk Delivered at a Conference on Developments in Company Law, 
Conflicts of Interest and Duty’ Institute of Advanced Legal Studies, London, 20 November, 1998, 
unpublished manuscript, 3—6. 

73 Related to this, the explosion of liability and the related move towards defensive professional practice 
owes at least something to the prevalence of liability insurance; see, for example, Dewees et al, n 70 
above. To date, however, liability insurance for directors has developed only modestly in the UK, and 
Its coverage remains doubtful; see n 77 below. 
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objective standard. But that would ignore a kernel of wisdom in the directors' 
fears. Conceptually, a breach of duty might be committed as much by a bad 
decision not to run some risk as by a bad decision to do so. However, it seems 
much less likely that action will ever be taken for breach of a duty by 
(unreasonably) cautious behaviour that generates only mediocre profits than by 
unreasonably risky behaviour that generates losses. Directors, then, might conclude 
that to err on the side of caution is unlikely to invite even the possibility of 
proceedings for breach of duty; to take risks invites others to challenge one's 
decisions. And even if legally such challenges are unlikely ultimately to be 
successful, as judges properly interpret and apply the objective standard, still the 
fear of litigation imposes its own costs on directors (and their companies). 

To recap so far: we have suggested that an objective duty might do something to 
dull directors’ readiness to take appropriate risks. However, this effect is likely to 
be a modest one. If it were the only argument against an objective standard, and if 
an objective standard might otherwise secure rather more careful and committed 
behaviour by directors, then the case against an objective standard would look 
rather forlorn. But, in fact, neither of these two latter points stand. And this takes us 
to the essence of the argument here. 

First, consider the argument that an objective standard will offer directors a 
stronger incentive to act appropriately than would a subjective standard. There are, 
of course, general doubts about the ability of even an objective standard to secure 
effective incentives against those threatened with liability."4 But leaving aside these 
doubts for the moment, it is clear that the most any standard could achieve is to 
induce a director, once appointed,’> to do her best. An objective standard is designed 
to achieve that. But so too, conceptually, is a subjective standard: by definition, such 
a standard imposes liability where the director has failed to do her best. 

An objective standard, however, demands more than that the defendant do her best. 
For it ‘finds "fault"in a failure to live up to an ideal standard of conduct which may 
be beyond the knowledge or capacity of the individual'.76 Yet finding fault in such 
cases cannot offer any additional incentive to good behaviour over and above the 
incentive offered by a subjective standard. If the defendant was incapable of doing 
more than she did, then the threat of liability cannot change that. All such an addit- 
ional threat does is to hold the director liable for failures which she cannot avoid.” 


l———————— BA—————— "C——— ——— 

74 For a useful overview of the deficiencies of tortious liability, in a number of domains, see Dewees et 
al, n 70 above. 

75 We continue to ignore, for the moment, the need to factor into the calculation the possibility that the 
standard of liability might affect the process of appointment. 

76 R.F.V. Heuston and R.A. Buckley, Salmond and Heuston on the Law of Torts (London: Sweet & 
Maxwell, 21st ed, 1996) 23. 


incompetence. : 
Officers’ Insurance Policies exclude claims made agminst the director by the company itself; see C.R. 
Baxter, ‘Demystifying D&O Insurance’ (1995) 15 OJLS 537, 552. The Law Commission (n 4 above) 
seems to make too little of this point At para 15.17, in considering arguments against a subjective duty of 
care, it argues that ‘[i]nsurance cover is marketed to protect directors who do not wish to take the risk of 
being held liable.’ (footnote omitted). However, at para.11.55 it too notes that, in relation to the one 
(‘reasonably usual’) insurance policy examined by the Commission, ‘[t]here is an exclusion for claims 
brought ... by the company itself unless the claim is brought by shareholders on behalf of the company (in 
a derivative action ...)'. In any event, even if insurance for claims brought by the company were to 
become widely available, it still does not follow, of course, that directors and shareholders would be better 
off 1f companies imposed an objective standard of liabihty on directors and paid directors the costs of 
insurmng against such risks. As the Law Commission notes elsewhere in its report (see para. 3.88), such 
would still likely impose costs on directors (in terms of loas of reputation, and the time and effort 
of being involved in litigation) which insurance would not cover. 
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This, however, runs directly counter to the optimal allocation of risks. The real 
complaint against an objective standard, then, is just that even if it is properly and 
sensitively applied by the courts, still it imposes liability where the director has done 
her best, but her best falls short of the standard of the reasonable man. 

To labour the argument here a little in the interests of clarity, we should stress 
that the complaint is not that it is unfair to the director to be held liable even where 
she has done her best. After all, if the director's decision to accept office under an 
objective duty is voluntary and well informed, then that might well answer the 
issue of fairness. But the point remains that such a duty would serve both director 
and company poorly. A director ought rationally only to accept such a duty, and 
the risk it entails, if she is compensated adequately in return. But that 'risk 
premium' would have to reflect the director's greater risk aversion. The company 
would be better off saving its money, and itself bearing the risk that the director's 
best might fall short of the standard expected of the reasonable man. We can also 
link this argument to another familiar complaint against the objective standard. It is 
that such a standard will discourage ‘able’ people from becoming directors."5 But 
that slightly misstates the argument; provided that the company pays enough, able 
people should be willing to accept office. The point is just that it is not worth the 
company's while to impose an objective duty such that it has to pay them more to 
accept the risk such a duty entails.” 


The process of selection 


In the previous section we considered the position of incumbent directors. 
However, to focus only on getting the best out of them seems to omit a crucial 
factor in the calculation, namely the process of selection and appointment. Even if 
the company can only expect its directors to do their best, it will presumably still 
want to ensure that its directors have an appropriate level of competence, or at least 
that their remuneration reflects their capabilities. And, it might be argued, the 
standard of liability has a role to play not just in allocating risks and incentivising 
incumbent directors, but also in ensuring that only the 'right' individuals are 
appointed as directors in the first place. 

We can call this the ‘self-selection argument’. It might proceed as follows. The 
difficulty the company faces in appointing directors is one of asymmetric 
information.9? A company likely knows much less about a prospective director's 
competence than does that director herself. This makes it difficult for the company 
to discriminate between good and bad directors,?! and therefore to select the right 
people or pay them what they are worth. To be sure, good directors might try to 





78 See n 18 above. 

79 Nor, 1t seems, would an objective standard of liability combined with a so-called ‘Business Judgement 
Rule’ meet this problem Such a rule might provide a reminder to judges (1f one were needed) that 
they must focus on behaviour and not results. It will not, however, address the problem of directors 


(London: The Macmillan Press, 1987). 
81 This problem likely becomes less intense after the director has been appointed for some time, dunng 
which the company may be better able to assess her competence. 
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'signal' their greater competence to the company, since by so doing they might 
command higher salaries. And companies might then assume that those failing to 
signal were, by inference, less competent. However, a body of economic literature 
suggests that in practice signalling processes are likely to be highly complex,8? and 
their end results may be less than optimal. In some cases, good and bad directors 
will TERI undifferentiated or 'pooled', undermining the company's selection 
efforts. 

Given this, the argument might continue, the law can help to facilitate the 
selection process by promulgating an objective standard. That standard will 
provide a cogent threat against those who know they are incompetent. Some will 
be deterred from seeking office at all. For others, the objective standard will act as, 
to use the current jargon, a ‘penalty default’. It will force them to reveal their 
privately held information — their doubts about their competence — to the company. 
The company can then choose either not to appoint them, or to appoint them on a 
subjective standard but at a reduced salary. Either way, the company is left better 
off, whether by getting better directors, or by getting directors who are paid 
according to their true worth. Finally, since the only directors who will eventually 
accept appointment on the basis of an objective standard of liability will be those 
who believe that they are good enough to meet that standard, they should perceive 
no risk in so doing, and accordingly would demand no ‘risk premium’ for agreeing 
to act on that basis. (They would, of course, expect to be paid more than those of 
lesser competence, but that is a quite different matter.) Ultimately, then, an 
objective standard improves selection whilst actually costing the company nothing. 

The self-selection argument might be concluded by noting that a subjective 
standard will not improve selection in this way. Such a standard ought, to be sure, 
to weed out those who know in advance that they would not even do their best; 
those minded to shirk, who think of a directorship as a comfortable sinecure 
offering convivial company and a modest cheque for doing very little, would be 
persuaded to pursue other occupations. Those who are industrious but incompetent, 
however, would not be deterred by a subjective standard. 


Why the self-selection argument fails 


Unfortunately, the self-selection argument is subject to at least three serious 
difficulties. First, on a theoretical level, the use of legal rules as ‘penalty defaults’ 
in this way is problematic. Essentially, such a rule is designed against the better (or 
‘privately’) informed party: it constitutes a term that party may well not wish to 


82 Jan Ayres puts the point succinctly: "The process of signaling then is the struggle of good types trying 
to run away from the bad types, and the struggle of the bad types to mm after and falsely match the 
good type's signals:’ "The Possibility of Inefficient Corporate Contracts’ (1991) 60 Cincinnati Law 
Rev 387, 397. 

83 For an argument that, given inefficient signalling, contracting partes might be better served by 
‘immutable rales’ which prevent parties offermg terms different from those offered by other 
contractors in the pool, see P. Aghion and B. Hermalin, ‘Legal Restuctions on Private Contracts Can 


84 See, for example, J.S. Johnston, ‘Strategic Bargaining and the Economic Theory of Contract Default 
Rules’ (1990) 100 Yale Law Journal 615; Ayres, n 82 above; L Ayres and R. Gertner, ‘Strategic 
Contractual Inefficiency and the Optimal Choice of Legal Rules’ (1992) 101 Yale Law Journal 729; M. 
Hviid, ‘Default Rules and Equilibrrum Selection of Contract Terms’ (1996) 16 International Review of 
Law and Economics 233. 

85 See, for example, L Ayres and R. Gertner, ‘Fillmg Gaps in Incomplete Contracts: An Economic 
Theory of Default Rules’ (1989) 99 Yale 87. For & recent advocacy of designing the director's 
fiduciary duty of loyalty as a penalty default, see the Law Commission, n 4 above, pera 3 41. 
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adopt. That party must then try to contract out of the default,® but in so doing is 
forced to share with the other party her private information — that she doubts her 
ability to perform to an objective standard.?? But the economic literature on penalty 
defaults has become both complex and relatively abstract, especially the more it 
has drawn on the literature of game theory. And a number of writers have 
emphasised how difficult is the task of devising defaults which will ensure optimal 
contracting. One difficulty arises because the parties are likely to react 
strategically to the default rule, and may well fail to release their private 
information.? Another is that any penalty default depends upon the 'privately 
informed' party (the director, in our case) also being aware of the default itself. If 
she is not, then instead of the default having an information-revealing effect, the 
director might simply accept tbe duty in ignorance, ending up bound by an 
i priate duty.?! If, in fact, companies are systematically better informed of 
the default rule than are directors, then it could be preferable for the law to adopt a 
subjective default. Companies would then be able expressly to contract out of that 
rule if they so desired, and in so doing would more clearly bring to tbe director's 
attention their preferred objective standard. 

The second difficulty in the self-selection argument is that it is implausible to 
think that any director could ever know enough, at the time of her appointment, to 
be confident that she will be competent to perform the job to the requisite, 
objective, standard. Pause to consider what a director would need to know to be 
confident in this way. First, she would need to know what her role will entail. 
Second, from that she would need to be able to generate a ‘personnel 
specification', defining the competencies or characteristics required for that job 
(such as past experience, formal qualifications, intelligence, dispositions 
(perseverance, independence, assertiveness, maturity etc.), specialised knowledge, 
and so on). Finally, she would need to know enough about herself to determine 
whether she possesses these various competencies. 

But for the director trying to follow through this process, difficulties arise at each 
stage. The first problem arises in identifying her role. We noted above that the role 
of a director, and its constitutive functions, will likely be relatively open ended, 
relying on general standards rather than narrowly defined tasks. Moreover, since 
such roles will likely vary from company to company, directors may know less 
than companies about just what their job will entail. Second, translating all this into 
a personnel specification presents furtber difficulties. For one thing, it might be 
difficult for anyone to say with accuracy just what characteristics the competent 
perfornance of a given task will require. Certainly, there is a good deal of 


86 A separate issue here is whether the law permits the default rule to be contracted around in this way. 
The literature on penalty defaults assumes such contracting around to be permissible, but note that 
ies Act 1985, s 310 currently restricts this possibility. 


likelihood of those damages. Thus, a plaintiff who is (privately) aware that she will suffer abnormally 
high losses if the contract is breached ıs unable to claim for those losses unless she brings this 
information to the defendant's notice when the contract is made. 

88 For a useful overview of these issues, see D.G Bard, RH Gertner and R.C. Picker, Game Theory 
and the Law (Cambridge Mass: Harvard University Preas, 1994) esp chs 3-4. 

89 Ayres and Gertner, for example, conclude by noting that '[a]t the least, the new learning suggests that 
we should be more circumspect about our ability to divine efficient contract law when parties contract 
strategically: n 84 above, 766. 

90 See, for example, Johnston, n 84 above and Ayres, n 82 above 

91 See Ayres and Gertner, n 84 above, 760. 
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personnel literature addressing this issue, but as Smith and Robertson observe, 
‘[t]he theoretical issues of personnel specifications are probably the most ill- 
defined and unresearched aspects of selection'.?? Further, the competencies 
entailed by any given role will likely depend on matters peculiar to individual 
companies, including their culture, histories, the personalities of their senior 
managers and so on, many of which matters may be undiscoverable in advance by 
prospective directors. Finally, even if a director appreciated fully the job she will 
have to do, and the characteristics required to do it, none of this helps to the extent 
that the director misunderstands her own abilities. 

It is important to appreciate how far these problems extend. In part, we are 
saying that some of those who are not up to the job will fail to appreciate that fact, 
and will therefore fail to be deterred by an objective standard. But the difficulties 
we have described make it inordinately difficult ever to predict with complete 
certainty that any given person will always be able to perform well enough to avoid 
breaching an objective standard. Even those who rightly believe themselves to be 
competent will also have good reason to doubt that their best will always be good 
enough to satisfy an objective standard. Perceiving a residual risk in an objective 
standard, they ought rationally to accept that risk only if the company continues to 
pay them a risk premium for so doing. This premium may be lower than would be 
sought by those who more clearly know that their competencies fall well below 
those expected of a reasonable director. Nevertheless, the idea that a company can 
impose an objective standard for nothing, because only those competent enough to 
satisfy its demands need accept appointment, is clearly false. 

The third difficulty in the self-selection argument is that the company can in any 
case do much to improve its knowledge of prospective directors, and without resort 
to the imposition of an objective standard. Modern selection and recruitment 
techniques should enable the company to tell a good deal about the abilities of 
prospective directors. Indeed, it is not inconceivable that these might in some 
respects furnish a better evaluation of the director than she makes of herself. These 
procedures are themselves expensive, but many (especially large) companies 
would probably apply them anyway, regardless of what legal duty were applied to 
directors. Moreover, as training courses and recognised qualifications for directors 
become more common,?? so it becomes easier for directors to demonstrate, and for 
companies to verify, directors’ skills. The disqualification regime provides 
another mechanism of control.” And some information about directors will 
already be in the public domain: the individual performance of a director may not 
be quite as starkly revealed as that of, say, a Premier league football player, but 
still much information will be known about directors’ past performance. Moreover 
such disclosure is enhanced insofar as a company appoints as a director an existing 
employee. To be sure, if the company is to elicit information about directors' 
competencies, it needs to be able to rely on the director's assertions and to take 
action if they prove untrue. But again, there are mechanisms other than the liability 


o ———————————————————— QR 

92 M. Smith and LT. Robertson, The Theory and Practice Of Systematic Personnel Selection 
(Basingstoke: The Macmillan Press, 2nd ed, 1993) 71. 

93 The Institute of Directors (IOD) has recently announced the launch of a professional qualification for 
directors: see IOD, ‘New Standard for Company Directors’ «http//www.iod.co.uk/cd launch htmb. 

94 The point is noted by the Law Commission (n 4 above, para 15.12), although it is used there to argue, 
surely correctly, that it is becoming increasingly 1mplausible to claim that being a director 1s not a 
profession and does not require specialised skills. Clearly, the argument being advanced in this article 
does not rely on the claim that there are no ‘professional standards’ against which to judge directors. 

95 See generally A. Mithani and S. Wheeler, The Disqualification of Company Directors (London: 
Butterworths, 1996). 
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standard to ensure this. If directors make misrepresentations about their past 
experience, their qualifications, their present responsibilities or significant 
achievements, then an action should lie for such misrepresentations. 

None of the foregoing is intended to suggest that an objective standard would not 
do a little to improve the selection process. Prospective directors would likely be a 
little more enquiring about tbeir future jobs if they faced an objective, rather than a 
subjective, standard. And companies would probably find it somewhat easier to 
enforce an objective standard of liability than to take action for a director's alleged 

| ntation of her expertise or ability.” But the argument for a subjective 
standard need not deny these claims. It is enough if the modesty of the 
improvements in the selection process is insufficient to outweigh the other 
shortcomings of an objective standard. 


Shareholders and the appointment process 


One final argument needs to be addressed here. It is tied to the long-standing 
criticism that the board of directors is effectively a ‘self-perpetuating’ institution. 
It is the existing board of directors which has the dominant role in choosing new 
directors, with shareholders largely just ‘rubber-stamping’ the board’s selection.” 
And the board's choice of new directors, it might be argued, will be rather less 
rigorous, and rather more tolerant of incompetence, than would a selection by 
shareholders. Moreover, since the remuneration of directors is also firmly within 
the control of directors themselves, shareholders do not even receive the benefit, 
in terms of a reduced salary, which is supposed to accompany the adoption of a 
subjective standard. All this, it might be thought, justifies reliance upon an 
objective standard. Only that standard can ensure the appointment of 
appropriately competent directors. Moreover, shareholders have nothing to lose 
from such a standard. They will not have to pay an excessively large salary to 
induce directors to accept the high risk such a standard entails. For directors will, 
in any event, set themselves the highest possible salary, regardless of the risk 
they bear. 

Although there is some truth in these complaints, they do not, on examination, 
justify the adoption of an objective standard. For one thing, one need not be 
besotted with market forces to acknowledge that there are at least some, albeit 
imperfect, market constraints upon the selection (and remuneration) processes. 
Further, the objective standard still does not represent the best method for dealing 
with the problems identified here. If, rightly, we have concerns whether 'the 
company' can be trusted to make appropriate selection decisions, then that seems 
logically to warrant taking steps to reform the appointment (and remuneration) 

5$ The law might, for example, require that all directors undergo training 
on taking up office, or even obtain certain qualifications prior to appointment.?? It 
might insist that all non-executive directors be independent of executive directors, 





96 On some of the difficulties in bringing actions for misrepresentation, see MLP. Purmston, Cheshire, 
Fifoot and Furmston's Law of Contract (London: Butterworths, 13th ed, 1996) ch 9. 

97 See M. Stokes, ‘Company Law and Legal Theory’ in W. Twining (ed), Legal Theory and Common 
Law (Oxford: Basil Blackwell, 1986); Cheffins, n 26 above, 95-108. 

98 See for example the recommendations of the Hampel Report, n 62 above, para 3.19 and, on directors’ 
remuneration generally, of the Greenbury Report, n 62 above. 

99 The Law Commission (n 4 above, para 5.12) cites a 1990 study for the IOD (Professional 
Development of and for the Board) showing that ‘only a quarter of directors possessed any 
professional or management qualification’. 
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with tbe criteria for independence defined in some rigorous way.1 And it might 
require that the appointments process be controlled by an independent committee 
of the board, itself composed only of independent directors.!°! What the law should 
not do is adopt a standard of liability which, if our arguments above are correct, 
works very poorly as an aid to good selection. 


Defining the subjective standard 


So far, we have talked too vaguely about a director 'doing her best', or being liable 
only where 'she could have avoided' the role failure for which the company now 
seeks to hold her liable. Expressed at that level of generality, it is almost a 
tautology to claim that a subjective approach avoids imposing upon a director any 
risk beyond her control, and that it secures the strongest possible incentive against 
directors. The obvious question is, then: how do we translate this loose concept of a 
'subjective approach' into some more concrete legal test to determine just when a 
director is, or is not, to be considered capable of doing more than she in fact 
achieved? 

One test — perhaps the most extremely 'subjective' — would be to require that the 
director knows that, or is reckless whether, some activity is required of her, but 
chooses not to perform it. It is not simply that the director does not do all she 
should: her failure must be accompanied by a ‘mental element’. Let us call this 
deliberate non-performance 'shirking'. Imposing liability for shirking seems to 
satisfy our incentives/risk criteria. Shirking, with its requirement of an intentional 
(or reckless) want of effort, is firmly within the agent's control. Knowing that she 
will be liable, the agent can choose whether to expend the required effort, or face 
the consequences. 

There are, however, at least two problems in setting our subjective standard to 
catch only shirking. First, at the practical level, there is the obvious difficulty in 
convincing a judge of the mental element necessary to establish shirking. This is, 
of course, a familiar complaint in the criminal law, but evidence of this danger 
might also be offered from within company law’s own experience.!° To be sure, 
we must take care not to exaggerate the difficulty in establishing knowledge or 
recklessness. The director who is wholly indolent, failing to perform any of the 
functions inherent in the role of a director, might have some problem g 
the court of her ignorance of the demands of the job. Moreover, if a director's later 
ignorance of the need for some activity on her part arises from her earlier, 
knowing, failure to carry out some other activity (for example, to set up some 
system for collecting and perusing information about the company's performance), 
then we might still hold the harm suffered by the company to be caused by the 
earlier shirking. However, even allowing for all this, the practical problems in 
proving shirking remain real, and are surely compounded by the law's inability, 
noted earlier, to spell out in any detail the particular activities expected of 





commended) : 
102 See, for example, the difficulty in bringing proceedings under the Insolvency Act 1986, s 213 with its 
requirement of of ‘intent to defrand creditors’ (emphasis added) and the consequential 
introduction of s 214 of that Act (see text at n 118 below). 
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directors. For the less specific the account of directors' roles, the greater the 
opportunity for directors to argue that they failed to realise what the job demanded 
of them in any particular situation. 


Beyond shirking 


The second problem with basing liability only on shirking is that it is conceptually 
too strict. We might properly say that someone 'could have done better' even 
where they had no immediate knowledge of the need for some activity. This point 
echoes Hart's observations on those who insisted on 'foresight of harm' as a 
prerequisite to criminal liability.‘ Hart argued that punishment of one who ‘just 
didn't think' might be morally justified, being consistent with a requirement for a 
‘subjective element’ in criminal offences: ‘[f]or in some cases at least we may say 
“he could have thought about what he was doing" with just as much rational 
confidence as one can say of any intentional wrongdoing ''he could bave done 
otherwise”? .1% 

Returning to directors, then, we might replace our requirement of knowledge or 
recklessness with the folowing test: could a person with the relevant 
characteristics of the director have avoided the role failure in question? Such a 
test still takes account of the sort of person the director is, and the extent to which 
her skills, experience, and so on might be of a lower standard than those of the 
reasonable man. But it captures better the sense in which the director might be said 
to have ‘done her best’. It allows the judge to take account of the extent to which it 
was within the power of this director, given her characteristics, to become 
sufficiently well informed to realise that some action was needed. Directors, like 
other agents, are not simply cast in stone, but can develop and extend their 
competence, engaging in the sort of ongoing, formative skills-training which many 
professional bodies now require of their members.!© 

Further, this switch from shirking also avoids the need to prove the ‘mental 
element’ required to establish shirking. For that reason, it should leave the 
subjective standard more easily enforced. To be sure, even when so expressed the 
subjective standard still places a further hurdle in the path of companies, 
compared to an objective standard. For it must still be shown that the defendant 
did not do her best, and the truth of that may depend on factors which are, again, 
within the private knowledge of the defendant. But this problem is likely to be 
much less severe in those cases where the parties have been in some long-term 
relationship than where they are strangers to each other. Finally, any action to 
enforce the subjective standard would still suffer from some of those more 
general enforcement problems that Shavell has identified as challenging the 
effectiveness of liability rules per se. In particular information about a 
director's performance, and her breach of duty, will likely to be difficult to 
obtain, and the harm caused by such a breach might exceed the means of the 


103 n 55 above. 

104 ibid 152. 

105 Furthermore, in asking whether a director was capable of doing better, the court might properly ask 
whether the director could have sought help and advice from others, or could have refused to 
undertake some activity which she was capable of realising she herself lacked the ability to perform. 
Indeed, it might be that a director who lacks the personal resources to do her job properly ‘does her 
best’ by resigning as a director, see R. Parry, ‘Delegation of directors’ duties after Re Barings plc’ 
CCH Company Law Newsletter, issue 25, 11 February 1999, 6. 

106 S Shavell, ‘Liability for Harm versus Regulation of Safety’ (1984) 13 Journal of Legal Studies 357. 
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defendant. But these problems obtain whatever standard of liability is 
employed. 108 


Individuated or averaged? 


A further issue relevant to the risk faced by a director falls to be addressed here 
(although again it is an issue that would arise whether we chose an objective or a 
subjective standard). For most agents, it seems unlikely that their performance is of 
a wholly uniform quality. Premier-League football players, for example, have 
matches when they ‘outplay themselves’ and amaze even their most devoted fans, 
and matches when they miss goal-scoring chances which Sunday-League players 
would despatch with ease. Similarly, directors likely have their off-days when they 
handle things badly, and good days when they surprise their colleagues and 
themselves.109 

Why do these platitudes matter? They would matter if courts were to judge each 
individual part of a director's behaviour. The law of negligence, for example, does 
seem to take this ‘individuated approach’. Imagine a driver who causes an accident 
through poor, negligent, lane-discipline at a roundabout. The driver is unlikely to 
escape liability by showing that today was just an ‘off-day’, and more than 
compensated for by years of exemplary driving of a standard far higher than that of 
the reasonable man. But what should our approach be in relation to our welfare- 
maximising duty of care and skill for directors? There are two reasons in favour of 
adopting an averaged approach. First, logically it seems to be entailed by our 
commitment to a subjective standard. If we are saying that occasional slips are part 
and parcel of practical life, then consistently we should accept that one has done 
one's best, even though, over time one has made some mistakes: they are part of 
what one's best is. One may have the ability to avoid a mistake like that, but not to 
avoid ever making such a mistake. Take, for example, the facts of Re D'Jan of 
London Ltd, where a director failed to read an insurance proposal form before 
signing it. Even if we thought it commercially sensible for directors to spend their 
time reading insurance proposals which others have prepared on their behalf, it 
might still be argued that whilst D'Jan was capable of doing better on this occasion 
(there was nothing about him that stopped him reading this particular form) 
nevertheless over a period of time it is reasonable to think that a director, working 
at his best, will fail to read fully at least one (albeit important) form passed for his 
signature — that is just the reality of even a competent director's working life. 
Second, one argument for an individuated approach in tort cases (or in some 
contractual cases) doesn't seem to apply to the company director case. In the driver 
example, the problem is a distributional one. It seems unfair to deny the victim of 
bad driving compensation on the ground that others have benefited much from the 
tortfeasor's otherwise exemplary driving. But in the company case, it is the same 
party — the company — that is being asked to take the rough with the smooth. 


—Ó————Á——— ————————————— l a a a 
107 See V. Finch, ‘Personal Accountability and Corporate Control: The Role of Directors’ and Officers’ 
Liability Insurance’ (1994) 57 MLR 880, 881—887. 
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Having said this, however, other considerations do speak in favour of an 
individuated approach. First, recall the point made above that ‘the company’ serves 
as a convenient shorthand for those real human beings with whose interests we are 
really concerned. Even if our focus is only on shareholders, still shareholders come 
and go, and we cannot be sure that those shareholders who will now suffer from the 
director's under-performance are the same as those who benefited from the 
director's exemplary behaviour in the past.!!! Second, in practice an individuated 

h adds another layer of complexity to the court's task, which might balk at 
trying to decide if this really were a case of the director not doing her best, or just 
succumbing to the inevitable off-day. Finally, and related to the last point, an 
individuated approach is likely to offer a stronger incentive to directors than is an 
averaged-out approach. Directors know they will be judged by each activity they 
perform: they will be unable to hide their mistakes behind their other, better, 
conduct.!!2 If we are forced to make some trade off between a true subjective 
standard, and one that is practically enforceable and captures all the cases where 
directors have not done their best, we might be forced to compromise around an 
individuated approach, even though conceptually that may be a little over-inclusive. 
Limited liability 
There seems a strong argument, then, for moving beyond shirking in the way we 
have described, and for the adoption of an individuated approach. Doing so 
promises a more effective incentive for directors, although it does, admittedly, 
impose upon directors a greater risk than if shirking alone gave rise to liability, or 
than if an averaged approach were adopted. Of course, even here we might still 
wish to limit the liability which directors face,!!? at least where shirking is not 
proved.!14 This would reduce the risks to directors, but would also mean the 
company would not secure full compensation for the harm done to it. As we argued 
earlier, however, that is not the purpose of the imposition of lability. Liability is 
designed to secure effective incentives. And a reduced level of damages might still 


be large enough to achieve that, without being so large as to require the company to 
pay the director too great a premium.'! 


Third party problems 


Our analysis to here has equated ‘the company’ with its shareholders, so that the 
parties whose aggregate welfare is to be maximised are the shareholders and the 


111 The same point applies if we take the interests of the company to encapsulate other groups beaides 
shareholders. 


112 See Parkinson, n 1 above, 132-133, arguing for the greater deterrent effect of negligence liability, 
which ‘attaches to single episodes of management failure' compared to ‘market sanctions’ which 


for breach of the duty of care and skill 

114 Note that Compames Act 1985, s 727 already allows the court to relieve directors who have ‘acted 
honestly and reasonably ... and ought fairly to be excused’ from their breach of duty In Re D'7an of 
London Lid [1994] 1 BCLC 561 the court granted relief under the section, noting at 564 that ‘conduct 
may be reasonable for the purposes of s 727 despite amounting to a lack of reasonable care at 
common lew’. 

115 For more thought on how this limit on the director's liability for negligence might be introduced, and 
for some account of its current role in US corporate law, see Coffee, n 48 above, 817—826 and The 
American Law Institute, n 11 above, s 7.19. 
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director. The economic justification offered for this orthodoxy was based, we 
noted, on the fact that shareholders are 'residual claimants', whereas other 
constituencies enjoy fixed claims against the company. So, whilst shareholders are 
heavily interested in the fortunes of the company, and thus the performance of its 
directors, third parties are supposedly adequately protected by the fixed claims 
they enjoy against the company. 

It is, however, now widely accepted that such an analysis needs substantial 
qualification. If directors do prove incompetent, then other constituencies may 
suffer in consequence, and the contracts they enjoy with the company will offer 
insufficient protection. Such suffering is probably most severe when that 
incompetence threatens the company’s solvency. We must now ask whether the 
arguments offered in favour of a subjective standard still hold good once the 
interests of others are factored into the equation.!!6 

To be sure, our earlier conclusion that an objective standard has no greater 
incentivising effect than does a subjective standard remains true. Whatever 
groups are the focus of our concern, no duty can make a director do better than 
her best. The issue of selection, however, complicates matters. In earlier 
sections, we rejected the argument that an objective standard might be justified 
by its ability to ensure that only the ‘right’ directors (meaning those who would 
promote the interests of shareholders) were appointed. The company could do 
enough to make itself better informed about the abilities of potential directors, 
and the law could adopt other strategies, falling short of an objective standard, to 
ensure that the selection process served the interests of shareholders (rather than 
incumbent or prospective directors). But even if a selection process can be 
designed which loyally serves the interests of shareholders, such a process 
might provide poor protection for the interests of third parties, for at least two 
reasons. First, in smaller companies, some or all shareholders will typically 
expect to be appointed directors, to some extent regardless of their 
competence.!! Second, shareholders may calculate that they are sometimes 
better off appointing a director of lower competence on a reduced salary, since 
they will capture all of the savings from so doing (given their rights to residual 
profits), whereas some of the costs occasioned by that directors' future 


116 Our concern thus far has been with the liability of a director to her company. Once, however, third 

parties are factored into our calculations, a further level of complexity is added. Such third parties 
might benefit either because the company can claim against its director (thereby increasing the assets 
the 


generally Kraakman, ‘Corporate 
the Costs of Legal Controls’ (1984) 93 Yale LJ 857, 864-867 and E. Kraakman, "Ihe "The Economic 
Punctions of Corporate Liability’ in Hopt and Teubner, n 1 above) One such issue is whether we 
should admit such direct claims against directors, or channel actions through the company. To allow 
some third parties to proceed directly may give them a pnority over other creditors which the 
distributional rules of insolvency law aim to prevent. A second issue is whether the same standard of 
liability should apply in both classes of case. A third issue 1s the extent to which the law should accept 
that directors have voluntarily incurred additional obligations to third partes. This last issue has 
received recent judicial consideration in Wiliams v Natural Life Health Foods Ltd [1998] 1 BCLC 
689, where the House of Lords held that director would only be liable for negligent advice given to 


117 Clearty, competence will remain a factor. & substantial shareholder who is wholly incapable of 
running the compeny might, at some point, calculate that even she is better off acting more as a 
sleeping, passive, investor. 
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incompetence will be passed on to, and borne by, other constituencies. So long 
as the selection of directors lies in the hands of shareholders or their agents, then 
that selection process might serve the joint interests of shareholders and 
directors, but not the aggregate welfare of all relevant constituencies. If the 
choice of a director took account of the potential losses to all those affected by a 
director's incompetence, then more expensive, but more competent, directors 
might be chosen. 

Against this, it might be countered that, in fact, third parties can already take 
steps to ensure that the companies with which they deal have directors of the 
competence they (the third parties) desire. They can, for example, refuse to deal 
with companies whose directors they believe fall below the requisite standard. Or 
they can vary the terms on which they will deal with companies according to their 
directors’ perceived competence. If companies thus come to realise that they can 
pass on some of the costs of better directors to third parties, or are ‘charged’ by 
third parties for having poorer directors, then such companies might choose the 
better directors which third parties are prepared to pay for, even though third 
parties take no direct part in the selection process. Clearly, this is another point on 
which empirical evidence might be helpful. However, there are good a priori 
reasons for thinking that such ‘self-help’ will be limited. If ‘the company’ itself 
faces some difficulty in discovering a director’s competence, the problem must 
often be many times worse for third parties. Many third parties cannot practically 
undertake the sort of ‘selection process’ which a company might conduct when 
appointing a director. Whereas the company chooses only a limited number of 
directors, third parties may choose very many companies, and thus directors, with 
which to deal. Transaction cost problems loom large here. 

Such considerations suggest that an objective standard might finally have some 
role to play in ensuring the selection of more competent directors. It would 
increase the cost of appointing less able people (the less able one thinks one is, 
the greater the risk one fears from an objective standard, and thus the greater the 
premium one ought rationally to seek in compensation). In some cases, 
companies would presumably choose not to appoint such persons. And if they 
did appoint them, then the objective standard would ensure (if effectively 
enforced) that the future costs of their incompetence would not be passed on to 
third parties. 

But even now, two further caveats to this conclusion are appropriate. First, the 
scope of the objective standard should be limited to the problem it is being 
designed to address. The aim is to improve the selection process, so that the risk to 
third parties from choosing incompetent directors is taken into account in that 
process. One way of doing this would be to limit the operation of the objective 
standard to those situations where the third parties stand to suffer most from a 
director's incompetence, namely where the company becomes insolvent and 
creditors will otherwise go unpaid. This sort of approach is already seen in the 
regime against *wrongful trading', contained in section 214 of the Insolvency Act 
1986. This section imposes, in certain situations, liability on directors of insolvent 
companies even where they have, in our terms, done their best, if they bave not 
done as well as a reasonably diligent person.!? But the argument we have 
advanced here would reject the current pressure to bring into line the common law 
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118 See, for example, Re DKG Contractors Ltd [1990] BCC 903, where the court found (at 912) that the 
respondent directors’ ‘own knowledge, skill and experience were hopelessly inadequate for the tasks 
they undertook’. Nevertheless, that was ‘not sufficient to protect them’ from proceedings under 
section 214 
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duty and section 214.119 Further, although directors would be subject to different 
standards depending upon the company's solvency, this is not the recipe for 
confusion that might be feared.!20 So far as the director’s own behaviour within the 
company is concerned, she must do her best whatever the financial state of the 
company. The different standards are relevant only to her attempt to estimate the 
risk which she faces if she becomes a director. 

The second caveat to our support for an objective standard is this: its ability to 
improve the quality of directors who are appointed is likely to be, at best, partial. It 
is unlikely to make much difference to those who fail to appreciate the level of 
their own incompetence. In smaller companies — those where insolvency is most 
likely — shareholders are more likely to appoint themselves as directors, regardless 
of the standard of liability to which they will be subject. Moreover, in such 
companies the directors will often personally guarantee some or all of the 
company's indebtedness to its bank. The director will know that if the company 
fails, she may well lose everything she owns under that guarantee; in such a case, 
the further liability she will face to her company under an objective standard may 
constitute little additional incentive to appoint someone more competent to run the 
company in her place. If these points are sound, then again other mechanisms, such 
as the disqualification of directors!?! and the requirement of pre-appointment 
qualifications,’” may also have a role to play in improving the selection process. 


Conclusions 


The impulse to raise the standard of directorial behaviour is both timely and 
laudable. And liability rules — including the duty of care and skill — can play an 
important part in achieving this end. One way in which that duty can do so, we 
have argued, is through a better, and more onerous, account of the functions which 
the role of director entails. For the law to do that would go well beyond its 
historical toleration of the passive, ‘sleeping’ director, who does little "wrong' only 
by doing very little at all. Further, our analysis has also offered some economic 
considerations in favour of the law's recent development of an objective standard 
of liability for directors in those cases where the company has become insolvent. 

None of this, however, dictates what standard of liability the law should adopt in 
other cases. And whilst the considerations raised by that question are undeniably 
complex, on balance our principle of welfare maximisation seems better served by 
a subjective standard. That would, if properly interpreted and applied by the courts, 
require directors to do their best (against a suitably demanding account of the 
proper role and activities of directors), without imposing liability on those whose 





119 For judicial dicta supporting such an equalising move, see Norman v Theodore Goddard (a firm) 
[1991] BCLC 1028; Re D'Jan of London Ltd; Copp v D'Jan [1994] 1 BCLC 561. And ses A. Boyle, 
"The Common law duty of care and enforcement under s 459" (1996) 17 The Co Lawyer 83; the Law 
Commission, n 4 above, para 15.19. 

120 But for criticism of ‘inconsistency’ in the Iaw's current mixture of objective and subjective standards, 


qualifications 
not require any kind of qualification for becoming a director, it 1s not easy to fix an ex post facto 
standard of competence for disqualification:' n 3 above, 197. 
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best turns out not to be good enough. Such a standard would secure an efficient 
allocation of risk between directors and shareholders, whilst also discouraging 
from becoming directors those unwilling to commit to doing their best. These 
advantages do, to be sure, come at a price for shareholders, who thereby lose the 
modest contribution which an objective standard can play in weeding out 
incompetent (and not merely indolent) directors. But given the ability of the 
company to identify incompetent directors, without recourse to an objective 
standard, that is a small price which shareholders ought happily to pay. 
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LEGISLATION 


The Future for Financial Regulation: The Financial 
Services and Markets Bill 


lain MacNeil* 


A. draft Financial Services and Markets Bill (FSMB) proposing a significant re- 
organisation of regulatory responsibility in the financial sector in the United 
Kingdom was published by the government in July 1998. Following consultation! 
undertaken by the Treasury and pre-legislative scrutiny undertaken by a joint 
committee? of the House of Commons and the House of Lords, the Bill was 
introduced into the House of Commons on 17 June 1999.3 It provides for the 
transfer of almost all regulatory functions in the financial sector to the Financial 
Services Authority (FSA) and it also proposes some changes in the powers 
available to the regulator. The Bill is unlikely to become law until early in the year 
2000* but substantial progress has already been made in preparing the regulatory 
response to its introduction: the FSA has issued 20 detailed consultation papers and 
the Treasury is consulting on several draft Orders to be made under powers 
provided by FSMB. When the Bill is passed it is likely that the new regulatory 
structure will already be in place in terms of regulatory personnel, rulebooks and 
enforcement procedures. This note examines the major changes introduced by 
FSMB with the objective of assessing whether they can remedy the shortcomings 
which have became apparent within the regime established by the Financial 
Services Act 1986 (FSA 1986). 


From self-regulation to statutory regulation 


The demise of self-regulation 


Underlying the reform of financial regulation is dissatisfaction on the part of the 
government with the working of self-regulation and an intention to move to a 
system administered by a single statutory regulator. This proposal received 
widespread support in the consultation on the draft Bill.5 However, the demise of 


* Department of Law, University of Aberdeen 
1 See HM Treasury documents, ‘Financial Services and Markets Bill: A Consultation Document’ (July 


1998) and ‘Financial Services and Markets Bill: Government Response to the Reports of the Joint 
Committee on Financial Services and Markets’ (June 1999, <http//www.hm-treasury.gov.uk/docs/ 
1999/]cresp.htm] >). 


2 See the First Report on the Bill (HC 328-I, <http:/Avww.parliament.the-station. O/Ttselect/jtfinsez/ 
328/32801.htm >) and the Second Report (HC 328-II, « http-//www.parliament the-station...9/Ttselect/ 
jtfinser/465/46501.htm >). 

3 References to Parts and clauses of the Bill in this Article are to the Bil] as introduced rather than to the 
earlier consultation draft 

4 According to the Treasury News Release of 24 November 1998. 

5 See HM Treasury, ‘FSMB Progress Report’ (March 1999) pera 2.1. 
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self-regulation is unlikely in itself to be a major factor in the operation of the new 
system of regulation. There are two reasons for such a view: first, the extent to 
which the FSA 1986 incorporated the principle of self-regulation was very limited; 
and second, there are some elements of the self-regulatory approach which have 
been retained by FSMB. 

Prior to the introduction of FSA 1986, there was a clearly established tradition of 
self-regulation in financial markets in the United Kingdom.? This was evident in 
several ways. The Stock Exchange set its own rules governing the listing of 
securities, the obligations of members and the operation of the market. From the 
perspective of securities dealing, Stock Exchange regulation was of much greater 
practical significance than tbe provisions of the Prevention of Fraud (Investments) 
Act 1958 and the Conduct of Business Rules made under it. This was because the 
requirement to be licensed under the Act did not apply to members of the Stock 
Exchange or the managers and trustees of unit trusts, and many other dealers in 
securities were able to benefit from exempt status.’ The regulation of take-overs, 
developed as a result of the emergence of hostile take-overs of public companies 
from the 1950s onwards, was through the self-regulatory mechanism of the Take- 
over Panel which represents the interests of those professionally involved in take- 
overs and administers the Take-over Code. The Lloyd's Insurance market had a 
long history of self-regulation and the Lloyd's Act 1982, while strengthening the 
position of external members and reducing the influence of working members on 
the Council of Lloyd's, preserved the principle of seJf-regulation.? There was no 
formal role for self-regulation in the banking sector, but elements of the self- 
regulatory approach were present in the differing treatment of recognised banks 
and licensed deposit takers under the Banking Act 1979, the premise being that 
licensed deposit takers (sometimes referred to as secondary banks) required a 
firmer regulatory hand than the recognised banks.? 

The self-regulatory ethos was therefore deeply ingrained in the financial sector 
and the White Paper!? which foreshadowed the Financial Services Act 1986 gave 
the appearance of extending that tradition. It described its proposals as ‘self- 
regulation within a statutory framework' and the Act itself went some way towards 
giving effect to this principle. It provided that the boards of the regulatory bodies 
should contain a substantial practitioner element,! enabling rulebooks to be 
developed with appropriate technical input; responsibility for monitoring 
compliance with the rules was effectively devolved to individual firms; and 


6 The Wilson Committee (Committee to Review the Functioning of Financial Institutions) generally 
supported the status quo in its 1980 Report (Cmnd 7937) ‘It will be apparent from what we have said 
so far in this chapter that we do not believe that the case for any significant shift in the balance 
between the statutory and non-statutory aspects of the regulation of the securities markets in this 
country has yet been demonstrated’. 

7 See R. Pennington, The Law of the Investment Markets chapter 2. 

8 R.B. Se ud ca uade ee ee ‘Self-regulation at 
Lloyd's could never have worked (in the sense of safeguarding the reputation of the market) bad it 
had to rest primarily on the Lloyd’s Acts ... And yet, t seems, self-regulation at Lloyd's did work 
well — until recently. The real basis of the system was non-statutory: a combmation of unwritten laws 
and contractual arrangements’ ‘Self-regulation at Lloyd’s: The Lloyd’s Act 1982’ (1983) 46 MLR 56, 
58. 

9 Ellmger and Lomnicka comment "The Bank of England tended to supervise them [the recognised 
banks] less strictly than the hcensed deposit takers, ea A aa 
operation:’ Modern Banking Law (Oxford: Clarendon, 1994 
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11 FSA 1986, s 10 and Sched 2 para 51). 
12 FSA 1986, s 10 and Sched 2 para 4. 
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enforcement action and sanctions were determined by the regulators with no right 
of appeal to the courts.!3 An emphasis on the self-regulatory nature of FSA 1986 
may have been necessary to secure its acceptance in the financial community, but 
it soon became clear that the concept of self-regulation which it adopted was much 
narrower than that which had prevailed in the pre-FSA 1986 era. Gower 
commented in 1988 that “during the debates on the Bill, exaggerated emphasis was 
placed on the extent of self-regulation in the scheme — so much so that some people 
are still arguing that it will be insufficiently “statutory’’. But this too is based on a 
misunderstanding. In reality the self-regulatory element will be relatively slight’ .14 
The accuracy of this view of the working of FSA 1986 was to be borne out by 
subsequent developments. Practitioner representatives on the Boards of the Self- 
Regulating Organisations (SROs) felt unable to participate actively in the work of 
the SROs!° and the Securities and Investment Board (SIB) emerged as the main 
force driving the development of rule-making and enforcement.!© The effective 
absence of self-regulation within the regulatory system, contrary to any public 
perception that the financial sector was regulating itself in a self-interested fashion, 
was stressed in evidence given to the Treasury and Civil Service Committee!” by 
the SROs: The Securities and Futures Authority (SFA) commented that ‘In reality, 
the "self-regulators" have become statutory regulators in all but name, drawing 
their power from the fact that it is illegal to operate without becoming subject to 
their authority’. 

The issue of whether regulation of investment business should be primarily 
statute-based or self-regulatory had therefore been largely resolved even before 
FSMB was envisaged. The explicit abandonment of self-regulation by FSMB does 
not therefore represent a new development. Nor would it be correct to say that self- 
regulation will be completely abandoned under FSMB. Although not formally 
present, some of the components of self-regulation are still visible.!8 One is that 
there will remain some practitioner involvement through the Practitioner Forum.!9 
Another is the principle that compliance is the responsibility of the authorised firm 
and directors and employees of those firms. Under FSA 1986 responsibility for 
compliance is devolved to authorised firms?? and the SROs require individual 
registration of senior employees who are subject to SRO disciplinary procedures. 
FSMB takes this process a step further through the creation of a regime for 
approved persons who will be subject to a code of conduct drafted by the FSA. 
Linkage of FSMB with self-regulation is also evident in the retention of the 
concept of a recognised investment exchange which will allow The Stock 





13 However, judicial review was available based on the general principle established in R v Panel on 
Takeovers and Mergers, ex p Datafin PLC [1987] QB 115. For examples of fudicial review of 
decisions of FSA 1986 regulators see R v LAUTRO, ex p Ross [1993] 1 All ER 545 and Bank of 
Scotland v IMRO 1989 SLT 432. 

14 L.C.B. Gower, ‘Big Bang and City Regulation’ (1988) 51 MLR 1. 

15 See Elliot and Henshaw, ‘Self-regulation; present and future’ in EJ. Swan (ed), Dertvative 
Instruments Law (London: Cavendish, 1995). 

16 This trend was confirmed by the Large Report (Financial Services Regulation, Making the Two Tier 
System Work, May 1993) which charactensed SIB as a supervisor of regulators with ultimate 
responsibility for safeguarding the public interest in investor protection. 

17 Treasury and Civil Service Committee Sixth Report 1994-1995, The Regulation of Financial Services 
in the United Kingdom. 

18 See Page, ‘Self-Regulation: The Constitutional Dimension’ (1986) 49 MLR 141 on the form and 
substance of self-regulation in the financial sector 

19 See FSA Consultation Paper 2, Practitioner Involvement and the Treasury Progress Report on FSMB 
(March 1999). 

20 See SIB/FSA Principle 9. 
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Exchange to continue largely to regulate its own affairs?’ and the retention of a 
limited regulatory function for the Society of Lloyd’ s.” Expectations as to how the 
FSMB system of regulation will operate are therefore largely unrelated to the issue 
of self-regulation. The limited initial contribution of self-regulation and the gradual 
move over time towards a style of regulation which bears the directive and 
independent characteristics of statutory regulation mean that the abandonment of 
self-regulation cannot be seen as a major factor in the working of the new system. 


A single statutory regulator 


The FSA 1986 system of regulation involves both direct regulation undertaken by 
the FSA (in respect of directly authorised persons) and regulation by self- 
regulatory organisations and regulated professional bodies of their members. The 
different regulators are all required to comply with requirements imposed by FSA 
1986 and failure to do so can result either in resumption by the Department of 
Trade and Industry (DTI) of powers transferred to the FSA or the revocation by the 
FSA of recognition of an SRO or Recognised Professional Body (RPB). This 
structure has given rise to two problems. The first is the complexity of the current 
system under which financial institutions can be subject to the jurisdiction of a 
number of different regulators and different approaches to regulation. Banking and 
insurance regulation is institutional in its nature, focusing on the entire business of 
the regulated institution, whereas regulation by SROs is functional in its nature, 
focusing only on specific investment activities. The second problem, which 
follows from the first, is that there can be problems in dealing with financial 
services organisations where there is inadequate co-operation or co-ordination 
between regulators. The collapse of Barings is probably the best publicised failure 
in this respect.24 The expectation is that a single regulator will help resolve both 
problems, but the extent to which that is the case cannot be judged at this stage. 
It seems clear, however, that the accountability of the FSA to Parliament, the 
regulated community and consumers will be improved under FSMB. A number of 
provisions additional to those included in the original draft bill have now been 
added.25 First, the Treasury is to have the power to commission independent 
reports, at penne intervals, into the efficiency and economy of the FSA’s 
operations.26 Second, a majority of the FSA Board members will have to be non- 
executives. Third, the FSA will be required to maintain consumer and 
practitioner panels and to consult the panels on the extent to which its general 
policies and practices are consistent with its general duties under clause 2,25 
Fourth, the FSA will be required to hold an annual public meeting to discuss its 
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21 This ıs subject to obligations imposed on it as the competent authority for listing in the Umted 
Kingdom and obligations arising from the Investment Services Directive (Dir 93/22, OJ L141/27) and 
the Capital Directive (Dir 93/6, OJ L141/1) relating to the operation of the market. 

22 The Society of Lloyd's will be an authorised person under FSMB, whereas s 42 FSA 1986 currently 
grants exemption. Under FSMB, the FSA's general rule-makmg powers will apply to Lloyd’s but the 
FSA has made clear that it will allow Licoyd’s a regulatory function under FSMB subject to the 
direction of the FSA. The Society of Lloyd’s will also retain its regulatory functions under the Lloyd’s 
Act 1982. See FSA Consultation Document 16 The future regulation of Lloyd's. 

23 The jurisdiction of each SRO is determined by its scope rule. 

24 See the Board of Banking Supervision Inquiry into the Collapse of Barings (HCP 673 1994/95) 
section 14 ‘Lessons ansing from the collapse’. 

25 See HM Treasury n 5 above para 3.7. 

26 FSMB Clause 10. 

27 FSMB Sched 1 para 3. 

28 FSMB Clauses 7, 8 and 9. 
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annual report? and fifth, the FSA will be required to consult upon its 
arrangements for independent investigation of complaints made against it and to 
appoint an independent investigator on a continuing basis.9? As well as being able 
to report publicly on their investigations, investigators will also have the power to 
publish the FSA's responses to their recommendations. The need for greater 
accountability is also evident in the FSMB proposals relating to rule-making and 
enforcement procedures which are discussed below. 


Regulated activities 


The move to a single financial regulator under FSMB has necessitated a new 
definition of regulated activities as section 3 of FSA 1986 limits its scope to the 
carrying on of investment business! Clause 17 of FSMB contains a general 
prohibition against carrying on a regulated activity without being authorised or 
exempt from authorisation in relation to that activity. Following the approach of 
FSA 1986, clause 21 of FSMB proposes that it should be a criminal offence to 
engage in regulated activity without an authorisation or relevant exemption. 

A general description of the scope of regulated activities is set out in Schedule 2 
to FSMB but the precise scope of regulated activities will be set out in Orders? 
made by the Treasury under clause 20. There are relatively few changes in the 
scope of regulated activities by comparison with the current definitions of 
regulated activities under the relevant statutes. The draft Regulated Activities 
Order retains the *business test' contained in FSA 1986, thereby excluding from 
the scope of regulation activities which are carried on in a private capacity.?* The 
territorial scope of regulation under clause 17 of FSMB follows the existing 
approach under FSA 1986 which is limited to the carrying on of investment 
business in the UK.?5 The passport rights of European Economic Area (EEA) firms 
under the single market directives are preserved and allow EEA authorised firms to 
engage in regulated activities in the UK on the basis of their home-state 
authorisation. Mortgages have not been included within the definition of 
investments in the draft Regulated Activities Order but the Treasury has indicated 
that the question of whether mortgage advice should be a regulated activity is 
being kept under review, as is the position of long term care insurance.?7 The 





29 FSMB Sched 1 para 11 

30 FSMB Sched 1 para 7. 

31 Investments and investment business are defined in FSA 1986 Sched 1. 

32 Drafts of the Financial Services and Markets Act (Regulated Activities) Order, the Financial Services 
and Markets Act (Exemption) Order and tbe Financial Services and Markets Act (Collective 
Investment Schemes) Order were published by the Treasury in February 1999. 

33 The most 1mportant definitions of regulated activities to be assumed by the FSA are contained in FSA 
1986, the Banking Act 1987, the Insurance Companies Act 1982 and the Building Societies Act 1986 

34 The Treasury consultation document on regulated activities explains that the ‘business activity’ test is 
included in the Order rather than the Bill itself as it does not apply to all regulated activities. 

35 Clause 8 of the draft Bill appeared to extend the territorial scope of regulation to persons who have ' 
their head offices in the UK but are not engaging in investment business in the UK. Article 38 of the 
draft Regulated Activities Order retains the existing exemption for overseas (1e non-authorised) 
persons engaging in business in the UK on an ad hoc basis (ie in a manner which does not amount to 
carrying on a business). 

36 FSMB Clause 28 and Schedule 3. 

37 Advice on endowment policies sold in conjunction with mortgages is a regulated activity and has 
recently attracted the attention of the FSA as a result of allegations that endowment mortgages have 
been recommended in inappropriate circumstances. Rights arising from loans secured on land are 
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position where contracts are entered into with unauthorised persons or as a result of 
advice given by unauthorised persons remains unchanged, with the purchaser 
having the right to avoid the contract and recover money paid over as well as 
compensation for any loss sustained.?? As in the case of FSA 1986, no specific 
reference is made to business transacted on the internet and therefore tbe 
determination of whether internet-based business is a regulated activity will be 
made on the basis of whether the activity is being carried on in the UK.” 

The main changes in the scope of regulated activities relate to the investment 
business of professional firms currently regulated by RPBs, and the Lloyd's 
insurance market. RPBs will lose their status as regulators once FSMB becomes 
law and their members will therefore be faced with a choice between being 
authorised and subject to FSA regulation or ceasing to engage in discrete 
investment business. 9? The draft Regulated Activities Order identifies activities 
which are ancillary to a professional firm's main business (eg tax advice on 
investments, preparation of documentation to give legal effect to a transaction) and 
for which authorisation will not be required. The Society of Lloyd's (which 
organises the facilities supporting the market and trading in syndicate capacity) and 
underwriting (or managing) agents (who manage the syndicates which write 
insurance business at Lloyd's) are exempted persons under FSA 1986. However, 
under FSMB no exemptions are made in relation to Lloyd's. The Society will be an 
authorised person,*! subject to prudential supervision by the FSA, but retaining its 
regulatory functions under the Lloyd's Act 1982.4? Managing agents will require 
authorisation under FSMB as they engage in the regulated activities of arranging 
contracts of insurance and advising on non-Lloyd's investments (for the purposes 
of investing premiums paid to syndicates). The extension of the scope of regulated 
activities to cover advising and making arrangements relating to participation in 
Lloyd's syndicates means that Lloyd's members agents will also require 
authorisation under FSMB. Underwriting members of Lloyd's (who provide the 
capital which enable syndicates to operate) will not require authorisation although 
clause 286 of FSMB contains a reserve power allowing FSA to introduce such a 
requirement. A less significant change in the scope of regulated activities is that the 
‘permitted persons’ regime“3 under FSA 1986 will not be continued under FSMB. 
This regime allows for a person to be exempted from the requirement of 
authorisation in respect of dealing in securities if it is inappropriate for that person 
to be regulated under FSA 1986. It was primarily intended for companies engaged 
in dealing on their own account but was little used as a result of other exemptions 
from the definition of carrying on investment business. 

The procedure for granting authorisation under FSMB will be that the applicant 
will apply for permission to engage in specific activities (clause 36). The 


investments (FSMB Sched 2, Part 2) and therefore it appears that advising on or arranging 
securitisation of mortgages will be a regulated activity. This seems anomalous in the absence of 
regulation of mortgage advice to consumers. 

38 FSMB Clauses 24-27. 

39 See FSA Guidance 2/98, Treatment of material on overseas Internet World Wide Web sites accessible 
in the UK but not intended for investors in the UK. See also see D.Tunkel, ‘Financial Services on the 
Internet. Can the Present Regulatory System Cope?’ (1996) 11(4) BJIB&FL 193. 

40 The Treasury consultation document on regulated activities states that there are 14—-15,000 
professional firms authorised by RPBs of which the FSA estimates 13,000 do not engage in discrete 
investment business. 

41 FSMB Clause 285 

42 The 1982 Act allows the Society to regulate the transaction of business at Lloyd's and provides 
investigative and disciplinary powers. 

43 FSA 1986, Sched 1 para 23. 
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permission to carry on regulated activity may be limited by reference to locality, 
description or value of the transaction, a particular period of time, or by reference 
to consumers of a particular description. While authorisation under FSA 1986 does 
involve scrutiny of the proposed business of the applicant, there is no statutory 
provision made for the issue of a limited authorisation in the form proposed by 
FSMB.“ FSA will have a duty to ensure that the applicant meets the qualifying 
conditions for authorisation set out in Schedule 6 to FSMB and has recently 
produced draft guidance on the way in which these criteria will be interpreted.45 
The granting of permission to engage in specific activities will be an authorisation 
to engage in regulated activities and therefore engaging in business outside the 
pud activities will not be an offence but may give rise to disciplinary 
action. 


Rule-making 


The experience under FSA 1986 


The history of rule-making under FSA 1986 is dominated by attempts to construct 
manageable rules for the conduct of investment business, combining flexibility 
with certainty. The original rulebooks of the (then five) SROs were at first seen as 
unduly legalistic and lacking coherence." The restructuring of SRO rulebooks 
through the ‘new settlement’ introduced by the Companies Act 1989 attempted to 
resolve this problem by introducing new provisions into FSA 1986 which would 
simplify the individual rulebooks of SROs and provide some consistency between 
them. Several new provisions in FSA 1986 gave effect to the ‘new settlement’. 
First, under section 47A, SIB was given power to make Principles which applied to 
all authorised persons. Breach of a principle is a ground for disciplinary action 
against an authorised firm but does not provide grounds for a civil action in 
damages. Second, under section 63A, SIB was given power to designate rules as 
applicable to SROs, the result being that SROs were required to incorporate the 
designated rules in their rulebooks. Third, the test applied to SRO rulebooks for the 

of recognition of an SRO as a regulator was changed from requiring the 
SRO rulebooks to be equivalent to that of SIB^ to requiring the SRO rulebooks to 
provide adequate protection for investors 9. Fourth, the right to sue for damages for 
breach of a conduct of business rule was limited to private investors by section 
62A. The result of the ‘new settlement’ was that the rulebooks of SIB and the 
SROs were divided into three distinct tiers: 10 general principles; 40 core rules 
which were a mandatory part of the SRO rulebooks;™ and third-tier rules made by 
the SROs which were derived from the principles and core rules and were 
applicable in the context of the specific activities regulated by the individual SROs. 


44 However, the SROs can and do limit members’ business to permitted activities under FSA 1986 

45 FSA Consultation Paper 20, The Qualifying Conditions for Authorisation. 

46 The pomtion is the same under FSA 1986 ın relation to permitted business authorised by an SRO. 

47 See Ashe, ‘Conduct of Investment Business’ (1987) 8 Co Law 154 and Pritchard, ‘Investment 
Protection Sacrificed: The New Settlement and s 62’ (1992) 13 Co Law 171, 210. 

48 SIB/FSA's rulebook applies to directly-authorised firms (ie those authorised by SIB/FSA under s 25 
FSA 1986 rather than through membership of an SRO, the more usual method of gaming 
a on). 

49 FSA 1986, Sched 3, para 3(1). 

50 The core rules were made mandatory through the process of ‘designation’ under s 63A FSA 1986 
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The three-tier structure was relatively short-lived. The advent of a new Chairman 
of SIB in 1992 saw the emphasis move away from rules and the structure of rules 
to compliance with the spirit of the rules and an emphasis on management 
responsibility for compliance.*! This reflected a change in SIB's perception of its 
own role; it moved away from being itself a detailed regulator to being a regulator 
of regulators and a standard-setter. The core rules were largely de-designated in 
1994, signalling a devolution of power to the SROs and a withdrawal on SIB's part 
from active rule-making. Thus, rule-making under FSA 1986 can be divided into 
three distinct phases: the first, characterised by the presence of many detailed 
rulebooks and the dominance of SIB over the SROs; the second, following the 
‘new settlement’ in which greater autonomy was passed to the SROs but SIB 
remained an active rule-maker; and the third, in which SIB retreated from 'front- 
line' regulation and placed greater emphasis on standards and the monitoring of 
performance of the SROs. The legal framework underlying the second phase 
remains in place but is unlikely to be used pending the introduction of FSMB. 


The transition to the FSA handbook of rules and guidance 


The introduction of FSMB will mark a new phase in rule-making. By the time the 
Bil becomes law, it is likely that the process of rule-making will be largely 
complete, with the new Act enabling the new handbook of rules and guidance 
developed by the FSA to come into effect. The transition to the new handbook will 
reflect the rule-making powers given to FSA under FSMB and the obligations 
imposed on the FSA in the rule-making process. A general rule-making power in 
clause 110 allows FSA to make such rules applying to authorised persons as appear 
necessary or expedient for the purpose of protecting the interests of persons who 
use regulated services or who derive rights from the use of such services by other 
persons. This is wider than the parallel power contained in section 48 of FSA 1986 
in that it is not restricted to conduct of business rules and it allows for the making 
of rules applicable to any authorised person.?? There are other specific rule-making 
powers contained in FSMB but clause 110 makes clear that the general rule- 
making power is not limited by any other specific powers. Tbe FSA will also have 
the power to make rules in relation to non-regulated activity carried on by 
authorised persons to ensure that such activity does not have an adverse effect on 
users of services provided as part of a regulated activity.5? The Treasury has been 
given a general power to make rules (in the form of statutory instruments) 
necessary to give effect to the purposes of the Act. Other significant changes 
proposed by FSMB are a requirement for new rules and changes to existing rules to 


seo ——-————————————————————— — 

5] Andrew Large, the new SIB Chairman, commented in tbe Large Report (n 16 above) 62 that 'Rules 
are a vital ingredient of regulation. But they should be seen as only one available mechanism to 
achieve the investor protection objectives. Other available mechanisms include principles, guidance, 
codes of conduct, training requirements or competence qualifications’. 

52 Under s 48 FSA 1986, the FSA cannot make rules apphcable to persons authorised by RPBs and prior 
to the ‘new settlement’ could not make rules applicable to SRO members. This reflects the structure 
of regulation under FSA 1986 whereby the SROs and RPBs are responsible for making rules for their 


own members. 

53 FSMB Clause 111. This power could be used to regulate mortgage advisers who are authorised 
persons, oven if mortgage advice were to remain an unregulated activity, but would result in differing 
forms of regulation for mortgage advisers. 

54 FSMB Clause 361. Given that FSMB contams regulatory objectives and requires the FSA to justify 
rules by reference to those objectives, it seems odd that clause 361 should refer to an undefined set of 
‘purposes’ in relation to rules made by the Treasury. 
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be justified by reference to the regulatory objectives>5 and for the FSA to publish a 
cost benefit analysis in relation to proposed rules.56 

Different regulatory approaches within the framework of FSMB are also 
significant for the rule-making process. The rulebooks created under FSA 1986 
distinguish between different participants in investment transactions with the 
greatest protection being given to private customers, less to non-private customers, 
and very little to market counterparties.” The FSA has indicated that it wishes a 
lighter regulatory regime for inter-professional business to form part of the new 
structure.?5 It follows that, in the main, the new Handbook of Rules and Guidance 
will be relevant mainly at the level of what are currently termed private and non- 
private customers as business between market participants will be dealt with by the 
lighter regulatory regime for inter-professional business. 

The FSA has indicated that it will approach rule-making in the following 
manner.? First, it will create a Handbook of Rules and Guidance which has ‘a 
coherent architecture in which the relationship between principles, rules, codes of 
conduct and guidance is apparent to the regulated community'.$ As clause 110 
(the general rule-making power) makes no reference to rule type, the choice is left 
to FSA. Second, the FSA will state principles (but not other rules) applicable to 
approved persons?! employed by regulated firms. This is a new power introduced 
by clause 61 of FSMB which reflects concern that there was insufficient attention 
paid to the responsibilities of senior management under FSA 1986. The Principles 
will set out in general terms the standards expected of approved persons and will be 
supported by a code of practice which will have evidential status in determining 
whether approved persons are in breach of the principles. Third, the FSA will make 
evidential provisions which do not impose obligations but which will help to 
demonstrate observance or breach of binding requirements. Such provisions will be 
made under the general rule-making power in clause 110 but their content will be 
controlled by clause 119.€ An example of such a provision is the Code of Market 
Conduct which is currently being developed by the FSA. Fourth, the FSA will 
endorse codes or standards issued by others for use by regulated firms. Clause 74 
of FSMB provides FSA with authority to endorse such codes only if it is satisfied 
that the provision of the Code could have been made by FSA under the general 





the same type of investment business — referred to as 'inter-professional business’ in the FSA 
Discussion Paper Differentiated regulatory approaches: future regulation of mter-professional 
business (October 1998). 

58 ibid. 

59 See ‘Financial Services Authority, Meeting our Responsibilities’, August 1998. 

60 ibid 14. 

61 Approved persons sre individuals employed by an authorised person who perform a controlled 
function. Controlled functions will be specified by FSA subject to clause 56(3) FSMB which requires 
a person carrying out a controlled function to have a significant influence on the conduct of the 
authorised person's affairs and to be involved in dealing directly with customers. 

62 The wording of clause 119 is not without difficulty. While the FSA seems to regard clause 119 as 
allowing for the creation of ‘evidential provisions", it is not entirely clear that this clause is primarily 
concemed with evidence of a contravention An alternative reading of clause 119 would suggest that 
it relates to the substance of rules and provides for the making of a new type of mule which will 
provide greater detail and certainty to more general rules. 


© The Modem Law Review Limited 1999 733 


The Modern Law Review [Vol. 62 


rule-making power contained in clause 110. Breach of the Code can only result in 
the use of FSA's disciplinary or intervention powers where this is requested by the 
body responsible for the endorsed code. A similar power is contained in FSA 
1986,8 but it is less restrictive in two senses: first, there is no requirement that FSA 
could itself have made the Code; and second, there is no automatic limitation of 
disciplinary action or intervention to circumstances in which they are requested by 
the body responsible for the code. Finally, the FSA will issue guidance on matters 
such as the operation of the Act and rules made under it. This power is contained in 
clause 127 of FSMB which is similar in its terms to section 206 of FSA 1986, 
under which the FSA has issued a substantial number of guidance notices.“ 

In preparing for the changeover from multiple SRO/RPB rulebooks to the new 
FSA Handbook, the FSA has indicated that it will give priority to (a) the drafting of 
material made necessary by the new legislative framework (eg authorisation 

and enforcement powers) and (b) tbe rationalisation of existing rules 
where there is significant scope for such activity (the FSA gives as an example the 
creation of a single set of standards for wholesale market business from the 
separate regimes maintained in the past by the Bank of England and the Securities 
and Futures Authority). Significantly, material not falling into these two categories 
(much of the current SRO rulebooks) will be included in the FSA Handbook with 
only the adaptations necessary to fit within the overall regulatory framework of 
FSMB. It therefore appears that much of the substance of the rules which were 
created under FSA 1986 will be transferred across to the new FSMB regime. 

The FSA has made clear that its regulatory requirements should be 'appropriate, 
simple, clear and coherent'$ but it recently stated that ‘UK experience of both 
prudential and conduct of business regulation suggests that the kind of framework 
which lends itself best to a strategy of active supervision and firm enforcement is 
one which combines high-level principles, rules and guidance’. A building-block 

h will be adopted in which discrete elements will be separated primarily to 
make the rulebook manageable and to separate substantive regulatory standards 
from regulatory processes. The proposed structure is:97 


Block 1 — High-level standards: The Principles for businesses; The Principles and 
code of conduct for approved individuals; Fitness and propriety (including senior 
management responsibilities, high-level systems and controls). 


Block 2 — Business Standards: Prudential sourcebook; Conduct of Business 
sourcebook; Market conduct sourcebook; Training and competence sourcebook. 


Block 3 — Regulatory processes: Authorisation manual; Supervision manual; 
Intervention and discipline manual. 

Block 4 — Redress: Complaints code; Compensation code; Pensions Review 
materials. 

Block 5 — Specialist sourcebooks (for particular investment businesses). 

Block 6 — Special guides (for investment advisers, professional firms). 

Block 7 — Reference: Definitions; Index. 


63 Section 47A(2). The Takeover Code has been approved under this section. 

64 See part 4 of SIB's Rulebook. 

65 ibid 14. 

66 See FSA Consultation Document 8, 11. 

67 See FSA Consultation Document 8 as amended by the Feedback Statement form FSA of 8 October 
1998 <http-www.sib.co.uk/docs/fs-1.htm >. 
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This structure undoubtedly makes the architecture of regulation more manageable 
and coherent in that it represents the complete system of financial regulation 
managed by a single regulator. However, as much of the substance of existing rules 
will simply be carried over into the new structure, it remains to be seen whether 
elegant design in itself can make a significant contribution to improving the quality 
of regulation. 


Cost-benefit analysis 


Regulators operating under FSA 1986 have a statutory obligation to take account 
of the costs of compliance in framing their rules. Clause 125(2)(a) of FSMB takes 
this a step further by requiring a cost-benefit analysis to be published in relation to 
proposals to make rules. The final version of a rule change will be required to state 
alterations made to the original proposal and must be accompanied by a revised 
version of the cost-benefit analysis.$? Three cost-benefit analyses have already 

: the first relating to the draft Bill; the second relating to the draft 
Regulated Activities Order, and the third relating to the draft Recognition 
Requirements for Investment Exchanges and Clearing Houses. The benefits 
identified for consumers are: the ability of the new regulator to target supervisory 
resources where they are most needed; rationalisation of the different complaints, 
ombudsman and compensation schemes into three single schemes; greater scope 
for international co-operation with other regulators and increased consumer 
confidence in the financial sector. 

The main benefits identified for authorised firms are savings in the cost of 
compliance. No global figures are given by the FSA but a general impression can 
be drawn from some of the figures which are quoted. Using the FSA's assumption 
that incremental” compliance costs are four times the direct cost of regulation 
charged to firms by regulators, the total incremental cost of FSA 1986 regulation to 
non-RPB authorised firms is in the order of £600m.7! Considered in isolation this 
figure appears large but not when compared with the cost of failure in financial 
regulation: for example, compensation for the investors falling within the second 
phase of the review of pensions misselling is estimated to cost between £3,350m 
and £5,800m.’* The FSA’s estimate of a five per cent one-off transitional cost for 
regulated firms in moving to the new regulatory system therefore gives rise to a 
cost of £30m. Offsetting this are savings in the recurring cost of compliance. This 
is likely to be greatest in relation to RPBs who decide not to become authorised on 
a precautionary basis, as many have done under FSA 1986 simply to avoid any risk 
of engaging in unauthorised investment business. FSA estimates that there are 
13,000 such firms, who could each save around £2,000 per annum, giving a total of 
£26m. Savings in other areas, such as those resulting from dealing with a single 
regulator are likely to be on a much smaller scale. The overall effect of FSMB is 
therefore to reduce compliance costs although non-RPB authorised firms, who 


68 FSA 1986, Sched 7 para 2 (the FSA), Sched 2 para 3A (SROs), Sched 3 para 3A (RPBs). 

G9 FSMB Clause 125(5) 

70 The FSA uses the concept of incremental compliance costs to mean costs of complying with 
regulations that would not be incurred by a well run business in the absence of regulation. Its 
estimates are based on data presented by Franks, Schaeffer and Staunton in “The direct and 
compliance costs of financial regulation’ (1998) 21 Journal of Banking and Finance 1547. 

71 This is based on a 4 x multiple of FSA's projected expenditure for the combined (FSA/PIA/SFA/ 


IMRO) regulator for 1998/99, assuming that tbe regulator’s income will broadly equal expenditure. 
72 FSA Consultation Paper 7 (March 1998), Pension transfers and opt out review phase 2, 28. 
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account for the vast majority of investment business, are unlikely to realise 
significant savings. 


Compliance responsibility 


Under FSA 1986, the obligation imposed on authorised persons to comply with 
rules made by the regulators arises both under statute and contract. The statutory 
obligation applies to rules created under the Act, the major examples being conduct 
of business rules applicable to directly-authorised persons and the client-money, 
cold-calling and cancellation rules which apply to all authorised persons.” A 
contractual obligation of compliance arises in the case of members of SROs and 
RPBs as the rules made by those organisations are not made under statutory 
authority.7^ One obvious result of the move to a single statutory regulator is that the 
nature of the compliance obligation will become statutory in relation to all the rules 
made by the regulator. Of more direct concern to the manner in which FSMB 
addresses the failings of FSA 1986 is the manner in which responsibility attaches 
to individuals and particularly senior management within an authorised firm. Tbe 
manner in which FSA 1986 approached this issue attracted considerable attention 
following the collapse of Barings.”> All the regulators under FSA 1986 are entitled 
to consider the quality of management of an authorised firm when an application 
for authorisation to conduct investment business is made but the extent to which 
rules bind individuals within authorised firms varies as between the FSA and the 
SROs. In the case of the FSA (and its predecessor SIB), neither the ten Principles 
nor the conduct of business rules made under section 48 of FSA 1986 apply 
directly to individuals employed by authorised persons regulated by the FSA (ie 
directly-authorised persons). This means, for example, that the FSA cannot impose 
sanctions on such individuals for contraventions.’¢ In the case of the Securities and 
Futures Authority (SFA), individuals who require to be personally registered are 
contractually required to comply both with the SFA rules and the ten Principles.” 
A similar situation applies in the case of individuals who are required by IMRO to 
be personally registered except that an individual can only be responsible for a 
breach of the Principles if the breach puts his firm in breach of the Principles.7* The 
PIA has recently introduced a system of individual registration which imposes 
personal liability on individuals for breaches of PIA rules relevant to registered 
D d or for causing a Member firm to be in breach of the Principles or PIA 
rules. 

Under clause 61 of FSMB, the FSA will state principles (but not other rules) 
applicable to approved persons?) employed by regulated firms. The Principles will 


73 Although they do not necessarily apply in the same manner to all authorised persons. 

74 Such rules must, however, satisfy the requirement of FSA 1986 Sched 2 (SROs) and Sched 3 (RPBs) 
that they provide an adequate level of protection to investors. 

75 SIB issued Consultatrve Paper 109 The Responsibilities of Senior Management m 1997 largely in 
response to the collapse of B 

76 An additional problem arises from SIB/the FSA having no power to fine under FSA 1986. 

T] SFA rule 2-24. 

78 IMRO rule 5.1(4). 

79 PIA rule 1.8.13. 

80 Approved persons are individuals employed by an authorised person who perform a controlled 
function. Controlled functions will be specified by FSA subject to FSMB clause 56(5) and (6) which 
requires a person carrying out a controlled function to have a significant influence on the conduct of 
the authorised person's affairs and to be involved in dealing directly with customers. 
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set out in general terms the standards expected of approved persons and will be 
supported by a code of practice which will have evidential status in determining 
whether approved persons are in breach of the principles. An individual in breach 
of the principles applicable to approved persons can be fined by the FSA as can an 
individual who is knowingly concerned in a breach of the Act (or rules made under 
it) by his firm. The effect of FSMB is to rationalise the approach towards 
individual responsibility into a single regime for employees of all authorised firms. 
However, the differing nature of the rules®! which apply to regulated business 
subject primarily to prudential supervision (banks, building societies, insurers) 
means that it will be unlikely that issues of individual responsibility will arise as 
frequently as in connection with investment business as defined for the purposes of 
FSA 1986. 


Market abuse 


While not concerned directly with the criminal law relating to insider dealing, the 
FSA 1986 and rules made under it are relevant to dealing in securities. The Act 
itself provides that it is an offence to engage in market manipulation®™ and core rule 
28 prohibits a firm from engaging in a transaction either on its own behalf or on 
behalf of a client where the transaction is an offence under the insider dealing 
provisions of Part V of the Criminal Justice Act 1993 (CJA 1993). Gathering 
sufficient evidence to justify a prosecution for either the market manipulation or 
insider dealing offences has proved difficult and attention has therefore focused on 
the possibility of imposing civil sanctions on conduct which can be considered to 
fall within the broad category of ‘market abuse’ set out in clause 95 of FSMB. 
While this may appear sensible as a means of avoiding the difficulties associated 
with the burden of proof in criminal prosecutions,® it introduces the problem of 
separating criminal behaviour from conduct punishable only by civil sanctions 
imposed by a regulator.™ 

Insider dealing serves as a useful example. Section 52 of the CJA 1993 defines 
the dealing offence®5 as ‘an individual who has information as an insider is guilty 
of insider dealing if, in the circumstances mentioned in subsection (3), he deals in 
securities that are price-affected securities in relation to the information’. The Draft 
Code of Market Conduct? contains the following provision entitled ‘Unfair use of 
relevant information’: ‘6.2 A person who has privileged possession of relevant 
information that is disclosable information should not deal in any investment to 
which the information is relevant, save aS permitted under 9 or 10 below’. It is 
clear that the scope of each of these two provisions differs even though the 
circumstances in which they are intended to apply are similar. They are formulated 


81 Primarily capital adequacy rules rather than conduct of business rules. 

82 FSA 1986, s 47(2), the same provision appearing in FSMB clause 341(3). 

83 C. Diver, ‘A Theory of Regulatory Enforcement’ (1980) 28 Public Policy 257, 292 comments ın 
relation to the enforcement experience of regulatory agencies in the United States ‘Making a violation 
previously punishable only by criminal prosecution also subject to civil fine will provide a much more 
dramatic change than the reverse’. 

84 On the categorisation of conduct amounting to market abuse as either cnminal or civil and the 
consequences under the Human Rights Act 1998 see the opinion of Lord Lester of Heme Hill QC and 
Javan Herberg, Annex C to the First Report of the Joint Parliamentary Commuttee on the FSMB. 

85 This is one of the three insider dealing offences set out in CJA 1993 s 52. 

86 FSMB clause 96 requires the FSA to prepare and publish a code for the purpose of determining 
whether or not behaviour amounts to abuse. See FSA Consultation Document 10 and the feedback 
statement (March 1999). 
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in different terms and each includes its own definitions: section 57 of the CJA 
defines the circumstances in which a person has information as an insider and the 
Draft Code defines relevant information and disclosable information.?? 

The result is that the questions which a person intending to deal in securities on 
the basis of new information® must ask himself before dealing differ under the 
CJA 1993 provisions and the draft Code of Market Conduct. Under the former, a 
simplified version of the sequence of questions is as follows: (a) Is the new 
information inside information within the meaning of section 56 of the CJA 1993? 
To qualify it must, inter alia, be likely, if it were made public, to have a significant 
effect on the price of any securities (not necessarily the one in which dealing is 
envisaged). Only if the answer is yes need the next question be considered. (b) 
Does the individual intending to deal hold the new information as an insider within 
the meaning of section 57 of the CJA 1993? This requires knowledge that the 
information is inside information (as defined in section 56) and that it comes from 
an inside source.9? If the answer is yes, the individual should not deal unless he 
falls within one of the (many) defences provided by the Act. Under the draft Code 
of Market Conduct the sequence of questions is as follows: (a) Is the new 
information relevant information that is disclosable information? This question 
differs from question (a) above in that inside information under the CJA 1993 is 
not limited to information which is disclosable information under the draft Code. 
Only if the answer is yes need the next question be considered. (b) Does the 
individual have privileged possession?? of the new information? The test here 
differs from the determination under the CJA 1993 of whether information is from 
an inside source as section 57(2) of the CJA 1993 refers to a closed category of 
inside sources (albeit wide) whereas the concept of privileged possession applies to 
any situation where other market users cannot legitimately obtain the information. 
In relation to this question the draft Code is therefore wider than the CJA 1993. 

The introduction of regulatory provisions such as the draft Code of Market 
Conduct confuses the boundaries of the criminal law in an area which is already 
complex. It is not entirely clear why a policy decision to introduce civil sanctions 
should also involve the introduction of new regulatory rules operating in parallel 
with the criminal provisions but not identical to them. The rationale put forward by 
the government is that it is necessary to allow the FSA to deal with market-abusive 
behaviour on the part of non-authorised firms which is not caught by the existing 
criminal offences. However, the approach of FSMB stands in contrast to the 
development of civil sanctions in the United States, which has a much longer 
experience of enforcing a prohibition against insider dealing. The introduction of 


88 The working assumption is that it is only new information (not known to the market) which is of 
interest to an insider. Information already known to the market should be reflected in the poce of a 
security. 

89 CJA 1993, s 57(2) provides: '(2) For the purposes of subsection (1), a person has information from an 
inside source if and only 1f— (a) he has it through- (i) being a director, employee or shareholder of an 
issuer of securities; or (ii) having access to the information by virtue of his employment, office or 
profession; or (b) the direct or mdirect source of his information is a person within peragraph (a)’. 

90 Para 7.1 of the Draft Code provides that ‘A person's possession of information is j 
possession for so long as he knows or ought to know that other market users cannot legitimately 
obtain that information’ 
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civil penalties of up to three times the trading gain or losses avoided in the United 
States by tbe Insider Trading Sanctions Act 1984, as an alternative to the 
disgorgement orders already provided for by the Securities Exchange Act 1934,9! 
was not accompanied by any attempt to redefine the meaning of insider trading or 
to separate a regulatory concept of insider trading from the well-established legal 
concept. Section 10(b) of the Securities Exchange Act 1934 and its associated Rule 
10b-5 continued to form the substantive basis on which the prohibition against 
insider dealing was based.?? This remained the case also when the Securities 
Exchange Act 1934 was amended by the Insider Trading and Securities Fraud 
Enforcement Act 1988 to provide a statutory right of action for contemporaneous 
traders.” 


Enforcement 


The experience under FSA 1986 


The volume and complexity of the rules created under FSA 1986 stands in contrast 
to the nature of the FSA’s main enforcement activity, which has been into 
contraventions of the most basic rule — that authorisation is required to conduct 
investment business. The numbers of such investigations (referred to by the FSA as 
‘policing the perimeter’) have generally increased each year since the 1986 Act 
became effective.” Investigations into authorised businesses are generally carried 
out without resorting to the use of the formal powers provided by FSA 1986. 
However, a substantial number of convictions for fraud and theft have resulted 
from evidence passed by the FSA to the prosecuting authorities. Enforcement 
activity relating to SRO members is largely the responsibility of the individual 
SROs and will remain so until FSMB become effective, at which time it will pass 
to the FSA. In the meantime, SROs' enforcement powers remain distinct from 
those of the FSA and are contractual in nature as they are contained in the 
individual SRO rulebooks rather than the 1986 Act.% The separation of 
enforcement powers between the FSA and SROs is, however, of limited 
significance due to two factors: first, the range of enforcement techniques 
available to the FSA and SROs is broadly similar;?/ and second, since June 1998 
SROs have subcontracted most of their functions to the FSA. 

A number of problems relating to enforcement have arisen under FSA 1986. 
Perhaps the simplest has been the relative inexperience of the regulators in 
operating the system combined with the on-going process of development of the 
rules. The failure to take effective action in relation to pensions misselling can be 


91 The court in SEC v Texas Gulf Sulphur Co 466 F. 2d 1301, 1307-1308 (2nd Cir 1971) viewed 
disgorgement of profits as authorised by s 27 of the Securities Exchange Act 1934. In SEC v Blatt, 
583 F.2d 1325, 1335 (Sth Cir 1978) it was held that the amount to be disgorged 1s limited to the 
amount with interest by which the defendant profited from his wrongdoing, as any more would be a 
penalty. See further Loss and Seligman, Securitles Regulation (New York. Little, Brown & Co, 1991) 
vol 8, part 9. 

92 See generally Gaillard (ed), Insider Trading (Kluwer, 1992); Loss and Seligman, n 91 above; and A. 
Alcock, "The Rise and Fall of Private Actions under Rule 10b-5’ (1998) JBL 230. 

93 These are persons who buy or sell securities contemporaneously with and on the opposite side to an 
insider trader. See new section 20A (a) of the 1934 Act. 

94 Statistics are provided by the FSA/SIB Annual : 

95 The FSA 1997/98 Annual Report shows that since 1988, 371 cases have been referred for criminal 
investigation and 90 per cent of those brought to trial have been convicted. 

96 See MacNeil and Wotherspoon, Business Investigations ch 4. 

97 A notable exception is that FSA does not currently have the power to fine whereas the SROs do. 
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largely attributed to this cause.* A second problem has been the identification of 
the separate roles of SIB/FSA and the SROs in enforcement. This problem was 
recognised in the Large Report,? commissioned by the Treasury to inquire inter 
alia into the role of regulators in the Maxwell affair. A third problem has been the 
complexity arising from the overlapping jurisdiction of different regulators, 
evident in the lack of regulatory co-operation between the SFA and the Bank of 
England in relation to the securities trading activities of Barings Bank.1 


Techniques continued from FSA 1986 to FSMB 


Many of the enforcement techniques developed under the FSA 1986 regime will 
simply be carried over into the FSMB regime. Perhaps most importantly, the 
reliance on informal methods of finding information and securing compliance with 
rules will continue.!°! In this respect, enforcement within the financial sector 
shows similarities to other regulatory regimes.!© However, the main formal 
powers provided for by FSA 1986 will also be carried over into the FSMB regime. 
FSA will retain a power to seek injunctions to prevent or terminate breaches of 
FSMB or rules made under it.!? As regards investigations into breaches of FSMB 
or rules made under it, the Bill retains a general power enabling FSA to compel the 
production of information from an authorised person or persons connected with 
them and to carry out investigations into the business of an authorised person 
where FSA considers that there is a good reason to do so.!™ The power to carry out 
investigations into unauthorised business is also retained. Entry to premises under 
warrant for the purposes of securing documents which have been requested but not 
produced also forms part of FSMB.!® Disciplinary procedure under FSA 1986 
varies as between the FSA and the individual SROs and while some elements are 
carried over to FSMB, the new system will not replicate any of the existing models. 

The following provisions dealing with contraventions are carried over from FSA 
1986 to FSMB: (a) a power to seek a court order requiring restitution of profits 
earned from a contravention or losses suffered from a contravention of FSMB or 
rules made under it;!96 (b) intervention in the running of an authorised business;!?7 


98 See J.M. Black and R. Nobles, "Personal Pensions Misselling: The Causes and Lessons of Regulatory 
Failure' (1998) 61 MLR 789 

99 n 16 above, 19. 

100 See n 24 above, section 14. 

101 The FSA states 1n Consultation Document 17 Financial services regulation: enforcing the new regime 
23 "The FSA will not normally need to use its statutory powers to compel authorised firms to provide 
it with the information required by the FSA to supervise their activities’ and 34 ‘As indicated eartier, 
not all breaches of the FSA’s Rules or the requirements of the Bull will warrant formal disciplinary 


action . 
102 See Rowan-Robinson, Watchman and Barker, Crime and Regulation (T&T Clark, 1990) ch 9 See 
also Diver (n 83 above) who suggests that an appropriate performance measure for developing an 


costs 

103 FSA 1986, s 61(1) and FSMB clanse 330. 

104 FSA 1986, s 105 and FSMB clause 137. FSMB clause 141 provides for an investigator appointed by 
the FSA to have the power to compel a person under investigation to answer questions and 
documents However, unlike FSA 1986 s 105, it is specifically provided by FSMB clause 144 that a 
statement obtained by the use of this power 1s not admissible in evidence in criminal proceedings 
unless the person under investigation himself produces the statement or the proceedings are for 
perjury or failure to comply with a requirement imposed on him under the Act. This reflects the ruling 
of the European Court of Human Rights in Saunders v UK (1997) 23 EHRR 313. 

105 Clause 146, largely replicating FSA 1986 s 199. 

106 FSA 1986, s 61(1) and FSMB clause 332. 

107 FSA 1986, ss 65—68 and FSMB clauses 166-169 
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(c) the suspension or withdrawal of permission to carry on a regulated activity; 
(d) disqualification of individuals from employment in a regulated activity;!™ (e) 
the imposition of fines for breaches of FSMB or rules made under it!!? and (f) in 
the case of a private person, a right of action for damages resulting from a 
contravention. 11 


Changes made by FSMB 


As regards the investigation of contraventions, FSMB does not depart significantly 
from the existing framework established by FSA 1986. The proposal to allow FSA 
entry to premises without a warrant has been dropped.!!? In relation to market 
abuse, misleading statements which induce the making of a regulated agreement, 
market manipulation and the offence of insider dealing under the CJA 1993, FSMB 
proposes that the FSA should have the power to compel any person (not just the 
person under investigation or authorised persons generally) to give information.113 
Disciplinary procedure will see some change with the move to a single system for 
all authorised and approved persons. Clause 338 of FSMB proposes that a 
decision-making procedure will be introduced which involves the issue of a 
warning notice setting out the reasons for the proposed action and giving the 
subject of the notice 28 days to respond. The Treasury Progress Report published 
in March 1999 indicated that the draft Bill would be amended in several respects to 
ensure that disciplinary procedures were fair and transparent and this has now 
occurred.'!* Clause 108 of FSMB provides that a decision to carry out the proposed 
action must be made in the form of a decision notice which can be appealed to the 
Financial Services & Markets Tribunal, an independent tribunal run as part of the 
Court Service. The FSA has indicated that it will establish an Enforcement 
Committee! to which FSA staff would refer all decisions to impose civil fines for 





108 FSA 1986, s 28 and FSMB clause 40. 

109 FSA 1986, s 59 and FSMB clause 113. 

110 There is no power in FSA 1986 allowing the FSA to impose fines but the SROs have such a power in 
their rulebooks and have imposed fines. 

111 FSMB clause 120 A similar provision applying to private investors 1s contained in s 62 FSA 1986. 
See L MacNeil, ‘FSA 1986: Does s 62 provide an effective remedy for breaches of Conduct of 
Business Rules?” (1994) 15(6) Co Law 172 

112 The power was contained in clause 101 of the draft FSMB but see para 6.9 of the T Progress 
Report, n 5 above. There is no similar power under FSA 1986. The result is that the FSA will not have 
powers of investigation as extensive as the Director General of Fair Trading, who has a power of entry 
without a warrant under the Competition Act 1998. This seems anomalous as the FSA will often be 
investigating conduct which constitutes a criminal offence whereas investigations undertaken by the 
DGFT under the Competition Act 1998 will generally not involve criminal offences. 

113 Clause 143 FSMB. The FSA comments in Consultation Document 17 para 68, ‘It ıs important to note 
that the exercise of compulsory investgation powers is often required not for the purpose of 
compelling answers from the person under investigation, but for the purpose of obtaining relevant 
information or evidence from witnesses.’ 

114 Disciplinary procedures, and in particular compliance with the provisions of the Human Rights Act 
1998, emerged as the main contentious issue during the consultation on the draft BilL The main 
changes from the draft Bill are (a) a new statutory duty on the FSA to establish and publish 
procedures and to act in accordance with such procedures (clause 340) (b) an explicit right to request 
to see the evidence on which a case rests and a duty on the FSA to disclose such evidence (clause 
338(5) ) (c) a prohibition on the FSA publicising enforcement action until the full process, including 
any tribunal procedures, has been completed (clause 339(6)) and (d) deletion of the Lord 
Chancellors proposed power to make rules on when relevant evidence might be admissible before the 
Financial Services and Markets Tribunal. 

115 It is envisaged that this will include practitioner and public interest representatives — see Consultation 
Document 17, 69. 
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market abuse, to impose a restitution order or to order a disciplinary sanction in 
relation to non-compliance. The procedure of the Enforcement Committee will be 
subject to the requirement of FSMB that there must be separation of the 
investigative and decision-making functions of the FSA relating to 
contraventions. !!6 

In relation to sanctions, FSA has a general power under FSMB to fine authorised 
persons and there are specific powers to levy civil fines in relation to market 
abuse.!!7 FSA will also be given new powers of prosecution in relation to offences 
under clauses 344 and 345 of FSMB as well as money laundering offences and 
insider dealing. It will also be open to the FSA on it own initiative to order 
restitution of profits earned or compensation for loss suffered as a result of a breach 
of a relevant requirement.!!8 This is in addition to the possibility of seeking a court 
order requiring restitution. The power to take disciplinary action against approved 
persons also represents a new power introduced by FSMB although in some 
respects it can be seen as a continuation of the powers currently exercised by the 
SROs against registered individuals. 


The choice of enforcement method 


Following the introduction of FSMB, the FSA will, at least in some areas such as 
market abuse and misleading statements and practices , have several enforcement 
options. The first, perhaps less obvious option, is to take no action, at least in the 
sense of the exercise of formal powers. This is clearly recognised by FSA as a valid 
response to a contravention of FSMB or rules made under it.!!? A second option is 
the bringing of disciplinary action against an authorised firm or approved person in 
respect of a contravention. As is the case under FSA 1986 this option will also be 
available under FSMB in respect of a breach of a high-level Principle.!”° In relation 
to civil fines for market abuse, the FSA proposes tbat relevant considerations 
should be: the nature and seriousness of the misconduct in question; the conduct of 
the person concerned; the nature of the relevant market; the extent to which other 
enforcement authorities (such as the Stock Exchange) can take action; the action 
taken by the FSA in similar cases: and the impact of a fine on financial markets or 
the interests of consumers.!?! The institution of criminal proceedings in relation to 


116 Clause 340(2), added to the Bill following the recommendation of the Joint Committee (First Report, 
pera 201). 

117 FSMB clause 98. No civil fine will be imposed where there has been a criminal prosecution relating 
to substantially the same allegations of fact (see Consultation Document 17, 49). 

118 The FSA states m Consultation Document 17 that it will only take action to secure redress for 
consumers where this provides a more effective and efficient route for protecting the interests of 
consumers than the other avenues provided by FSMB (primanly the complaints i 
for authorised firms and the Financial Services Ombudsman who will deal with complaints which 
cannot be resolved by authorised firms). 

119 The FSA states in Consultanon Document 17, 34 ‘not all breaches of tbe FSA's Rules or the 

i of the Bill will warrant formal disciplinary action’. 

120 The FSA has stated that ‘it will not invoke the Principles as a basis for disciplinary action in an 
arbitrary and unpredictable fashion' but has equally made clear that the Principles are available to 
cover gaps in any detailed rules or evidential provisions: FSA Consultation Document 17, 39. On the 
issue of whether disciplinary action taken for breach of a principle satisfies the requirement of Article 
7 of the European Convention of Human Rights that an offence must be clearly defined in law, see the 
advice given by Lord Lester of Herne Hill QC and Momica Carss-Frisk to the Joint Parliamentary 
Committee on the FSMB (Annex D to the First Report). 

121 iid 51-55. 
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offences which can be prosecuted by the FSA!2 will be determined by applying 
the evidential and public interest tests contained in the Code for Crown 
Prosecutors. 


Conclusion 


FSMB makes a real attempt to overcome some of the failings of the FSA 1986 
system of regulation. The abandonment of self-regulation is of little real 
significance but other features of FSMB are likely to have a genuinely positive 
effect on financial regulation. They include the move to a single regulator, a 
simpler framework for rule-making which includes clear objectives, a more 
prominent role for cost-benefit analysis and a more consistent approach to 
individual responsibility for compliance. In this respect FSMB does respond to 
failings of the FSA 1986 system of regulation and is more than simply a 
reorganisation of the regulators. It is more difficult to be positive about the 
proposals for civil sanctions for market abuse. In principle, civil sanctions are a 
sensible response to the difficulties of securing criminal convictions but the 
introduction of a new regulatory concept of market abuse is not necessary. 

To the extent that both FSA 1986 and FSMB represent only a framework for the 
process of regulation, it is difficult to judge in advance the extent to which the new 
system will represent an improvement. Much will depend on the manner in which 
the FSA approaches rule-making and enforcement: initial indications from the 
FSA's consultation documents indicate that there will not be major changes from 
the approach which has developed recently under FSA 1986. The new system will 
at least have the benefit of the twelve years in which the FSA 1986 system of 
regulation will have been in operation: the expectations and potential difficulties 
associated with financial regulation are now clearer than they were in the early 
1980s and the importance of regulatory compliance has increased greatly as it has 
become clear that it has a significant influence on a firm's business reputation. 


122 Offences under FSMB, Part V of the Criminal Justice Act 1993 (insider dealing) and regulation 5 of 
the Money Laundering Regulations 1993. The FSA states in Consultation Document 17 that its 
powers to prosecute criminal offences apply to England & Wales only. This may represent FSA 
policy but appears to be a very restrictive interpretation of FSMB clauses 344 and 345. 
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REPORTS 


Responsibility and Resignation in the European 
Commission 


Adam Tomkins* 


The European Commission imploded in ignominy and mass resignation on 15 
March 1999, It was the most dramatic week in the forty-two year history of the 
European Community. It was reported across Europe to mark a watershed, a 
cultural revolution, Parliament's coming of age, and the ending of the democratic 
deficit. And yet, as Europe went to the polls three months later, Santer's 
Commissioners remained in office. This note addresses two issues: why did these 
astonishing events occur, and wbat do they mean for the future of European 
governance? The first question is easier to answer than the second. The 
Commissioners resigned because of the damning conclusions reached in the first 
report of the Committee of Independent Experts. Those conclusions were, most 
notoriously, that ‘it is becoming difficult to find anyone [in the Commission] who 
has even the slightest sense of responsibility’ (para 9.4.25).! The directness, force, 
and sheer unambiguity of this now famous sentence-is perhaps unique in the vast 
documentation of the European Union. In a world of endless translation and of the 
lowest common denominators which are the essence of international diplomacy 
this single sentence is shocking indeed. How did the Commission come to sink so 
low? 


Decline and fall 


The Committee of Independent Experts was established in January 1999 on the 
insistence of the European Parliament and with the consent of the Commission. It 
was appointed as a compromise measure in the heat of a ferocious battle between 
the Commission and the Parliament over the European Union’s budget. Concern 
had been growing for several years that all was not well with the EU’s budget. 
Allegations of fraud in the EU were made in 1995 by the British Conservative 
MEP, Edward McMillan-Scott. That year, two officials were charged with 
defrauding the EC’s European Year of Tourism project to the tune of some £3 
million. In November 1995 the European Court of Auditors refused to certify the 
EU’s annual accounts after discovering that the equivalent of nearly £3 billion was 
not properly accounted for. The following year concern in the European Parliament 
as to the Commission’s painfully slow rate of response to these and other 
allegations of fraud led to the Parliament threatening to freeze 10 per cent of the 


* School of Law, King’s College London. 


1 Committee of Independent Experts: First Report on Allegations of Fraud, Mismanagement and 
Nepotism in the European Commussion (15 March 1999). All paragraph numbers in the text of this note 
refer to this report 
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Commissioners' salaries. In 1998 the Commission's own anti-fraud unit, known as 
UCLAF, disclosed that £600 million of the Commission's humanitarian aid 
budget for the years 1993-95 could not be accounted for. UCLAF also intimated 
that this had not come to light previously because the Commission had not kept the 
European Court of Auditors properly informed.? 

One of the responsibilities of the European Court of Auditors (ECA) is to draw 
up an annual report in respect of the EU's budget for each financial year.* This 
annual report then forms the basis of the European Parliament's ‘discharge’ of the 
budget. Discharge is a formal process which marks the final closure of the accounts 
for the financial year in question and also serves as a political verdict on the 
performance of the Commission. In its report for the financial year 1997, 
published in November 1998, the European Court of Auditors stated that some £3 
billion (five per cent of the EU's budget) had ‘gone walkabout’.® This included 
some £600 million which had been allotted to repairing and making safe the 
nuclear power plants of the old Soviet bloc. This money, according to the ECA, 
had been either *wasted, lost, embezzled, or unspent'. The annual report was 
replete with criticism: on structural funds, for example, the Commission's financial 
planning was described as ‘unrealistic and subject to amendments’; the 
Commission's ‘monitoring and controls were insufficient, especially as regards 
checks on the reality of operations’; the ECA further complained of the 
Commission's "inaccurate or incomplete disclosure in the financial statements of 
fixed assets, debtors, cash and off balance sheet commitments’. The ECA 
concluded by declaring that 'the incidence of errors affecting the transactions 
underlying the Commission's payments is too high for the Court to provide 
assurance about their legality and regularity. Many of the errors found in the 
payments provide direct evidence of failure to implement the control mechanisms 
... or to apply requisite checks before payments are made’ .® 

As indicated above, the publication of this report did not mark the first time 
during the 1990s that the European Parliament had been confronted with shocking 
evidence of widespread financial mismanagement in the EU, but never before had 
the scale of the problem reached these dizzy heights. To compound the problem, 
just as the European Parliament was about to debate the report, in January 1999, 
one of the Commission’s internal auditors, Paul van Buitenen, passed to it (and to 
the ECA) a dossier in which he made a number of allegations to the effect that 
repeated efforts had been made by senior Commission officials to suppress 
investigations into fraud. He also made a number of claims that officials in the 
Commission were in the habit of awarding lucrative contracts to family contacts 
and associates, the most famous example of which became the case of French 
Commissioner Edith Cresson’s octogenarian dentist.? 





2 From tbe French name of the umt: Unité de Co-ordination de la Lutte Anti-Fraude 
3 The information in thus paragraph is taken from House of Commons Library Research Paper 99/32: The 
Resignation of the European Commission (March 1999), available on the internet at <http://www. 
i uk/ intro.htm> 


4 Articles 246-248 EC (formerly Articles 188a—188c). 

5 See I. Harden, F. White and K. Donnelly, "The Court of Auditors and Financial Control and 
Accountability in the European Community’ (1995) 1 European Public Law 599, 620. 

6 See A. Brummer, ‘Every Euro Must Add Up’, The Guardian, 18 November 1998. 

7 See M. Walker, ‘Bungling and Theft Waste Billions’, The Guardian, 18 November 1998. 

8 All quotations taken from the ECA’s Information Note on the Annual Report of the ECA Concerning 
Financial Year 1997, available from the ECA’s web-site: <http://www.eca.cu.int/EN/menu.htm>. The 
annual report itself is also available on thus site, and is published at OJ 1998, C 349/1. 

9 These allegations were unsurprisingly very well covered in Europe's press: see for example, The 

Guardian, 9, 11, 12, 13, 14 and 15 January 1999. 
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Thus was the stage set in January 1999 for an unprecendently vitriolic show- 
down between the runt of the EU's litter and its matriarch, a show-down which, 
much to the Commission's surprise, the runt won.!? This was a dog-fight which 
was characterised by a good deal of back-room politicking, as is only to be 
expected in the context of a Parliament, perhaps. The parliamentary assault was led 
by the Conservatives, the Liberals and the Greens, with the largest single group of 
the 626 MEPs (the 214 Socialists) initially defending the Commission.!! However, 
once it became clear that under a strategy orchestrated by Pat Cox MEP, the Irish 
leader of the Liberal group, the Commission's assailants in the European 
Parliament would endeavour to force individual Commissioners to resign, Pauline 
Green, the leader of the Socialist group, altered her policy to one of attacking the 
Commission as a whole on the ground that ‘this Commission is so damaged and so 
embedded in its problems that it can no longer command the confidence of the 
Parliament or of Europe'. While this new tactic meant that the Parliament 
withdrew from singling out individual (Socialist) Commissioners, it also meant 
that the Commission as a whole was put at risk. In the event, the Commission 
survived the motion of censure which Pauline Green had put down: but by a 
margin of only 292 votes to 232 (ie, with fewer than half the MEPs voting in 
favour of the Commission). The price of survival was the Commission's reluctant 
agreement to the establishment of a special Committee of Experts to examine 
independently the allegations which had been made and to report back to 
Parliament within two months.1? 


The committee of independent experts 


The European Parliament adopted a resolution on 14 January 1999 on improving 
the financial management of the Commission.'* The resolution called for a 
‘Committee of Independent Experts to be convened under the auspices of the 
Parliament and the Commission with a mandate to examine the way in which the 
Commission detects and deals with fraud, mismanagement and nepotism, 
including a fundamental review of Commission practices in the awarding of all 
financial contracts'. The Committee was required to present its first report, which 
would deal with the Commissioners themselves, to the President of the Buropean 
Parliament, by 15 March 1999. Five people were appointed to the Committee: four 
men and one woman. They were: Inga-Britt Ablenius, a Swedish auditor; Juan 
Antonio Carrillo Salcedo, a Spanish international human rights lawyer; Pierre 
Lelong, a French auditor and former president of the ECA; André Middelhoek, a 
Dutch auditor, also a former president of the ECA; and Walter van Gerven, a 
Belgian lawyer, and former Advocate-General at the European Court of Justice. 
The terms of reference for the Committee were drawn up by the presidents of the 
political groups of the European Parliament on 27 January 1999, and stated that the 
Committee's first report would seek to establish the extent to which 'the 


10 Or at least so it appeared at first. On the longer term effects of the European Parliament’s seeming 
victory see below. 

11 Despite being led by a Conservative, the Santer Commission was seen as having a largely centre-left 
bent. Moreover, the Commissioner at the heart of the scandal, Edith Cresson, was a Socialist. 
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Commission, as a body, or Commissioners individually, bear specific responsi- 
bility for the recent examples of fraud, mismanagement or nepotism raised in 
parliamentary discussions, or in the allegations which have arisen in those 
discussions’ .15 

Thus, the Committee was designed to examine the details of allegations which 
had already been made: this was not therefore an investigative committee in the 
sense of it doing its own detective work. It would not discover new cases of fraud, 
mismanagement or nepotism. Rather, it would aim to arrive at an independent, 
authoritative and final view as to the allegations which had already been made in 
Parliament and elsewhere. In any event, the two months granted to the Committee 
for it to draw up its first report was simply too short a time period to have allowed 
for anything more than this. In the event, as we have already seen, the Committee 
met its deadline, and its first report was published on 15 March. As a result of the 
findings of the Committee,!6 the Commission resigned during the night of March 
15-16. 

Quite what such an unprecedented course of action should lead to is not 
determined in the Treaties. As will be discussed in greater detail below, Article 201 
EC (formerly Article 144) provides for the ability of the European Parliament to 
require the resignation of the Commission if it (the Parliament) passes a motion of 
censure. Similarly, Article 215 EC (formerly Article 160) provides that the 
European Court of Justice may compulsorily retire a Commissioner if s/he has 
been guilty of serious misconduct. But the resignation of the Commission where 
there has been neither a successful motion of censure nor any legal action is not 
envisaged by the Treaties. That said, however, Article 215 (formerly Article 159) 
does provide that where a Member of the Commission resigns or is compulsorily 
retired, a “vacancy thus caused shall be filled for the remainder of the Member's 
term of office by a new Member appointed' by the Member States. Article 215 
further provides that ‘save in the case of compulsory retirement under Article 216, 
Members of the Commission shall remain in office until they have been replaced’. 
On March 16, Jacques Santer issued a formal statement on behalf of the 
Commission, the last paragraph of which read ‘I have informed the President of the 
European Council of the decision [to resign] taken yesterday. I pointed out to him 
that, in line with the Treaties, we will continue to perform our functions until our 
replacement is provided for under the relevant procedures'. Thus, despite having 
resigned from office, all twenty Commissioners promptly went back to work, on 
full pay. 

This did not impress the European Parliament. The Conference of the Presidents 
of the Political Groups issued a press release on 16 March 1999 in which it 
reported that it had ‘unanimously stressed the need for the current Commission to 
be replaced as soon as possible, saying that the Commission no longer had the 
confidence of Parliament or the public at large' and that 'the Conference of 
Presidents was of the opinion that an interim Commission should be appointed 
before the June 1999 elections for the remainder of the current mandate (up to 
January 2000)'. In the event, this did not happen. A European Council meeting was 
already scheduled to take place in Berlin during the third week in March. That 
meeting had been designed to focus on the German Presidency's so-called ‘Agenda 
2000', on enlargement, and on reform to the Common Agricultural Policy. Instead, 
however, it was dominated by the issue of how to deal with the resignation of the 


p c o e ee nu ua 

15 The full text of the terms of reference is available on the internet at «http://www .europarl.eu.int/dg3/ 
experts/en/mandaten.htm» 

16 The most important findings are considered ın detail in the next section of this note. 
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Santer Commission, but even more so by the NATO bombing of Serbia, which also 
commenced during that week. During the Berlin summit the Parliament did try to 
keep up the pressure on the heads of government to replace the Santer Commission 
as quickly as possible: on 23 March MEPs voted by 442 votes to 33 in favour of a 
resolution calling for the European Council to ‘come up with a precise timetable 
for the appointment of a new Commission President and fellow Commissioners’. 

However, the beads of government clearly had no appetite for an interim 
Commission to be appointed only for another Commission to have to follow it in 
the second half of 1999 after the June elections for the European Parliament. Thus, 
while the European Council was able to agree as to who their nominee would be to 
become the next President of the European Commission (Romano Prodi), the 
Parliament was not going to get its way as to the immediate replacement of the 
existing Commissioners. The Declaration which the heads of government issued at 
the close of their summit stated that Romano Prodi had accepted their invitation to 
become the next President of the European Commission and that once his 
nomination had been approved by the European Parliament (in accordance with 
Article 214 (formerly Article 158) EC) he would start work along with the Member 
States to nominate the other persons whom they intended to nominate as 
Commissioners. The Declaration suggested that the newly elected Parliament 
might be able to approve the new Commission as early as July, and that this 
Commission, once approved, might then be re-approved in January 2000 and serve 
its full five-year term.!? 

In its debates on 13 and 14 April on the outcome of the Berlin summit, the 
European Parliament broadly accepted the compromise position arrived at by the 
heads of government. It did so only reluctantly, however. At the close of its debates 
the Parliament adopted a resolution welcoming the outcome of the summit, and in 
particular ‘the unanimous decision to nominate Romano Prodi’, but the resolution 
also expressed 'concern' that certain of the Commissioners who had been 
particularly heavily criticised by the Committee of Independent Experts should 
‘continue to hold office even within a caretaker Commission’.!8 Such concern, 
however, was not sufficiently powerful a force to impel any acting Commissioner 
actually to leave office. Thus, all twenty acting Commissioners remained: in limbo, 
but also still in post. 

One might add that they were also still in the dock, in that the Committee of 
Independent Experts was asked by the European Parliament to draw up a second 
report. The events of March 1999 will not constitute the last word in this saga. The 
Committee’s second report is due to be published in September 1999. According to 
the resolution of the European Parliament, the second report will contain ‘a more 
wide-ranging review of the Commission’s culture, practices and procedures’. The 
Committee was invited in its second report to make 'concrete recommendations for 
strengthening these procedures' and for otherwise reforming the Commission. The 
resolution further provided that this report ‘should deal amongst other issues with 
procedures in existence for the awarding of financial contracts and of contracts for 
interim or temporary staff to implement programmes; and with Ones for 
following up allegations of fraud, mismanagement and nepotism' .! 





17 See Declaration of the European Council, Berlin, March 1999, Part If — Declaration on the 
Appointment of the President of the Commission. 

18 EP Resolution B4-0356-0357/99; B4-0364/99; B4-0367/99; B4-0369-0371/99; 14 Apnl 1999. The 
concern was directly primarily at Edith Cresson: the Committee's findings in respect of Mme Cresson 
are discussed in detail, below. 

19 EP Resolution B4-0327-0333/99; 23 March 1999. 
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So much for the story. What of the report itself? What exactly did the Committee 
of Independent Experts find that was so damning as to require the entire 
Commission to resign? The 146-page report contains nine chapters: an introduction 
and a conclusion; one chapter on allegations of nepotism; and six chapters each 
dealing with one set of allegations of fraud or mismanagement.” These six cases 
concerned: tourism; a programme of aid to Mediterranean countries known as the 
MED programme; the European Community Humanitarian Office (known as 
ECHO); a programme of support for vocational training known as Leonardo da 
Vinci; the Commission's Security Office; and the issue of nuclear safety in the 
former Soviet Union, which was referred to above. Of these six, the first four are 
more serious than the others, and it these on which we will focus here. We will 
consider first the various allegations of fraud or mismanagement, and move on to 
examine the allegations of nepotism towards the end of this section. 

The Committee defined fraud as ‘intentional acts or omissions tending to harm the 
financial interests of the Communities’. Fraud, in the Committee’s view, 
encompasses intentionally committed irregularities in documents; non- 
communication of information; or misapprehension of funds, where such action is 
designed to obtain illegal financial or other benefits at the expense of the 
Community’s financial interests (para 1.4.2). The Committee found no instances of 
fraud having been committed by any Commissioner.?! Mismanagement is ‘a broader 
concept’, and refers to ‘serious or persistent infringements of the principles of sound 
administration and, in particular, to acts or omissions allowing or encouraging fraud 
or irregularities to occur or persist’ (para 1.4.3). Mismanagement, according to the 
Committee, might be committed intentionally, but would more frequently consist in 
negligent behaviour, or in a lack of care in the exercise of public management 
functions. As the Committee noted, mismanagement, as well as deriving from 
principles of audit,” also has resonances of the concept of maladministration 
beloved of ombudsmen. Indeed, while the European Ombudsman, who took office 
in 1995, has defined maladministration quite narrowly, to cover situations where ‘a 
Community institution or body fails to act in accordance with the Treaties and with 
the Community acts that are binding upon it’ or where such a body ‘fails to observe 
the rules and principles of law established by the Court of Justice’, there follows on 
from this rather legalistic beginning a slightly broader, non-exhaustive, list of some 
of the ‘many other things’ which ‘may also amount to maladministration’. These 
include: administrative irregularities, administrative omissions, abuse of power, 
negligence, unlawful procedures, unfairness, malfunction or incompetence, 
discrimination, avoidable delay, and lack or refusal of information.2 


20 The full text of the report is available on tbe internet at <http:/Avww.europarl.ew.mt/experta/ en/ 
default. htm. 

21 The Committee stated that it ‘did not encounter cases where a Commissioner was directly and 
personally involved in fraudulent activities. It found, however, instances where Commissioners or the 


no proof that a Commissioner had gained financially from any such freud’ (para 9.2.3). 

22 Article 248(2) EC (formerly Article 188c(2)), for example, provides that ‘the Court of Auditors shall 
examine whether all revenue has been received and all expenditure incurred in a lawful and regular 
manner and whether the financial management has been sound. In doing so, it shall report in particular 
on any cases of e 

23 See, European Ombudsman, Annual Report 1995, 17, and Annual Report 1997, 22-27. The 
ombudsman's reports, along with much supporting literature, are available from the ombudsman’s 

web-site’ «http-//www.euro-ombudsman.eu.int/». 
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Tourism 


So much for definition: what of the substance of the allegations? The first case 
which the Committee examined in its report was the oldest one which was brought 
to its attention, and concerned tourism. This affair began in 1989 with the launch of 
the European Year of Tourism, a project which had grown by 1996 to require an 
overall budget of some ECU 40 million (para 2.1.8). This budget was dogged by 
numerous financial irregularities: tenders were improperly granted; contracts were 
awarded to companies who were not subsequently subjected to appropriate 
monitoring; and senior commission officials developed unhealthily close links with 
a number of companies which were involved in tourism and which were in receipt 
of Commission monies. The key to the problems in this area appears to be an 
(unnamed) official who was the head of the tourism unit in DG XXIII. Disciplinary 
proceedings were eventually brought against this official, who subsequently made 
an unsuccessful challenge to the proceedings in the Court of First Instance (CFI). 
The CFI stated in its judgment in the case that the official concerned ‘knowingly 
and persistently engaged in unauthorised outside activities which completely 
negated guarantees of his independence and were such as to give rise to serious 
conflicts of interest in the performance of his duties' 7^ 

For the purposes of the Committee, therefore, this case raises the issue of the 
nature and extent of the Commission's (and of the Commissioners’) 
responsibilities in a case of a recalcitrant official. According to the Committee, 
there were three ways in which the Commission failed to meet the required 
standard of responsible behaviour in this instance: first, the Commission ignored 
early warning signals from the European Parliament and from the European Court 
of Auditors that all was not well in the administration of the Commission's tourism 
policies. The ECA, for example, identified in a report in 1992 a number of 
irregularities in the procedures for the award of contracts, and for the granting of 
subsidies along with a failure to respect the budgetary and accounting rules, and 
yet, as the Committee found, ‘those signals should have alerted not only the 
Commissioner and the Director-General responsible, but also, where appropriate, 
the Commission as a body as to the management of tourism policy' (para 2.3.11). 
Yet ‘nothing of the sort’ happened in the Commission, until late in 1993 (para 
2.3.11). 

The second aspect of the Commission's responsibilities which the Committee 
criticised related to the disciplinary proceedings which were brought against the 
relevant officials. Here there were two problems, according to the Committee: 
delay in bringing the proceedings, and acceptance of an unduly lenient penalty. 
Two years elapsed between the discovery of fraud and the decision to dismiss the 
relevant official, a lengthy period for which the Committee blamed the 
Disciplinary Board (paras 2.4.8-11). The official was eventually dismissed, but 
with full pension rights. On this point, the Committee is critical of the Director- 
General of DG IX (Personnel), as the appointing authority, for not withdrawing the 
official’s pension rights and for not bringing into play the provision of the staff 
regulations pursuant to which an official may be required to make good any 
damage suffered by the Communities as a result of serious misconduct (para 
2.4.12). The passage of the report which deals with these complaints is not 
especially clear. In particular, it is not clear why these matters should be deemed to 
be the responsibility of the Commissioners themselves. All the Committee stated 


24 Case T-74/94, judgment of 19 March 1998, cited at para 2.3.4. 
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on this matter was that 'the appointment and posting of officials in grades Al and 
A2 is the responsibility of the College of Commissioners' (para 2.7.5). This is fair 
enough, but Al means a Director-General, and A2 a Director. The head of the 
tourism unit was neither. he was grade A3. Is it not therefore the case that 
responsibility for his appointment (and ey rests with senior officials, and 
not with the Commissioners themselves 

The final aspect of this sorry story for which the Committee suggested that the 
Commissioners themselves should bear responsibility concerned the broader issue 
of the Commission’s proposing to the Council the implementation of tourism- 
related projects in which it intended to play an active role (such as for example the 
European Year of Tourism) without having sufficient human resources to organise 
them (see para 2.7.1). The Committee stated on this point that ‘the shortage of 
human resources and inconsistencies in their management were likely to produce 
management weaknesses and errors culminating in conflicts of interests and 
fraudulent operations’ (para 2.7.7). This does seem to be a matter which is more 
obviously the responsibility of the Commissioners themselves, and is a matter 
which we shall return to below. 


MED programmes 
The second set of allegations as to fraud and mismanagement which the Committee 
examined concerned the MED programmes of aid to and decentralised co- 
operation with countries outside the EU in the southern Mediterranean region. The 
total budget for these programmes from 1992-96 amounted to ECU 117 million 
(para 3.1.4). This — very considerable — budget was not administered directly by 
the Commission, but by a company (known as ARTM) which was established by 
DG IB specifically for that purpose. ARTM was set up in 1992 without any 
competitive tendering, and without any market research being commissioned in 
advance in order to determine whether any other pre-existing company could have 
done the job (para 3.1.12). Thus, ‘a substantial item of expenditure financed from 
the Community budget therefore had not been covered by the safeguards sought by 
the public procurement Directive’ (para 3.3.6). Was this legal? The Commission’s 
legal service was consulted on the legality of the establishment of ARTM, but DG 
IB proceeded with the project before the legal service had an Opportunity to offer 
its advice. In the event, its advice was ‘very hesitant’, but by the time its opinion 
was delivered to DG IB it was already too late (para 3.3.2). Needless to say, the 
Committee was deeply critical of the Commission’s refusal to await legal advice 
before pressing ahead with a project of this magnitude: the Committee stated that 
‘the delegation of powers took place in the absence of any clear legal basis and 
without the Commission’s having adopted at least a decision of principle on this 
issue’ (para 3.3.4).26 

If ARTM was effectively at the apex of the hierarchy, the tier below was 
Occupied by a number of technical assistance offices (TAOs) which were 


ee en H 

25 On the vexed question of how to distinguish the responsibilities of the Commissioners from those of 
senior officials see further below. 

26 The Committee cited a legal opinion which had been prepared for the European Court of Auditors in 
1995. This opimon stated that ‘the delegation by the Commission of its management powers in respect 
of the MED programmes to... ARTM ... seemed irregular in that it breached Article 6(1) of the MED 
Regulation (Regulation (EEC) No 1763/92) ... and even if delegation were possible, it could only have 
been undertaken on the basis of a decision taken by the College of Commissioners since, if the 
Commission wished to delegate its powers to a body such as ARTM, it could only have done so on the 
basis of an express decision taken by the Commission as a body ...’ (see para 3.2 10). 
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responsible for the technical supervision of the programmes. Two of the four 
members of ARTM's management board were also directors of TAOs involved in 
the programmes (para 3.1.10). As with ARTM, contracts were awarded to a 
number of TAOs, including those whose directors served on ARTM's management 
board, without going through the usual processes of competitive tendering. 
Members of the Commission attended meetings of the ARTM's management 
board as observers, and so the Commission was aware of this conflict of interest 
(para 3.1.10). While the Commission did request the two members concerned to 
step down, this request was 'vigorously ... resisted' and eighteen months passed 
before the two members resigned (para 3.5.7). This position was scrutinised by the 
European Court of Auditors, and the ECA's report,” in turn, became the subject of 
a resolution of the European Parliament on this issue. In an important passage 
quoted with approval by the Committee, the rapporteur who prepared that 
resolution stated that ‘everything was completely out in the open right from the 
start. But it is exactly this that almost takes one's breath away ... there is no doubt 
that Commission officials took an active and decisive part in bringing about the 
establishment of a system to administer the decentralised Mediterranean 
programmes which was almost bound to lead to a confusion of interests which 
would have serious consequences' (para 3.5.12). Putting all these issues together, 
the Committee concluded that the Commission's overall attitude towards the MED 
programmes ‘produced a powerful tendency towards negligence and, to some 
extent, a willingness to dispense with procedures and even to forget fundamental 
principles concerning the award of contracts’ (para 3.6.7). ` 

The Commissioner with responsibility for DG IB at the time of the publication 
of the Committee's report was the Spanish Commissioner Manuel Marfn, one of 
the Commission's Vice-Presidents. To what extent could he be held responsible for 
the irregularities in the MED programmes? Not at all, in the Committee's view. Mr 
Marín had inherited this particular portfolio in 1993, by which time the ARTM 
structure had already been created. Once the problems highlighted here had been 
identified by the European Court of Auditors (in 1995) Mr Marfn's chef de cabinet 
ordered the Director-General of DG IB not to extend the contract with ARTM 
(para 3.2.12). For its part, the ECA was satisfied that under Mr Marín the 
Commission had done everything in its power to remedy the shortcomings which 
had been identified (para 3.2.22). The Committee broadly shared this view: it 
stated that while *we take the view that [Mr Marín] could bave asked much earlier 
for a formal inquiry ... it seems that direct responsibility for the policy on the part 
of the Commissioner currently responsible for the matter has to be ruled out' (paras 
3.7.2-3). 'However, the Committee added, 'the Commissioner previously in 
charge seem to bear much more clear-cut and much greater responsibility’ (para 
3.7.4). 


The European Community Humanitarian Office (ECHO) 


The third case examined by the Committee concerned the European Community 
Humanitarian Office (ECHO), which was established in 1992 for the purpose of 
giving the EC 'a more specialised and effective means for providing aid in 
emergency relief situations' (para 4.1.1). This case revolved around four contracts 
awarded in 1993 and 1994 for the provision of humanitarian aid operations in tbe 





27 ECA, Special Report 1/96: see paras 3.2.17 et seq. 
28 This was Mr Matutes, who had left the Commission by 1999. 
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former Yugoslavia and in the Great Lakes region of Africa. It was established in 
1997-98 that these contracts were entirely fictitious, in so far as none of the 
activities or purchases to be financed under them existed in reality. The total sum 
involved in this case was ECU 2.4 million (para 4.1.3). The Committee identified 
five issues arising from this scandal which affected allegations of fraud or 
mismanagement in the Commission itself: first, the Commission’s reliance on 
outside contractors and external consultants to carry out ECHO’s tasks; secondly, 
delay in the Commission’s discovery of and subsequent response to the problems 
in ECHO; thirdly, the involvement of Commissioners and the staff of their private 
offices in the course of the investigation; fourthly, the provision of information to 
the European Parliament; and finally, questions of possible favouritism. 

The first of these issues has a familiar ring to it: staffing shortages and 
weaknesses in human resources also featured prominently in the tourism and MED 
cases discussed above. As regards ECHO, the Committee noted the ‘unusually high 
number of temporary/auxiliary staff members’ involved (para 4.2.3). These staff 
were in many cases financed from the ‘operating appropriations’ part of the 
budget, even though the staff concerned were involved with internal administrative 
tasks, and not with outside humanitarian operations as such. This practice was 
permissible until 1993, when it was made illegal. Nonetheless, it persisted in 
ECHO. Should this be regarded as a mere administrative irregularity, or as 
something worse? The Committee reported that many key figures in ECHO 
favoured the former interpretation: their argument, in essence, was one of force 
majeure, in that without such irregularity, given the lack of adequate resources it 
would have been simply impossible to have carried out the critical tasks with 
which ECHO was charged. The Committee, however, took the opposite view, that 
‘tolerance of irregular employment practices represents a serious danger for the 
Commission in that it presents an opportunity for fraud [as occurred here] and 
creates an institutional culture which is unacceptable’ (para 4.2.4). In its 
conclusions on the ECHO case the Committee strongly reiterated this point: 
stating that ‘the issue, as the ECHO file shows better than any other file, is whether 
irregular staffing practices can be justified because of the contribution of the EU to 
humanitarian actions which respond to cases of extreme need ... It seems to the 
Committee that the responsibility of the Commissioners, and of the Commission as 
a whole, is involved on both scores: the Commission has not provided the staff and 
the Commissioners have not made it sufficiently clear, either to the Commission or 
to the other institutions, that they could not take responsibility for carrying out all 
of the tasks assigned to ECHO, or that the policy objectives imposed upon them 
could not realistically be implemented’ (para 4.3.2). This is an issue to which we 
shall return below. 

Astonishingly, even though the first of the fraudulent contracts ran from August 
1993 the first hint of suspicion arose only four years later and even then only when 
a whistleblower intervened. Quite why, as the Committee put it, ‘regular 
management and control mechanisms ... failed to identify any anomaly in the 
contracts’ (para 4.2.10) is unclear. What is the responsibility in this respect of the 
individual Commissioners involved in the management of ECHO?2 The 
Committee found that 'there is no indication that any member of the Commission 
or any member of the private offices was aware of the existence of the fictitious 
contacts (as opposed to 'merely' irregular staffing arrangements) until after the 
beginning of the UCLAF investigation' in 1997 (para 4.2.20). However, the 


29 Manuel Marín until 1995, and Emma Bonino subsequently. 
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Commissioners are not completely in the clear, for the Committee went on to 
report that ‘the Director of UCLAF stated that Mrs Bonino's chef de cabinet 
attempted to undermine and delay the UCLAF control mission to Yugoslavia by 
creating difficulties concerning the participation of an ECHO official’ (para 
4.2.23). This evidence was strongly contested, with Mrs Bonino's staff telling the 
Committee that they were concerned merely to see the case conducted differently. 
Whatever the true interpretation, as the Committee lamented, ‘in either case it is 
clearly regrettable that UCLAF and the private office concerned viewed each other 
as antagonists in this affair' (para 4.2.23). 

The final issue of concern arising out of the ECHO case relates to the provision 
of information by the Commission to the European Parliament. The provision of 
such information, the Committee found, was not 'spontaneous but driven by 
outside pressures’ (para 4.2.26). The rapporteur for the Parliament's Budgetary 
Control Committee made a number of requests for UCLAF reports, requests which 
were ‘met with protracted refusals’ (para 4.2.27). As the Committee concluded, 
‘the management of information and its provision to Parliament was not 

t (para 4.2.31). Indeed, the Committee went further and commented 
unfavourably also on what it described as the ‘lamentably poor state of internal 
communication within the Commission' (para 4.3.32). This is a point which we 
shall consider further, below. 


Leonardo da Vinci 


The final set of allegations of fraud and mismanagement which we shall consider 
here was in many ways the most serious one. The Leonardo da Vinci programme 
was designed to implement a vocational training policy in support of initiatives 
conducted by individual member states. It enjoyed an overall budget of some 
ECU 620 million (para 5.2.1). During the whole of the period under scrutiny 
responsibility for this budget came within the portfolio of the Commissioner for 
DG XXII, Edith Cresson. A programme such as this would ordinarily have been 
implemented by the Commission's services themselves. However, because of 
(the by now familiar) staff shortages, it was decided to outsource the 
implementation of the project to a technical assistance office following a public 
call for tender (para 5.2.2). Accordingly, in late 1994 a five-year contract was 
awarded to Agenor. 

Agenor had also played a role in one of the predecessor programmes to 
Leonardo. An internal audit?? of that programme had made a number of critical 
comments on the systems it had employed, which gave 'indications of double 
invoicing and unsatisfactory financial management' (para 5.2.9). The Committee 
found that ‘obviously’ these findings ‘should have been taken into consideration 
by DG XXII when a decision on the award of the Leonardo’ contract was taken, 
but it appears that they were not (para 5.2.9). Agenor’s involvement in the 
Leonardo programme was first audited internally within DG XXII in 1996-97. 
This audit found a number of serious irregularities: tender specifications were 
altered so as to favour particular companies; there was deliberate non-compliance 
with the rule that the cheapest provider must be chosen for paper and printed 
products; there were irregular expenses to the tune of four million Belgian francs; 
unacceptably high fees were paid to consultants (up to ECU 2699 per day); and 
fraudulent invoices were found of up to ECU 24000. Despite the gravity of these 





30 That is to say, an audit carried out within DG XXII 
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findings, DG XXII took no further action (para 5.3.3). The Committee was 
clearly appalled at this, and stated that the situation as regards Leonardo was so 
serious as to be ‘illustrative of a dysfunctional organisational climate and 
structure' (para 5.8.1). 

The internal audit was followed up some months later by an investigation by DG 
XX! which verified what the internal auditors had found, and made a number of 
further findings of corruption, missing accounts, fraudulent payments, illegal 
salary increases, false invoicing and nepotism (para 5.4.2). DG XX produced its 
draft report in July 1998, but did not convert this into a final report until December, 
a time lag which the Committee criticised as being 'excessively long, given the 
number and nature of the findings' (para 5.4.6). During the latter half of 1998 a 
number of conversations took place between DG XXII and DG XX as to what 
should happen following the publication of DG XX's final report, but despite the 
magnitude of the irregularities which the auditors had uncovered, DG XXII 
persisted in its belief that Agenor should be permitted to continue to run the 
Leonardo programmes. Indeed, DGs XXII and XX agreed in September 1998 that 
Agenor's contract should even be extended to January 1999 (para 5.5.4). It was 
only after the contents of the DG XX audit were leaked in December 1998 by Mr 
van Buitenen to the European Parliament that attitudes appeared to change, with 
the Commission eventually terminating Agenor's contract with effect from 31 
January 1999 (para 5.5.15). 

To compound matters, throughout the summer of 1998 the European Parliament 
had been working on its report on a proposal from the Commission concerning a 
follow-up to the Leonardo programmes, known as Leonardo II. As the Committee 
noted, ‘there can be no doubt that all matters regarding the financial, managerial 
and substantive implementation of Leonardo I would have been of imminent 
importance' to Parliament (para 5.6.2). During the course of its debates, in late 
October, MEPs received an anonymous open letter imploring them not to vote for 
Leonardo IL This letter made a number of (what turned out to be very well 
informed) criticisms of the way in which the programme had been managed. The 
rapporteur of the parliamentary committee which was preparing a report on 
Leonardo II contacted Jacques Santer, the President of the Commission, with a 
view to clarifying the allegations made in the letter. Santer's reply was little short 
of disgraceful. Santer stated only that DG XX had looked into the Leonardo 
programmes and that while certain questions had been raised, Agenor's contract 
had recently been extended. While not actually untrue, as the Committee put it, this 
“answer was evasive to an extent which can only be qualified as misleading’ (para 
5.6.8). Santer failed to mention in his letter to the Parliament any of the vast 
number of serious findings which the auditors had uncovered. Neither did Santer 
write again to the rapporteur after the full scale of those findings was 'formally' 
disclosed to him two weeks later. For good measure, neither did Santer send to the 
rapporteur a copy of DG XX’s audit report, as had been requested of him (para 
5.6.10). 

The Leonardo case illustrates not only a deeply irresponsible Commissioner and 
Commission President, but also gives rise yet again to the recurring problem 
common to all of the cases examined in this section: namely, the issue of having 
European public programmes implemented by private contractors. These are both 
issues to which we shall return below. 





31 DG XX is the Directorate-General of the Commission with responsibility for financial control. 
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Allegations of nepotism 


First, bowever, we should briefly discuss the third and final type of allegations with 
which the Committee was concerned: namely, those surrounding nepotism. The 
Committee defined nepotism as 'favouritism shown to relatives or friends, 
especially in appointments to desirable positions which are not based on merit or 
justice’ (para 1.4.4). Six Commissioners were alleged to have engaged in nepotism. 
Four of these six were cleared by the Committee (Mr Liikanen, Mr Marín, Mr 
Pinheiro and Mr Santer). In the fifth case, one of the German Commissioners, Mrs 
Wulf-Mathies had hired on a one year contract a lawyer to advise her on reform to 
the structural funds. The lawyer was recruited to DG XVI. The Committee found 
that while this was technically permissible, it would have been better if he had been 
appointed by Mrs Wulf-Mathies to her private office. The Committee's conclusion 
amounted to nothing more than a mild rebuke: it stated that the lawyer's 
recruitment ‘could be regarded as bordering on an inappropriate procedure’ (para 
8.6.4). 

The Committee was far less sanguine in the sixth case, however: namely, that of 
Edith Cresson. Mme Cresson recruited a Mr Berthelot, whom she had known for 
‘many years’ (para 8.1.2) to a succession of positions in the Commission for which 
Mr Berthelot was manifestly unsuited. He was appointed, for example, to the 
position of ‘visiting scientist’. The relevant regulations provided that such 
appointees must be either university professors or scientific staff of high standing 
from other research organisations (para 8.1.4). Mr Berthelot was neither: he was 
Mme Cresson’s dentist. His missions, once appointed, were ‘virtually all’ to a town 
called Chátellerault. For these missions he was paid some 5.5 million Belgian 
francs out of Commission moneys. Yet it turned out that he was visiting 
Chatellerault not on Commission business, but rather as a personal aide to Mme 
Cresson, who happened to be the mayor of that town (paras 8.1.26 et seq). The 
Committee was scathing in its evaluation of this scandalous behaviour: ‘what we 
have here,’ it concluded, ‘is a clear-cut case of favouritism. A person whose 
qualifications did not correspond to the various posts to which he was recruited 
was nonetheless employed. The work performed was manifestly deficient in terms 
of quantity, quality and relevance. The Community did not get value for money. 
Moreover, the person recruited worked mainly as a personal staff member of the 
Commissioner, and there are very strong grounds for believing that he was often 
used in a manner which had little to do with the Commissioner’s work on behalf of 


Europe’ (paras 8.1.35—36). 


Making the Commission responsible? 


The work of the Committee gives rise to a wide variety of issues as to the future 
direction and structure of governance in the European Union. These issues can 
helpfully be divided into three broad categories: first, there are problems of the 
internal structure of the Commission, of the fact that the growth in the 
Commission’s tasks and responsibilities does not appear to have been accompanied 
by a concomitant increase in its staffing and human resources. This has led to 
heavy reliance on outsourcing, even to the point of contracting-out to the private 
sector the development of major planks of Commission policy. Secondly, there are 
problems of financial accountability. The cases which were examined by the 
Committee were replete with serious financial irregularities, to say the least. Yet 
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the EU has invested considerably in audit as a technique of administrative 
monitoring and control: unlike the Ombudsman, who is a relatively recent arrival 
on the EU scene,?? audit has played a prominent role in the Community for more 
than twenty years.? Thus, the second set of concerns to arise out of the 
Committee's work relates to audit: what does the Committee's report tell us about 
the strengths and limitations of audit, both internally within the Commission and 
externally in the form of the European Court of Auditors? 

Most generally, however, there is the over-arching issue of responsibility. Has 
the constitution of the EU developed a sufficiently vigorous expectation that those 
in positions of power will exercise that power responsibly? If not, how can 
principles of constitutional responsibility be best engendered? Who should be 
responsible for what, and to whom should obligations of responsibility be owed? 
These are the questions which lie at the heart of the Committee’s work. The 
problems of bureaucratic structure and of audit and financial accountability can be 
seen as being specific parts of this broader, underlying theme. It was staffing and 
audit which triggered the immediate crisis: but these are symptoms as much as they 
are causes. Responsibility is the core, and the word of the moment. It is through the 
lens of responsibility that all of these issues will now be examined. 


What is responsibility? 


While the Treaties are not wholly silent on the question of responsibility, they are 
terse. Article 213(2) EC (formerly Article 157(2)) provides that ‘the Members of 
the Commission shall, in the general interest of the Community, be completely 
independent in the performance of their duties ... They shall refrain from any 
action incompatible with their duties'. Article 216 (formerly Article 160) further 
provides that ‘if any Member of the Commission no longer fulfils the conditions 
required for the performance of his duties or if he has been guilty of serious 
misconduct, the Court of Justice may, on application by the Council or the 
Commission, compulsorily retire him'. It is notable that the European Parliament 
has no standing to bring such an application. However, this is not to say that the 
Parliament is powerless: Article 201 (formerly Article 144) provides, for example, 
that ‘if a motion of censure on the activities of the Commission is tabled before the 
European Parliament [and] ... is carried by a two-thirds majority of the votes cast, 
representing a majority of the Members of the European Parliament, the Members 
of the Commission shall resign as a body’. Thus it is clear that the Treaties 
envisage both a legal responsibility which is owed by the Commission to the 
European Court of Justice, and a political responsibility which the Commission 
owes to the Parliament. However, the events of March 1999 fit comfortably into 
neither category: there was no legal action, and no motion of censure was passed in 
Parliament. Does this exhaust the Commission's responsibilities? 

The answer from the Committee of Independent Experts was a resounding ‘no’. 
In an important passage, the Committee stated that 'reprehensible conduct of the 
Commission as a body, or of Commissioners individually, and more particularly 
... mismanagement in detecting or dealing with fraud, mismanagement or 
nepotism perpetrated by the administrative services of the Commission and by 
third parties working for the Commission, obviously involves the responsibility of 
the Commission as a whole, or of individual Commissioners' (para 1.6.2). This 


32 The first European Ombudsman, Jacob Soderman, was appointed in 1995. 
33 The European Court of Auditors, for example, celebrated its twentieth anniversary in 1997. 
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responsibility, the Committee explained, concerned ‘ethical responsibility’, or 
Tesponsibility for not behaving in accordance with proper standards in public life' 

(para 1.6.2).?* This ethical responsibility was clearly regarded by the Committee to 
exist in addition to the Treaty obligations of legal and political responsibility 
which the Commission owes to the ECJ and to the European Parliament. In this 
sense the work of the Committee marks a peculiarly important moment in the 
continuing construction of the constitution of the European Union. What the 
Committee was reaching for in its first report (and this is a theme which the 
Committee is due to revisit in its second report) was the generation of principles of 
constitutional responsibility: principles which transcend and underpin the narrower 
Treaty-based obligations provided for in Articles 201, 213 and 216. 

The key to understanding constitutional responsibility is not to confuse it with 
personal responsibility. Constitutional responsibility is a broader concept than 
personal blameworthiness or culpability. While those who enjoy positions of 
public power must obviously be prepared take responsibility for their own actions, 
policies and decisions, there are also circumstances in which they are responsible 
constitutionally for the actions, policies and decisions which are taken by their 
officials and DGs, sometimes whether the Commissioner concerned was 
personally aware of such a decision or not. Thus, Commissioners are — or should 
be — responsible for the way in which they organise their DGs, for example. If an 
official errs, and that error is due to the poor way in which the DG is structured, 
perhaps in terms of its working relations and channels of communication with the 
Commissioner’s cabinet, then the individual Commissioner should be regarded as 
being constitutionally responsible for the error, even if s/he had no personal 
knowledge of it. 

Understandably, perhaps, this view tends to be unpopular among those who 
occupy positions of political authority. The Santer Commission adopted a rather 
different approach in seeking to establish the parameters of its responsibilities. It 
sought to distinguish political responsibility from administrative responsibility, 
making Commissioners responsible only for the former and Directors-General 
responsible for the latter.’ This view needs to be strongly resisted if principles of 
constitutional responsibility are to be effectively embedded in the fabric of 
European governance. The alleged distinction between responsibility for policy on 
the one hand and responsibility for the implementation of policy on the other might 
be oft-repeated, but it must not be allowed to pass unchallenged. Stating baldly that 
Commissioners will be responsible for policy, while Directors-General will be 
responsible for its implementation, is simplistic and misleading for two reasons. 
One is that no bright line can be drawn between ‘policy’ and ‘implementation’ ;3 
and the other reason is that Commissioners should be responsible for more than 
pure policy. As has already been suggested, they should also be responsible, for 


34 This formulation 1s consciously borrowed from recent British experience. The Committee cited the 
work of the Nolan (now Neill) Committee on Standards in Public Life, whose first report argued that 
public life should be founded on seven cardinal principles: selflessness, E nuc 
accountability, openness, honesty and leadership. See First Report of the Committee on Standards 
Public Life, Cm 2850, May 1995, discussed by D Oliver, [1995] Public Law 497 and by A. Tonkina, 


35 Sec he drakt Code of Conduct for Conimiaionc a and Deparansnte published by the Commission 
immediately after its resignation in March 1999. The Code ıs available on the internet at <http:// 
europa.eu.int/comm/codesofconduct/index en htm». This Code, along with the other Codes of 
Conduct published or proposed by the outgoing Commussion at the time of its resignation 1s discussed 
further, below. 

36 This is a lesson which was painfully learnt in the British constitutional context in the Michael Howard/ 
Derek Lewis fiasco in 1995: for an analysis, see Tomkins, n 34 above, 45—49 
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example, for organising their DGs in a sensible and fair manner so as to ensure that 
human and financial resources are deployed as effectively and efficiently as 
possible. Thus the Commissioners' responsibilities should be viewed as broader 
than being accountable for policy alone. The Committee recognised this in the 
conclusions to its report: the Committee stated that ‘the separation between the 
political responsibility of Commissioners (for policy decisions) and the 
administrative responsibility of the Director-General and the services (for the 
implementation of policy) should not be stretched too far ... Commissioners must 
continuously seek to be informed about the acts and omissions of the directorates- 
general for which they bear responsibility ... [just as] directors-general must keep 
their Commissioners informed of all major decisions they take or become aware 
of (para 9.3.4). 

In addition to this dangerous and misguided distinction between policy and 
administration, there are two further problems with the limited way in which 
constitutional responsibility is currently viewed in the Community. The first 
concerns the way in which collective responsibility is emphasised over individual 
responsibility. The Commission appears to have taken the view that collective 
responsibility means that Commissioners must not rock the boat: they must remain 
loyal, and speak with one voice, remembering at all times not to criticise fellow 
Commissioners.’ The constitutional vision of collective responsibility, however, is 
quite the reverse of this. Collective Commission responsibility should require that 
each and every member of the Commission has a constitutional obligation to keep 
watch over each and every other Commissioner. Collective responsibility should 
mean that no Commissioner is able to evade or avoid responsibility by passing the 
buck to another Commissioner, at least with regard to decisions which have been 
arrived at, and policies which have been developed by the Commission as a 
College — whether nominally or really. Once a policy has been announced, and 
once a decision has been reached, all Commissioners are responsible for it, whether 
the issue was actually discussed by the Commissioners themselves or not, and 
whether or not any individual Commissioner was or was not paying attention at the 
time. This must be what collective responsibility means, otherwise there is no 
means of preventing one Commissioner from evading questions on an issue merely 
by saying that this has nothing to do with her, and is the responsibility of some 
other Commissioner, who, when in his turn is questioned, might then also deny 
responsibility and blame someone else, and so on. As the European Parliament has 
expressed it, ‘the principle of collegiality remains important but should not exempt 
individual Commissioners from the consequences, not only of any personal 
wrongdoing, but also of any incompetent or negligent management of their own 
areas of responsibility’ .*8 

The final problem with the way in which constitutional responsibility presently 
operates is connected to this privileging of collective responsibility over 
individual: that is, the limited range of available remedies. As we have seen, 
unless the ECJ compulsorily retires an individual Commissioner under Article 216, 
the Commission stands or falls together. In particular, the European Parliament has 
no power to require individual Commissioners to resign. Indeed, even now the 
Treaty of Amsterdam has come into force, the Parliament still lacks the power to 





37 In its draft Code of Conduct for Commissioners, published alongside the aforementioned draft Code of 
Conduct on Commissioners and Departments (n 35 above), the Commission stated that ‘out of respect 
for the principle of collective responsibility, Commussioners shall not make any comment which would 
call into question a decision taken by the Commission’. 

38 EP Resolution B4-0327-0333/99; 23 March 1999, para 6. 
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veto the appointment of any particular nominated Commissioner, other than the 
President: Article 214 (formerly Article 158) provides that the nominated 
Commission ‘shall be subject as a body to a vote of approval by the European 
Parliament'. Similarly, an individual Commissioner can be forced to resign only 
after court action, rather than as a result of parliamentary pressure. Not only is this 
a rather unsophisticated approach: it can also act as a protective shield allowing 
Commissioners more easily to escape facing up to the consequences of their 
actions. Forcing the entire Commission to resign is a draconian sanction — ‘nuclear 
option’ was the phrase used to describe it in the European Parliament — and is 
likely therefore to be employed only in the most serious cases. That the 
Commission stands or falls together in this way may dissuade the European 
Parliament from calling for heads to roll where it is the resignation of an individual 
Commissioner which is really appropriate, rather than the premature nemesis of the 
Commission as a whole. The inability of the Parliament to require the resignation 
of an individual Commissioner is made more serious by virtue of the fact that 
resignation appears to be the only sanction available when things go wrong. This is 
a somewhat rudimentary approach. Ideally, a range of possible sanctions would be 
available to whichever person or body enforces or supervises the observation of the 
principles of responsibility. Commissioners should not be expected necessarily to 
resign in all cases where a mistake has occurred for which s/he is responsible. 
Resignation should be the ultimate sanction, but not the only one. 


To whom is the Commission responsible? 


Generating principles — or at least expectations — of responsibility is but the first 
step, however, in the establishment of a more accountable Commission. A difficult, 
yet central issue, which was not perhaps as carefully considered by the Committee 
in its first report as it might have been, is the question of to whom any obligations 
of constitutional responsibility should be owed. There are four principal 
alternatives: to the European Parliament; to the Commission President; to the 
judicial bodies of the Union; or to some newly created ad hoc body. These are not 
mutually exclusive alternatives: some combination might be thought preferable. 
As for the first alternative — making the Commissioners individually and 
collectively responsible to the European Parliament, the greatest difficulty this 
proposal would encounter is that it would require very wide-sweeping changes. 
More than a mere change in culture would be needed: to move in this direction 
would require considerable legal and operational changes to the ways in which the 
European Parliament currently functions. While this is the system which features 
prominently in the British constitutional order, this does not mean to say that this 
model should be transposed to the EU level. Far from it: this system works in the 
way it does in Britain because there is such a fusion in terms of personnel in 
British government. Every member of the executive (all 120 ministers) is also a 
member of one of the two Houses of Parliament. This is not the case, obviously, in 
the European Union. The development of tbe constitutional principles of 
responsibility in the UK has to be viewed in this context (of fusion, rather than 
separation, of powers) and it is dangerous to imagine that British notions of 
constitutional responsibility can readily or straightforwardly be transplanted onto 
the wider European stage. While the development of principles of European 
constitutional law will be informed by the pre-existing norms and practices of the 
constitutional traditions of the various member states, the emergent European 
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order must be exactly that: European, not British mark-two. The overly simplistic 
formulation found in many British newspapers at the time the Commission 
resigned to the effect that ‘the Commission must be made more accountable to the 
European Parliament' is not necessarily the right approach, even seen from a 
British point of view where the tradition of parliamentary accountability is of such 
importance. 

The second alternative is to make the various Commissioners responsible to the 
Commission President, who could perhaps then himself (or maybe one day 
herself?) be responsible to the European Parliament: not only upon appointment, 
but also during the course of his/her tenancy. In many ways, this model would 
replicate the practice — though not the theory — of contemporary British 
government. While it is unrealistic to imagine that in the foreseeable future the 
European Parliament would copy Westminster's tradition of ministerial question 
time, with each Commissioner being called to give oral account every four weeks 
or SO, it is less unrealistic, perhaps, to imagine a scenario by which the Commission 
President is called to give oral account to each plenary session of the European 
Parliament. Àn hour could be set aside during each such plenary during which time 
the President might be asked a number of questions of concern to MEPs about 
current events in the Commission. While it could be argued that making 
Commissioners responsible only to their President without adding any element of 
external control might be unlikely to go far enough in securing a sufficiently 
accountable Commission, if the President were forced to place his political neck on 
the block every month or so in Strasbourg that might encourage him to institute 
closer checks and controls within the Commission to ensure that never again would 
a Commission President be placed in the invidious position that Mr Santer found 
himself in while trying to defend the indefensible Mme Cresson. The downside of 
this suggestion, however, might lie in the danger of over-centralizing the executive 
decision-making structures in the Commission. 

As to the third alternative, some might suggest that the reason why the European 
Commission is insufficiently robust in its consideration of fraud, mismanagement 
and nepotism is that it does not have to account to law for its administrative 
behaviour. If we had a more advanced or more sophisticated system of 
administrative law and of legal accountability, the argument runs, there would 
be less concern about the Commission running amok. This argument should be 
resisted. Having the ECJ enforce any Code of Good Administrative Behaviour, or 
of Ethics, would be a retrograde step. Access to the Court is difficult and 
expensive, and in any event why should judicial views of what is appropriate 
political behaviour be allowed always to prevail? These are essentially political 
and administrative matters, rather than strictly legal ones, and they call for 
administrative regulation away from the relatively narrow confines of the court- 
room. Further, the problems of public administration which the cases investigated 
by the Committee of Independent Experts illustrate are instances of the types of 
problems which judicial mechanisms tend not to be so effective at reviewing. The 
problems on which the Committee focused were associated largely with powers of 
dominium, rather than with powers of imperium (that is to say, with issues such as 
the granting of contracts rather than rule-making).?? Yet judicial review as a 
technique of administrative law is based on an image of reviewing powers of 
imperium rather than of dominium and is not really therefore in the prime position 





39 See generally, T. Damtth, "The Techniques of Government’ in J. Jowell and D. Oliver (eds), The 
Changing Constitution (Oxford. Clarendon Press, 3rd ed, 1994). 
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to lead the charge in bolding the Commission responsible for the way in which 
these kinds of powers are exercised.“ 

All of which leads to the final alternative: namely, the development of an 
especially created ad hoc body to monitor or to supervise good administrative 
behaviour. This is in many ways a very attractive proposition. It certainly makes 
more sense in the broader context of EU public administration than enhancing the 
role of the European Parliament would do. The details would need to be carefully 
worked through: who would appoint such a committee; would its members be full- 
or part-time; how would they be remunerated; who could refer matters to the 
committee; to whom would the committee report; how would such a body relate to 
the existing institutions of accountability already working at the European level, 
such as the Court of Auditors, and the European Ombudsman; and so on. But 
important as they are, these are issues of detail rather than of principle. The 
establishment of a new Office of Standards in European Public Administration, or 
some such, should be seriously considered. Whether the Committee of Independent 
Experts will make recommendations to this effect in its second report, of course, 
remains to be seen. 


The Commission's draft codes of conduct 


There has been talk for a number of years about drawing up a code setting out 
principles of good administration in the EU. In his annual report for 1997 the 
European Ombudsman reported that the Commission ‘had begun drafting such a 
code to apply to its officials’ and that such an initiative, in his view, ‘should be 
warmly welcomed.'*! The Committee of Petitions of the European Parliament has 
also supported the call for such a code.* In his annual report for 1998 the European 
Ombudsman stated that he had received from the secretary-general of the 
Commission a draft Code of Conduct for European Commission Officials in their 
Relations with the Public.*? This draft code has still not been published. However, 
upon its resignation the Commission did publish two other, related codes, while 
also intimating that the code for officials would also be published soon. The two 
published codes concern, respectively, Commissioners, and Commissioners and 
Departments. The publication of these codes at the time of the Commission's 
resignation was clearly designed as a counter to many of the criticisms which were 
made of the Commission in the report of the Committee of Independent Experts. 
That the codes now exist, the theory runs, is illustrative of a newer, fresher, cleaner 
approach within the Commission to questions of openness, the Commission's 
structure and culture, and what the Commission referred to as its ‘institutional 
architecture’. That might be the theory, but no-one should be fooled. 

The codes are deeply depressing. They repeat virtually all of the mistakes 
identified in the previous section as to what principles of constitutional 
responsibility would engender when they are properly understood. They 
perpetuate, for example, the fallacy of tbe policyAmplementation divide. 


40 See R. Cotterrell, ‘Judicial Review and Legal Theory’, in G. Richardson and H. Gem (eds), 
Administrative Law and Government Action: The Courts and Alternative Mechanisms of Review 
(Oxford: Clarendon Press, 1994). 

4] European Ombudsman, Annual Report 1997, 25 

42 See Committee of Petitions, Annual Report on its Own Activites, 1996-97, EP A4-0190/97; 


43 European Ombudsman, Annual Report 1998, 19. 
44 The two codes and a brief introductory overview are published on the internet at <http://europe. eu.int/ 
comm/codesofconduct/index en htm» 
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Similarly, they continue the familiar misunderstanding of the meaning and 
importance of collective responsibility. These issues need not be rehearsed again 
here, save to say that these are exactly the matters on which Committee of 
Independent Experts will hopefully focus in its second report. There are a number 
of further — again, rather critical - comments which can be made of these codes. 
To take first the code for Commissioners. This code commences with a reference 
to the 'independence' of the Commissioners. This is worrying. Of course 
Commissioners are and should be independent of national governments of the 
Member States, but in what sense should they be independent of other EU 
institutions — especially the European Parliament? The Commission should not be 
using its independence from national governments as a shield to protect itself 
from scrutiny by the European Parliament. Independence does not mean isolation, 
and in the context of the code of conduct it is a misplaced term. The Commission 
should not be presenting itself as independent in this context: rather, it should 
celebrate the fact that it is quite the opposite — dependent on the European 
Parliament for democratic legitimacy, for popular approval and indeed, for 
political survival. 

One section of the code for Commissioners concerns ‘outside activities’. This 
raises two questions which were touched on above: what are the sanctions if the 
duties referred to in the code are breached; and to whom are these duties owed"? 
Neither question is adequately addressed in the provisions of the code as they 
stand. Similar points can be made with regard to the following section of the code, 
which concerns 'financial interests and assets'. This provision in the code 
stipulates that Commissioners *must declare any financial interest or asset which 
might create a conflict of interests in the performance of their duties’. To whom 
must Commissioners make the declaration this paragraph of the code refers to? 
How and where and when will such declarations be published? Who would 
monitor compliance with the provisions of the code, or check to ensure that the 
Commissioners had made full and proper declarations? As it stands, the code is 
silent on all these matters, central though they clearly are. 

Similar points can be made with regard to the second code, on Commissioners 
and Departments. The opening paragraph of that code, for example, provides that 
"Commissioners shall assume full political responsibility. Directors-General shall 
be answerable to their Commissioner for the sound implementation of the policy 
guidelines laid down by the Commission and the Commissioner. They shall be 
responsible for the efficient operation of their Directorate-General'. To whom are 
the Directors-General answerable? And to whom are Commissioners responsible? 
(Is there intended to be a meaningful difference between answerability and 
responsibility: are these terms synonymous or conceptually distinct?) As in the first 
code, none of these questions is even addressed, let alone resolved. 

It is not merely the content of the codes which is depressing: it is also their form 
and presentation. The publication of these codes is hardly a victory for values of 
transparency. Nowhere are we informed, for example, of who is responsible for 
these codes; who drafted them; who took part in their formulation; whom should 
we contact in the event of questions or queries; when might the third code 
realistically be expected to materialise; who is responsible for drafting the third 
code; why is there such a delay, and so on and on. Even the British government — 
hardly one of Europe's more open administrations, traditionally — now routinely 
publishes such information with regard to its equivalent codes of conduct and such 
like. Both the Major and the Blair governments have made considerable efforts in 
this regard: see for example the British government's Ministerial Code, which 
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comprises 135 paragraphs covering some 44 pages. Compare that to the measly 
three pages of the code of conduct for Commissioners.^ 


Conclusion: missing links 


Accountability and responsibility might have become the European buzzwords of 
1999 just as the democratic deficit, citizenship, subsidiarity and transparency have 
each had their moments in the limelight in earlier years, but the problems identified 
in the first report of the Committee of Independent Experts will not be rectified 
merely by engendering a new sense of responsibility in the Commission alone. 
Responsibility should be the focus, but not the entirety, of the debate. There are 
two issues which, in addition to the questions of constitutional responsibility 
discussed in the previous section, need also to be revisited if those issues of 
responsibility are to be reformed effectively. They are: audit, and bureaucratic 
structure. 

A wide variety of audit mechanisms already exists at the European level, both 
internally within the Commission and externally in the form of the European Court 
of Auditors. Audit is a technique of administrative monitoring and control which is 
of growing importance not only in the EU but also in Member States, yet it did not 
fare particularly well in the stories the Committee told. Indeed, that the Committee 
of Independent Experts was even convened in the first place, let alone that it has 
now been asked to produce a second report, could be seen as indicating that 
existing systems of audit are deeply ineffective. The evidence from the cases 
examined by the Committee is certainly not rosy: while the ECA did appear to 
have some effect in the MED case, especially once Mr Marín took over the 
relevant portfolio, it had been wholly ignored, it appears, in the tourism case, just 
as the internal auditors were ignored even by their own directorate-general in the 
Leonardo da Vinci case. A similar fate has befallen UCLAF, as the ECHO case 
demonstrated, with Emma Bonino's cabinet and officials from UCLAF seemingly 
at each other's throats, and with the Commission blocking Parliament's access to 
UCLAF documents. This is not a pretty picture. But worse, neither is it a 
particularly surprising one. Academic research published in 1995 concluded that 
the European Court of Auditors has 'achieved, at best an uneasy relationship with 
the Commission; found itself in conflict with the Parliament's Budgetary Control 
Committee; been largely ignored by the Council; and remained virtually unknown 
to most of the national Parliaments’.46 A depressing and damning verdict which is 
only reinforced by the more recent work of the Committee of Independent Experts. 
We shall have to wait and see whether in its second report the Committee is able to 
identify any way out of this mess. 

The final matter which also needs to be addressed alongside any consideration of 
responsibility is the issue of the Commission's internal bureaucratic structure. 
Clearly the Commission is chronically under-staffed. Who should shoulder 
responsibility for this? In large part it must be the Council and the Member States, 
but as the Committee stressed, part of the responsibility must also lie with the 
Commissioners themselves, as they recklessly agree to take on an ever growing 
number and variety of tasks knowing that they do not have the human resources 





45 The Ministerial Code, and a large amount of supporting documentation, is published on the internet at: 
«www .cabinet-office.gov uk/central/1997/mcode/findex htm». 
46 See Harden et al, n 5 above, 627. 
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effectively to implement them. Two of the cases investigated by the Committee 
illustrate this problem graphically: namely the MED case and the Leonardo da 
Vinci case, both of which centred upon the management and development of key 
policies being contracted-out to the private sector. This results in what Majone has 
termed ‘indirect or proxy government’, that is: ‘administrative decentralisation ... 
[and] the breakdown of formerly monolithic entities into single-purpose units with 
their own budgets’.*” The difficulty is, as Majone has persuasively argued, that 
indirect government involves not only a restructuring of responsibilities, but also 
requires new forms of control and accountability. From the point of view of 
democratic legitimacy, Majone argues that ‘the delegation of important policy- 
making powers to independent institutions is democratically justified only in the 
sphere of efficiency issues, where reliance on expertise and on a problem-solving 
style of decision-making is more important than reliance on direct political 
accountability’ .48 

Yet in none of the cases the Committee investigated could the contracting-out 
which featured so prominently be justified against this criterion. Contractualisation 
of policy implementation was not engaged in for the sake of greater expertise or in 
order to utilise a different, more problem-solving style of decision-making, but 
because there was no alternative. Desperation is not a sufficient reason for relying 
on Management structures which are so loose that corruption is almost inevitable. 
This leaves the question: how, and against which criteria, is contracting-out best 
evaluated and monitored? Majone suggests the following as criteria: ‘policy 
consistency; the expertise and problem solving skills of the regulators; their ability 
to protect diffuse interests; professionalism; and most important, a clear definition 
of the objectives of the agency and of the limits within which the agency is 
expected to operate'.^ The lesson here is that if, as seems inevitable, the 
Commission continues to operate through the means of indirect and proxy 
government, there needs to be a healthy dose of fresh thinking as to institutional re- 
design: not only within the Commission itself, but also as regards those bodies 
charged with the onerous responsibility of holding the Commission effectively to 
account Again, whether the Committee of Independent Experts manages in its 
second report to meet this challenge, or whether the Commission will instead be 
permitted to limp on regardless, remains to be seen. 

Irrespective of the contents of the second report, however, the first report of the 
Committee of Independent Experts has already achieved a great deal. Much 
remains to be done, but the foundations have been laid, and the events of March 
1999 mark if not a watershed in European governance, then at least the beginnings 
of a continuing debate as to how principles of accountability and responsibility 
might best be cemented in the emerging constitutional order of the European 
Union. Perhaps the watershed will finally have come when the effective holding of 
the Commission to account is not seen as a peculiar piece of extraordinary theatre 
(as it was in March 1999) but as the unremarkable routine of a mature democracy. 
We are still some considerable way from that. 





47 See G. Majone, ‘From the Positive to the Regulatory State: Causes and Consequences of Changes in 
the Mode of Governance’ (1997) 17 Journal of Public Policy 139, 146. 

48 ibid 162. 

49 ibid 101. 
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Standard Form Building Contracts and Duty of Care 
Jane Convery* 


In British Telecommunications plc v James Thomson & Sons Ltd,! the defender and 
respondent was a subcontractor engaged to carry out steel work under a contract 
between the main contractor and BT for the refurbishment and repair of a 
telephone switching station in Glasgow. In the execution of the work, a fire started 
in circumstances averred by BT to import fault to Thomson and its servants. BT 
raised an action in negligence against Thomson, which was dismissed as irrelevant 
both by the Lord Ordinary? and the majority of the Second Division of the Inner 
House of the Court of Session.? BT appealed to the House of Lords, where it was 
unanimously held that Thomson did come under a duty of care to BT. The decision 
raises a number of issues related to the interaction of delictual and contractual 
remedies. 

It is also incidentally notable for the rather curiously constituted panel which 
heard the case. The single speech was given by the former Lord Chancellor Lord 
Mackay of Clashfern, who retired on 2 May 1997 but who is still not disqualified 
from sitting by the Judicial Pensions and Retirement Act 1993. As has been 
pointed out by Lord Keith of Kinkel, ‘for over seventy years it has been customary 
for two of the number [of Lords of Appeal in Ordinary] to be appointed from 
persons qualified in the law of Scotland’ .^ Not only that, it has been customary for 
Scottish appeals to be disposed of by a panel including those two Scottish judges: 
a survey of Scottish appeals to the House of Lords over the last thirty years shows 
few exceptions to this. True it is that the House of Lords is taken to have judicial 
knowledge of the laws of all parts of the United Kingdom;? but it is, to say the 
least, unusual for a Scottish appeal on an important point of principle to be heard 
by a panel comprising only one Scottish judge, and a retired one at that, his 
brethren being, respectively, Northern Irish, a New Zealander’ and English.* We 
must attribute it to Lord Hope and Lord Clyde being fully occupied with other 
judicial business, most probably the unforeseen demands of the Pinochet case. 





* Faculty of Law, University of Edinburgh. 


1 [1999] 2 All ER 241. 

2 Lord Rodger. 

3 1997 SLT 767 (the Lord Justice-Clerk, Lord Ross, and Lord Cowie; Lord Morison dissenting) 

4 Lord Keith, Stair Memorial Encyclopaedia of the Laws of Scotland, Vol. 6, Part 1, at para 827 
(Edinburgh, The Law Society of Scotland: Butterworths, 1988). 

5 Sec Elliot v Lord Joicey, 1935 SC (HL) 57. 

6 Lord Hutton. 

7 Lord Cooke. 

8 Lord Mustill (also retired since 7 April 1997) and Lord Lloyd. 
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In Scotland, England! and elsewhere,!! the courts have acknowledged the 
dangers of imposing duties of care in negligence in circumstances where this 
would cut across contractually agreed allocations of risk and consequent patterns 
of insurance cover. Certainly where the damage complained of is purely economic, 
the courts have held pursuers bound to seek redress via the contractual chain rather 
than via an action in negligence. There are dicta of high authority which suggest 
that this may not be the case where the damage complained of is physical damage 
to persons or property, since in this context the existence or otherwise of a duty of 
care may be determined simply by reference to the foreseeability of that harm.!2 
However, in Marc Rich & Co v Bishop Rock Marine Co Ltd,'3 a House of Lords 
majority held that ‘whatever the nature of the harm sustained ... it is necessary to 
consider the matter not only by inquiring about foreseeability but also by 
considering the nature of the relationship between the parties; and to be satisfied 
that in all the circumstances it is fair just and reasonable to impose a duty of 
care? .14 

Thus, throughout, the argument for Thomson was that, in the light of Marc Rich 
and of the contractual structure here in issue, it would not be fair, just and 
reasonable to hold Thomson to be under a duty of care towards BT and its 
property. It is therefore necessary, first of all, to examine the contractual matrix 
subsisting between BT, the main contractor and Thomson. 


The contractual structure in BT 


The conditions of contract agreed between BT and the main contractor were those 
of the Joint Contract Tribunal for the Standard Form of Building Contract, Local 
Authorities Edition with Quantities 1980, as variously amended.!5 In appointing 
Thomson to carry out the steel work under the contract, the main contractor 
stipulated that *your work shall be carried out to the same specification, terms and 
conditions of contract as those ruling between ourselves and our clients'. 

Under clause 20.2 of the contract, the contractor was liable for damage to the 
employer's property when the damage is due, inter alia, to any negligence on the 
part of the contractor, his servants or agents. Clause 21 required the contractor to 
maintain insurance against his own liability under clause 20. However, clause 20.2 
was subject, infer alia, to clause 22C.1. This provided that ‘the employer shall take 
out and maintain a policy in respect of the existing structures ... for the full cost of 


9 See eg Parkhead Housing Association Ltd v Phoenix Preservations Ltd, 1990 SLT 812; Scott Lithgow 
Ltd v GEC Electrical Projects Ltd, 1992 SLT 244. 

10 See eg Sonaan General Contracting Co v Pilkington Glass Ltd [1988] QB 758; Greater Nottingham 
Co-operative Society Ltd v Cementation, Pilmg and Foundations Ltd [1989] QB 71; Pacific 
Associates Inc v Baxter [1990] 1 QB 993. 

11 See eg London Drugs Ltd v Kuehne & Nagel International Ltd [1992] 3 SCR 299; South Pacyfic 
M 


Security 
12 eg Caparo Industries plc v Dickman [1990] 2 AC 605 at 618, per Lord Bridge; Murphy v Brentwood 
DC [1991] 1 AC 398 at 487, per Lord Oliver, Mobil Oil Hong Kong Ltd v Hong Kong United 
Dockyards Ltd (The Hua Lien) [1991] 1 Lloyds Rep 309 at 329, per Lord Brandon. 
13 [1996] 1 AC 211 (hereafter Marc Rich). 
14 ibid 235, per Lord Steyn, citing Saville LJ in the Court of Appeal, (1994] 1 WLR 1071 at 1077 


(emphasis added). v 
15 By (8) amendments 1, 2, 4, 5 and 8 thereof; (b) the provisions of tbe Scottish supplement 1980 as 
revised in 1988; and (c) the bills of quantities executed by the main contractor or its subcontractors. 
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reinstatement, repair or replacement of loss or damage due to one or more of the 
specified perils ... °. One such specified peril was fire. Clause 22.3.1 obliged the 
employer to ensure, where clause 22C applied, that such policy of insurance 'shall 
either provide for a recognition of each subcontractor nominated by the architect as 
an insured under the relevant Joint Names Policy or include a waiver by the 
relevant insurers of any right of subrogation which they may bave against any such 
nominated subcontractor in respect of loss or damage by the specified perils ... to 
the existing structures'. Clause 22.3.2 provided further that except in respect of the 
policy referred to in clause 22C.1, the provisions regarding recognition or waiver 
were also to apply to domestic subcontractors — such as Thomson.16 


The decisions in the Court of Session 


Before the Second Division, counsel for BT had conceded that the effect of the 
above clauses of the main contract was to create an exception to the liability of the 
main contractor towards the employer, so that the main contractor would not be 
liable for damage by fire even if this was due to the negligence of the main 
contractor, a subcontractor or their employees. It was argued, however, that 
Thomson must be deemed to have entered into the subcontract in the knowledge 
that BT had specifically reserved its right to sue the subcontractor in respect of fire 
damage caused by their negligence or that of their employees. This was said to be a 
necessary consequence of clause 22.3. 2, which made clear that the provisions as to 
recognition or waiver by the insurers of any right of subrogation did not extend to 
domestic subcontractors so far as a specified perils insurance policy was 
concerned. But it was held, both at first instance and by the majority of the 
Second Division, that even if clause 22.3.2 preserved any right of subrogation that 
BT’s insurers might have against Thomson, it had first to be shown that there was a 
right of action to subrogate, and that clause 22.3 was irrelevant to the fundamental 
question whether a duty of care existed at all. On that point, counsel for Thomson 
submitted that it would not be fair, just and reasonable to impose a duty of care 
subversive of the broad contractual setting. Counsel for BT replied that this would 
be to give the subcontractor the benefit of an exemption clause in a contract to 
which he was not a party: in effect, Thomson would acquire a ius quaesitum tertio 
in a situation where the criteria for its creation were absent. This ground was held 
to be covered, however, by previous authority, principally Norwich City Council v 
Harvey’ and Aberdeen Harbour Board v Heating Enterprises (Aberdeen) Ltd,'® 
which held, in essence, that it is not ‘open to the employer to elide the obstacles [in 
the contractual structure] by making a claim directly against the subcontractor’ .!° 
Both of these cases involved the 1963 Edition of the JCT Standard Form, of which 
clauses 18.2 and 20C were replaced by clauses 20.2 and 22C.1 of the 1980 Edition. 
The former were considered by the House of Lords in Scottish Special Housing 
Association Ltd v Wimpey Construction (UK) Ltd,” and their effect, held Lord 
Keith, was that: 


16 Cl 35 enables the architect or supervising officer to reserve to himself the final selection and approval 


y 
17 [1989] 1 WLR 828 (hereafter Norwich). 
18 1990 SLT 416 (hereafter Aberdeen Harbour Board). 
19 ibid 421, per Lord Cullen. 
20 1986 SC (HL) 57. 
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the employer shall bear the whole risk of damage by fire, including fire caused by the 
negligence of the contractor or that of subcontractors. The exception introduced by the 
opening words of clause 18(2) must have the effect that certain damage caused by the 
negligence of the contractor or of subcontractors, for which in the absence of these words the 
contractor would be liable, is not to result in liability on his part.?! 


It was accepted both at first instance and before the Second Division in BT that 
the 1980 Edition there in issue was a substantially amended version of its 
predecessor.Z It was held, however, that despite the differences in formulation, 
clause 20.2 of the 1980 Edition likewise exempted the main contractor from 
liability for damage due to a specified peril even where this was due to the 
negligence of the contractor, or of a subcontractor or their employees — and as has 
been seen, counsel for BT was content so to concede. But rejecting counsel’ s 
submissions to the contrary, it was held tbat in the circumstances, Thomson would 
not have expected to face a claim from the main contractor seeking to pass any 
such liability on to them, and that being so Thomson could properly ‘proceed on 
the basis that they did not require to insure the existing structures and their contents 
against the risk of fire due to their negligence.’”4 


` The arguments before the House of Lords. 


In the light of Kruger Tissues (Industries) Ltd v Frank Gallyers Ltd,” counsel for 
BT abandoned his concession as to the effect of the contract terms. There, as with 
BT, Kruger’s premises were damaged by fire during the execution of a contract 
incorporating the 1980 Edition of the Standard Form. The preliminary issue which 
came before the Official Referee concerned the heads of damage for which 
Gallyers would be liable on the assumption that Kruger could prove that the fire 
was the result of negligence. But so far as damage to the existing structure, stock 
and machinery were concerned, Kruger conceded that the words ‘subject to... 
clause 22C.1’ in clause 20.2 excepted from the contractor’s liability under clause 
20.2 any loss or damage against which the employer was bound by clause 22C.1 
to insure. Judge Hicks QC accepted that concession as ‘rightly made’. These 
losses were therefore irrecoverable by Kruger from the contractor. So far, then, 
Kruger appears to be on all fours with the decisions of the Lord Ordinary and the 
Second Division. The sole question remaining was whether the contractor might 
be liable for further heads of damage particularised in the statement of claim as 
loss of profits, increased working costs and loss of consultants’ fees. Judge Hicks 
held that Kruger were not obliged by clause 22C.1 to insure against consequential 
losses and were not therefore barred from seeking to recover loss of profits and 
increased working costs (although separate considerations arose in relation to loss 
of consultancy fees). 


21 ibid 68 (emphasis added). 

22 Pror to the decision of the Second Division, all previous authorities on the interpretation and effects 
of the JCT Standard Form had involved the 1963 Edition, with one exception: Ossory Road 
(Skelmersdale) Ltd v Balfour Beatty Building Ltd (1993) CILL 882. 

23 This conclusion is also adopted by the editor of Keating on Building Contracts (6? edition, London: 
Sweet & Maxwell, 1995) 607—608. 

24 Per Lord Rodger, n 3 above, 774. 

25 (1998) 57 Con LR 1. 

26 It appears from Lord Rodger’s decision in the Outer House, at least, that BT were also claiming for 
consequential losses ‘due to the additional works which required to be carried out’ after the fire (at 
768). 
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Perhaps more significantly, Judge Hicks added that 'although clause 22C.1 
does indeed serve by reference to qualify liability under clause 20.2 its primary 
purpose is not to deal with liability as such but with insurance'. This seems to 
echo certain points made by Lord Morison in his dissenting speech in the Second 
Division, to the effect that references to ‘liability’ and ‘negligence’ in the 
contractual provisions presuppose the existence of a duty of care. Citing Lord 
Goff's dictum in Henderson v Merrett Syndicates that 'the law of tort is the 
general law, out of which the parties can, if they wish, contract' ,?" Lord Morison 
held that Thomson's arguments 'tended to confuse the effect of these contractual 
provisions so far as bearing on the contractual rights and obligations of parties 
with their effect on the general obligation to take reasonable care'2? and 
concluded that whatever 'inferences may be derived from the existence of these 
provisions in a determination of contractual rights and obligations, these 
inferences do not remotely tend to override the principles expressed in Donoghue 
v Stevenson'.? Thus while Thomson stuck to the argument which had served 
them well in the courts below, that the risk of fire had been assumed from the 
outset by BT and that they therefore came under no duty of care, it would appear 
that BT changed tack, arguing that whether a duty of care was owed was a 
question independent of provisions regarding insurance against certain specified 
risks, and that to allow these provisions to influence the decision whether 
Thomson owed a duty of care in negligence to BT would unjustifiably subvert the 
doctrine of privity of contract. 


The decision of the House of Lords. 


One might be forgiven for a feeling of mild disappointment on reading the decision 
of the House of Lords. As the foregoing, rather lengthy curtain-raiser indicates, BT 
raises questions beyond the correct construction of the 1980 Edition of the JCT 
Standard Form. But the speech of Lord Mackay of Clashfern, with which all other 
members of the Appellate Committee agreed, essentially reduces the case to this 
single issue. Having set out the relevant contractual terms, Lord Mackay observed 
that although it was true that BT were obliged to obtain insurance cover over the 
existing structures in respect of loss or damage due to fire, a question arose as to 
the terms of the insurance BT were obliged to take out. His Lordship noted that 
BT's insurer would ordinarily have a right of subrogation against any party whose 
actions had caused the loss in question. To an extent, that right was waived under 
the contract, but not to the extent of protecting domestic subcontractors such as 
Thomson. Lord Mackay conceded the point made by the Lord Ordinary and the 
majority of the Second Division that absence of protection against the right of 
subrogation does not of itself conjure up such a right, and that the effect of clause 
22C.1 is to relieve the main contractor from liability he would otherwise have 
borne, including liability for the negligence of a subcontractor. But: 


in considering [whether or not it is fair, just and reasonable to impose a duty of care], if the 
terms of the contract are to be taken into account, it must be right to take account of all the 
terms of the contract which are relevant to the question. ...[I]t is of crucial significance in 
the present case that a distinction is made between nominated subcontractors on the one 
hand and domestic subcontractors on the other in the terms of the insurance policy to be 


27 [1995] 2 AC 145 at 193 (hereafter Henderson). 
28 n 3 above, 780. 
29 ibid 781. 
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provided by BT under the contract. In my view the contractual provisions reinforce rather 
than negative the existence of a duty of care towards BT by Thomson ... .30 


In the light of this conclusion on the basis of the contractual terms, it was 
unnecessary for Lord Mackay to pass on the reach of the Marc Rich principle or on 
the correctness of Norwich and Aberdeen. Little as we have to go on, however, 
some thoughts on the decision may be offered. 


The reach of Marc Rich 


Marc Rich established that even in cases of physical damage it is necessary to show 
not only that the damage was foreseeable and that the parties were in a relationship 
of proximity but also that it would be fair, just and reasonable to impose a duty of 
care. In that case, the loss of cargo at sea was treated as damage to property, albeit 
indirect' damage to property, and it was held that in view of the functions and non- 
profit making nature of the defendant classification society, and of the pattern of 
insurance cover imposed by the Hague Rules, it would not be fair, just and 
reasonable to impose a duty of care. Before the Second Division, counsel for BT 
conceded that Marc Rich should be followed. This met with some hostility in Lord 
Morison's dissenting speecb, his Lordship stating that he was 'unaware of any 
Scottish authority which indicates that in cases concerning the avoidance of direct 
physical damage the existence of a duty of care has ever been determined, by 
concession or otherwise, except by reference to the considerations referred to in 
Donoghue v Stevenson’ 2! The majority accepted the Marc Rich principle, although, 
as the Lord Justice-Clerk observed, ‘the test of whether it is fair, just and reasonable 
to impose a duty of care on the defender is not a test which the Scottish courts have 
been in the habit of applying’ .?? It is to be noted, however, that BT is distinguishable 
from Marc Rich in a number of ways. As Lord Morison pointed out, the contractual 
background in Marc Rich was based upon 'international rules on which the 
insurance of international trade depends' whereas BT involved only 'isolated 
insurance provisions in a private building contract ... [which], although they are 
widely used and although they no doubt affected the basis on which the parties 
contracted, are simply a private arrangement voluntarily entered into by them’.?3 
Furthermore, in BT the defender was working for profit and caused direct rather than 
indirect harm to the pursuer's property. This distinction Lord Steyn regarded as a 
‘material factor’ in Marc Rich itself, so that if the classification society's surveyor 
had carelessly dropped a lighted cigarette into a hold known to contain combustible 
cargo 'the assertion that the classification society was in breach of a duty of care 
might have been a strong one'.?* It may have been felt necessary in Marc Rich to 
distinguish between direct and indirect physical damage for the sake of consistency 
with previous authority. However, BT does away with that distinction. Lord 
Mackay referred to Lord Steyn's speech and raised no question about the application 
of the three-stage test to the harm complained of in this case. 

The three-stage test for duty of care, which crystallised in Caparo, was a product 
of judicial anxiety about economic loss and its object was to keep economic loss 
claims to a minimum without prejudice to claims within the negligence paradigms 





30 n 1 above, 247. 

3] n3 above, 780. 

32 ibid 775. 

33 ibid 780. 

34 Marc Rich, n 13 above, 237. 
35 See n 9 above. 
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of physical damage to persons or property. Where physical injury was sustained, 
the victim would have little difficulty in establishing that a duty of care was owed, 
because 'the nature of the duty of care in cases involving physical injury remains 
as it was before [Caparo and Murphy]’.*° The requirements of foreseeability and 
proximity would coalesce, and the fairness of imposing a duty to avoid causing 
physical damage would be obvious. The full rigour of the three-stage test was 
reserved for claims involving economic loss. This pattern is clear in the case law 
both north?” and south?! of the Border. 

But can it be assumed that the Caparo test is sufficient to dispose of duty of care 
questions in any context by virtue of its variable intensity? Such an assumption is 
premised on a distinction between economic loss, which is problematic, and 
physical damage, which is not. But physical damage can be problematic, in cases 
involving omissions, or public policy arguments against the recognition of a duty, 
or public authority defendants, or — as in Marc Rich and BT — contractual 
backgrounds said to be incompatible with duties of care. If, as is now the case, all 
three stages of the Caparo test apply, even to the direct infliction of physical 
harm,22 one wonders whether there is space left in the formula for economic loss. 
This may account for the resurrection of Hedley Byrne v Heller? in Henderson as 
a test for duty of care in the context of economic loss.*! There are certain 
indications in the speech of Lord Goff that bis Lordship was seeking to distance 
himself from the confines of Caparo, stating that 'liability can, and should, be 
founded squarely on the principle established in Hedley Byrne’* and that, once a 
case is found to fall within the Hedley Byrne principle, ‘there should be no need to 
embark on any further inquiry whether it is 'fair, just and reasonable' to impose 
liability for economic loss'.? It is true that the Hedley Byrne concept of 
assumption of responsibility has been pressed into service in non-economic loss 
contexts,“ but it may be that the Caparo formula, as modified by Marc Rich and 
now BT, will be confined to the physical harm originally envisaged as falling 
within the scope of Donoghue, whereas economic loss will be taken out of the 
neighbour principle, or its latest incarnation, altogether. 


Construing construction contracts: the triumph of tort? 


The brevity of Lord Mackay's speech is attributable to the fact that his 
Lordship treats the question whether it would be fair, just and reasonable to 


36 B v Islington Health Authority [1991] 1 All ER 825 at 830, per Potts J. 

37 See eg Nordic Oil Services v Berman, 1993 SLT 1164; Weir v National Westminster Bank plc, 1994 
SLT 1251. : 

38 See eg McNaughton (James) Paper Group Ltd v Hicks Anderson & Co [1991] 2 QB 113; Morgan 
Crucible Co plc v Hill Samuel & Co Ltd [1991] Ch 295; Punjab National Bank v de Boinville [1992] 
3 All ER 104; West Wiltshire District Council v Garland [1993] 4 All ER 246. 

39 The three-stage test has been applied in Scotland to a personal injury claim: Forbes v City of Dundee 
District Council, 1997 SLT 1330. 

40 [1964] AC 465. 

41 n 27 above. Lord Lloyd, dissenting in Marc Rich, appears to have made a similar linkage between 
developments post-Caparo (at 229-230). See also the more recent approach to claims for pure 
economic loss ın eg Williams v Natural Life Health Foods Ltd [1998] 1 WLR 830. 

42 n 27 above, 194 

43 ibid 191. 

44 See eg Elguzoull-Daf v Metropolitan Police Commissioner [1995] 1 All ER 833; X v Bedfordshire 
County Council [1995] 2 AC 633. 

45 As other 'difficult species of harm will be confined within distinct tests for duty, eg White v Chief 
Constable of South Yorkshire [1998] 3 WLR 1509; Alcock v Chief Constable of South Yorkshire 

[1992] 1 AC 310 (nervous shock). 
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impose a duty of care on Thomson solely as a function of whether the contract 
excluded such a duty. Implicit in his Lordship's approach is what was made 
explicit by Lord Morison in the Second Division: that a duty of care did exist, 
almost by definition given the nature of the damage, and that that duty (or 
liability for its breach) had not been excluded by the contract terms. 
Effectively, BT's insurers had a right of action which they were entitled to 
subrogate because domestic sub-contractors did not benefit from the protection 
against subrogation. 

There is something circular and conclusory about this, which there was not, 
necessarily, in Lord Morison's speech. Lord Morison, as has been seen, was 
unwilling to adopt Marc Rich and resolved the issue of the existence of a duty 
largely by reference to Donoghue. Lord Mackay, however, applies Marc Rich 
without comment, but determines the fairness, justice and reasonableness of 
imposing a duty by reference to the scope of clause 22.3.1. This could be a 
reflection of Lord Goff's dictum in Henderson, quoted above, to the effect that 
the law of tort is the general law, out of which the parties can, if they wish, 
contract’.*® But Lord Mackay's approach seems to put the cart before the horse. 
As the Lord Ordinary and majority of the Second Division held, and as Lord 
Mackay himself conceded, the absence of protection against subrogation does not 
of itself generate a duty of care. Whether a duty of care exists must surely be a 
question which stands on its own two feet, and which must now be resolved by an 
application of the three-stage test. Moreover, as Purchas LJ held in Pacific 
Associates, 'this question can only be answered in the context of the factual 
matrix including especially the contractual structure against which such duty is 
said to arise’.*” Pacific Associates was of course a case involving pure economic 
loss, but Purchas LJ’s dictum was quoted with approval by La Forest J in London 
Drugs, a case of damage to property; and indeed the same is true of the 
approach of the majority of the House of Lords in Marc Rich. Lord Mackay 
supports his conclusion by stating that 'the fact that the insurer will have a right 
of subrogation against a domestic subcontractor such as Thomson will 
legitimately affect the question of premium. ... [A]ny element of double 
insurance which may be involved in giving effect to BT's argument is not a 
sustainable commercial objection to the success of that argument'.^ But one 
commercial argument may be countered by another: in the Outer House, Lord 
Rodger held that it was ‘proper for the defenders to proceed on the basis that they 
did not require to insure the existing structures and their contents against the risk 
of fire due to negligence and for them to price the tender for the subcontract 
works accordingly’ © 

This is not to argue that Lord Mackay’s conclusion was right or wrong; rather 
that, even if the law of tort is the general law out of which the parties may 
choose to contract, duties of care do not exist generally. The limits on the scope 





46 n 27 above. 

47 n 10 above, 1011. It appears that Pacyfic Associates was cated in argument before the House of Lords, 
but it is not referred to ın Lord Mackay's speech. 

48 n 11 above, 317-318. La Forest J dissented on the question whether employees should be held liable 
m negligence to a customer of their employer (the employer having Hmited his liability to the 
customer to $40), holding that the employees owed no duty of care despite the nature of the damage. 
Tbe majority held that the employees owed a duty of care (on the basis of Donoghue and Anns v 
Merton London Borough Council [1978] AC 728) but were entitled to take the benefit of tbe 
Itmitation clause in their employer's contract with the customer. 

49 n 1 above, 247. 

50 n 3 above, 774 (emphasis added). 
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of clause 22.3.1 of the main contract in this case do not provide a complete or 
convincing explanation why it should be fair, just and reasonable to hold 
Thomson to be under a duty of care towards BT. Standard form contracts are 
intended, in part, to reflect what van Deventer has described as 'prevailing 
industry norms and practices'.! These, and the more general usages and 
expectations within the construction industry, are influenced, at least in part, by 
the decisions of the courts. In view of the tenor of judicial opinion at the time 
Thomson entered into its subcontract,?? it may well have been quite legitimate 
and reasonable for Thomson to take it that the risk of fire had been assumed by 
BT (and price their tender accordingly). It may not. But it is submitted that these 
issues require fuller treatment than they received, if the courts are to resist the 
argument that their approach to the interpretation of standard form contracts 
‘fails to take adequate account of their nature and purpose, and ... consequently 
... requires quite significant modification if the courts are to remain relevant to 
the needs of the construction industry' 5? 


The possibility of contractual solutions 


All that said, the decisions of the Lord Ordinary and Second Division did 
effectively allow Thomson to enjoy the benefit of an exemption clause to which it 
was not a party and which, furthermore, expressly did not extend to domestic 
subcontractors. This was held to be covered by Norwich and Aberdeen. Although 
some academic criticism greeted the decision of the Court of Appeal in Norwich, 
the policy reasons and commercial good sense of holding the employer to any 
exclusions or limitations of liability in the main contract, sbould the employer seek 
to circumvent these by suing a subcontractor or employee directly in negligence, 
have been judicially acknowledged.5? Such an approach does of course collide with 
what La Forest J in London Drugs described as ‘that pestilential nuisance',*5 the 
doctrine of privity. Given his conclusions on whether a duty of care was owed, 
Lord Mackay found it ‘unnecessary’ and ‘undesirable’ to cast doubt on the 
correctness of Norwich and Aberdeen. His Lordship's speech is, however, hardly 
sympathetic to these authorities.*” 

The strictness of the privity doctrine in English law has not prevented the courts 
from outflanking it, with both contractual?? and tortious? devices. It has been 
argued, however, that it is difficult to imagine a Scottish judge placing much 
emphasis on privity because, although, as in England, the general rule is that one 
cannot enforce or be burdened by terms in a contract to which one is not a party, 


5] R. van Deventer, The Law of Construction Contracts (London: John Wiley, Chancery Law 
Publishing, 1993) 139. 

52 8 January 1990. 

53 n 51 above. 

54 Ses eg B.S. Markesinis, ‘Eternal and Troublesome Triangles' (1990) 106 LQR 556; cf JN Adams 
and R. Brownsword, ‘Privity and the Concept of a Network Contract’ (1990) 10 LS 12 

55 As in Simmaan, Pacific Associates and London Drugs. 

56 n 11 above, 315. 

57 It may be noted that in Norwich, May LJ remarked that ‘in the circumstances the overall burden of the 
authorities supports the view [that the employer bore the nsk of fire] and accordingly I do not think it 
necessary to consider the question of the insurance position and subrogation rights as between the 
parties and their respective insurers’ (at 838) Furthermore, Norwich and Aberdeen were both, 
implicitly, approved by Lord Goff in Henderson, n 27 above, 196. 

58 See eg New Zealand Shipping Co v Satterthwatte (AM) & Co [1975] AC 154, Port Jackson 
Stevedoring v Salmond and Spraggon [1981] 1 WLR 138 

59 As in Norwich itself; see also eg White v Jones [1995] 2 AC 207. 
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the doctrine of ius quaesitum tertio provides a mechanism in Scots law for the 
recognition of third party rights in contract.9 But the very fact that, in Scotland, it 
is possible contractually to extend to a third party the benefit of an exemption or 
limitation clause may partly account for Lord Morison's dissent in the Second 
Division. As his Lordship put it: 
[Thomson] do not suggest that they are contractually exempted from the consequences of a 
breach of duty to take reasonable care by virtue of terms of their own contract or by those 
agreed between [BT] and the main contractors; ... if this had been the intention of 
[Thomson] there was no reason why they should not have contractually provided to that 
effect in their own contract; and if the other parties had intended to provide for such an 
exclusion, [there 1s] no reason in Scotland why that provision should not have been made for 
[Thomson's] benefit in the main contract. Ó! 


The first possibility adverted to here suggests that Thomson could have limited or 
excluded their liability to BT by so stipulating in the subcontract, in other words, 
that BT might have been bound by such a provision in a contract to which they 
were not party.8? The second adverts to the (more palatable) possibility of BT and 
the main contractor conferring upon Thomson an effective ius quaesitum tertio in 
the exemption clauses in the main contract. But were Lord Morison's assumptions 
well-founded? 

The basic requirement for the creation of a ius quaesitum tertio is that A and B 
intend, in their contract, to benefit C (who must be identified, but need not be 
named). There must also be delivery to C or equivalent evidence of an irrevocable 
investiture of rights. Traditional accounts of the doctrine suggest that C acquires 
only the right to enforce the intended benefit, whereas an exemption clause creates 
an immunity — a right not to have something done. But it has been argued that 
allowing the third party a defence to an action is no breach of principle and there 
is NO necessary reason why the contracting parties could not confer on the tertius a 
negative rather than positive right. Whether a subcontractor derived a ius 
quaesitum tertio from the relevant contractual terms was considered in Aberdeen 
Harbour Board. Yt was held on the facts of the case that he did not, but Lord 
Dunpark did not deny that it would be possible expressly to confer on 
subcontractors the benefit of clause 20C of the 1963 Edition of the JCT Standard 
Form. 

McBryde suggests that ‘because of a tendency to judicial restraint; a reluctance 
to take principle and expand or update it’,® the doctrine of ius quaesitum tertio is 
unlikely to be stretched in this way. Lord Morison appears to have assumed quite 
the contrary, and in practical and conceptual terms, it may well be that resorting to 
the ius quaesitum tertio doctrine would reflect more explicitly the parties' 
intentions and so constitute a solution preferable, because contractual, to the 
tortious solution adopted in Norwich and approved in Aberdeen. In England, 
privity often means that 'there is either a remedy in tort or there is no remedy' .66 
This will change once the Contracts (Rights of Third Parties) Bill, currently before 


60 J.G. Logie, ‘The Final Demise of Junior Books?" (1989), JR 5 14. 

61 n 3 above, 781. 

62 A possibility also apparently countenanced by Lord Prosser in Parkhead Housing, n 9 above, 816. 

63 See eg Carmichael v Carmichael’s Executrix, 1920 SC (HL) 195; Allan's Trustees v Lord Advocate, 
1971 SC (HL) 45. 

64 W. McBryde, 'Scots and English Contract Law' in P. Birks (ed), The Frontiers of Liability, Vol 2 
(Oxford: Oxford University Press, 1994) 154. 

65 ibid 152. 

66 White v Jones, n 59 above, 237, per Steyn LJ (CA). 
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Parliament, is enacted and enters into force.97 The position in Scotland is different, 
at least for the time being, and as such Lord Morison seems to have concluded that 
Thomson could have arranged to be contractually exempted from liability for fire 
damage. Since they had failed to do so, there was nothing in the contractual 
structure to defeat his Lordship's 'strong presumption' that a duty of care was 
owed. 

On the other hand, contracting parties might be forgiven for lacking confidence 
in the doctrine of ius quaesitum tertio, given its wholly rudimentary development 
along the above lines. In any event, the tendenty prior to the decision of the House 
of Lords in BT was to take account of the broad contractual setting and patterns of 
insurance coverage, and to resolve questions of duty of care by reference to that 
backdrop. It is submitted that the good sense of this stance is particularly apparent 
where the loss complained of is purely economic. Where the loss is physical, the 
instinct in favour of imposing a duty of care is bound to be stronger. But the more 
discriminating approach to duty of care seen in Marc Rich is not incompatible with 
that instinct, if in all the circumstances, the recognition of a duty of care is fair, just 
and reasonable. 


Selling in the Course of a Business Under the Sale of 
Goods Act 1979 


John de Lacy* 


Caveat emptor has been, and to some extent remains, a foundation principle of the. 
law of contract. However, in recent times this principle has been eroded as the law 
has sought to formally recognise that, in certain situations, a law of contract based 
upon the principle of equality of bargaining power is inappropriate. This trend was 
recently highlighted by the Unfair Terms in Consumer Contracts Regulations 
1994! which introduced the principle of good faith into certain types of contract 
where one of the parties was a consumer and the other a seller or supplier acting for 
purposes relating to his business? Nevertheless, these regulations were no more 
than a continuation? of a theme that gained prominence in the 1960s with the 





67 Although the provisions of the Bill would be unlikely to assist a subcontractor in the position of 


construction of the contract 1t appears that tbe parties did not intend the term to be enforceable by the 
third party' (cl 1(2)). It is submitted, nevertheless, that this does not necessarily or conclusively affect 
the determination of whether a duty of care in tort or delict 18 owed. 


wv 


* Faculty of Law, University of Manchester. 
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publication of the Molony Report* and was later reinforced by a Report of the Law 
Commission,? namely consumer protection. These Reports sought to highlight the 
injustice that could result from an unregulated system of contract law which left 
the parties to contracts to their own devices. This was particularly noticeable where 
consumers purchased goods from commercial concerns and were left, in many 
cases, to bear the risk of receiving defective goods with no effective remedy. In 
short the consumer was deemed to be incapable of negotiating an effective bargain 
to meet his needs.$ 

In order to meet some of these concerns the Sale of Goods Act 1893 was 
amended in 1973? to extend the protection available to buyers of goods.8 For our 
purposes, we need only confine ourselves to what is now section 14 (2) and (3) of 
the Sale of Goods Act 1979 (as amended)? which impose implied terms relating to 
satisfactory quality!? and fitness for purpose into sale of goods contracts.!! 
However, the protection afforded to buyers of goods, by these implied terms, 
only applies where those goods are sold by a seller ‘in the course of a business' .!? It 
is only sales made by a business seller that are deemed worthy of having terms 
relating to satisfactory quality and fitness for purpose implied into them. A sale by 
a private seller will not have these terms implied into the contract of sale. A buyer 
of goods in the latter situation will be reliant upon his own negotiating skills at the 
point of sale and will have to stipulate expressly for any protection in the event that 
the goods might later prove defective.!3 Caveat emptor is very much alive in this 
situation.1* 

The question most naturally posed by these developments is: in what 
circumstances will a seller of goods be deemed to have sold goods ‘in the course 
of a business' for these implied terms to become operative? Until recently there 
was no direct authority on this question and it remained problematic as to the 
situations in which section 14(2) and (3) would be applicable. These problems 
arose out of the fact that the courts had, in other contexts, applied a restrictive 
construction!» to the concept of acting ‘in the course of a business’ such that if this 
approach were to be deemed directly applicable to similar wording under the Sale 
of Goods Act it would frustrate the broad protection intended to be given to buyers 


LLL 
4 (1962) Cmnd 1781 Final Report of the Committee on Consumer Protection, Chairman J.T. Molony 


QC 

5 (1969) Law Commission Report No 24 Exemption Clauses m Contracts First Report: Amendments to 
the Sale of Goods Act 1893. 

6 See HC Deb vol 850 col 1153, 1973 per Sir Geoffrey Howe, Minister for Trade & Consumer Affairs, 
explaming the purpose behind, what was to become, the Supply of Goods (Implied Terms) Act 1973. 

7 See Supply of Goods (Implied Terms) Act 1973 and note, 1n particular, s 3. 

8 The Sale of Goods Act 1893 was subsequently repealed and replaced by the Sale of Goods Act 1979 
(as amended) which 1s still in force 

9 ibid. 

10 This phrase was introduced into the Act as a result of an amendment made to s 14(2) by the Sale & 
Supply of Goods Act 1994, s 1. Formerty the phrase was ‘merchantable re 

11 Under the Sale of Goods Act 1893 the fitness for purpose provision (now contained in Sale of Goods 
Act 1979, s 14(3)) was contained in s 14(1). 

12 See Sale of Goods Act 1979, s 14(2) and (3). The words ‘in the course of a business" were added to 
these sections in 1973 by virtue of the Supply of Goods (Implied Terms) Act, s 3. The Sale of Goods 
Act 1979, s 61(1) provides a non-exhaustive definition of ‘business’ as including ‘a profession and the 
activities of any government department’. 

13 cf Blakemore v Bellamy [1983] RTR 303. 

14 See Sale of Goods Act 1979, s 14(1). However, the buyer will have the protection afforded by ss 12 
(concerning title), 13 (concerning description) and, more rarely, 15 (concerning sales by sample) of 
the Act which contain no limitetion relating to the status of the seller 

15 See the cases cited at nn 18—20 below. 
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of goods when the 1973 reforms were enacted. Happily, in the case of Stevenson v 
Rogers'® the Court of Appeal has rejected this restrictive approach as being 
inapplicable to the Sale of Goods Act and in so doing has ensured that buyers have 
the fullest protection available under section 14(2) and (3). 


The facts 


The facts of Stevenson v Rogers were relatively straightforward. Rogers was a 
fisherman who sold his old fishing boat to Stevenson for £600,000. Unfortunately, 
Stevenson was not satisfied with tbe boat and alleged a breach of section 14(2) of 
the Sale of Goods Act. His claim could only proceed if the sale to him had been 
made by Rogers ‘in the course of a business’. At first instance it had been held, as a 
preliminary issue, that the sale had not been made in the course of a business and 
the buyer's case was therefore rejected. In reaching this decision the judge!” had 
relied upon two cases which had construed the same words albeit used under 
different statutes.18 These cases had established a narrow construction of the words 
in the course of a business' in that where the goods sold or purchased were not 
integral to the business of the respective seller or buyer, such as stock in trade 
goods, then one of two conditions would have to be satisfied in order for a sale or 
purchase to be said to be ‘in the course of a business’: 


e There would have to be sufficient regularity of similar transactions such that 
the cumulative effect of these transactions could be said to amount to a 
business in their own right;!9 or 

e The relevant transaction at issue, although of a one-off nature, was made with a 
view to profit such that it alone could be said to be a business transaction.2 


Applying this criterion to the facts the judge had concluded that the business of a 
fisherman was to deal in fish (ie his stock in trade) and not boats and it followed 
that unless the sale of the boat met one of the two conditions just described it 
would not be a sale ‘in the course of a business’ for the purposes of section 14(2). 
The sale of the boat did not meet either of these two conditions since no regularity 
of similar conduct was established and the sale was not made for profit but merely 
by way of getting rid of old equipment. 


The Court of Appeal decision 


In the Court of Appeal a very different view was taken on this issue. The leading 
judgment was given by Potter LJ?! who was of the opinion that, free of the 
constraints that other cases” might be thought to impose on the issue, one should 
simply take the words ‘in the course of a business’ as used in section 14(2) ‘at their 





16 [1999] 2 WLR 1064. 
17 Judge Anthony Thompson QC, sitting as a deputy high court judge. 


NLJ 758 
20 See also Corfield v Sevenways Garage Ltd [1985] RTR 109; Devlm v Hall [1990] RTR 320. 
21 With whom Sir Patnck Russell and Butler-Sloss LJ agreed. 
22 See n 18 above far these cases. 
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wide face value'.? Applying this test, it was clear that no restrictions should be 
applied when determining whether a sale was made ‘in the course of a business’. 
This point was reinforced by a simple comparison of the original 1893 Sale of Goods 
Act section 14(2),24 which had been amended in 197325 to expand the protection 
available to buyers of goods, and the present Sale of Goods Act 1979 section 14(2)6 
which was merely a consolidation of the 1893 Act as amended in 1973. This 
expansion of protection had removed the need for the seller to be a dealer? in the 
type of goods sold. It followed that a wide construction should be given to section 
14(2) when the seller was involved in a business and no attempt should be made to 
curtail the ambit of his business activity based on the type of goods being sold. 

Nevertheless, Potter LJ was to acknowledge that, despite this simple approach to 
construing section 14(2), ‘an ambiguity or real doubt’28 would emerge if one 
looked at the question of interpreting the words ‘in the course of a business’ with 
reference to other court decisions? which had demonstrated a ‘varied approach’30 
to the question. This was also reflected in the leading academic text which had 
changed its editorial to reflect the doubts concerning the true ambit of section 
14(2).?! In order to resolve this doubt and determine whether a wide or restrictive 
interpretation of section 14(2) was merited reference to Hansard was called for.?? 

Hansard revealed that the amendments made to section 14(2) of the Sale of 
Goods Act 1893, in 1973 were ‘founded upon’33 the 1969 Report of the Law 
Commission?! which was intended to extend the protection available to buyers of 
goods against business sellers. Indeed, the Law Commission Report had made it 
clear that the very type of dispute at issue in Stevenson v Rogers was intended to be 
covered by the revised section 14(2) and (3). The Law Commission Report had 
recommended that the use of the words ‘in the course of a business’ be added to 
section 14(2) because this formula did not lend itself, in their opinion, to a 
restrictive interpretation which would have limited the seller's business activities 
to those relating to his particular trade alone.35 The Report went on to state: 


eee 

23 [1999] 2 WLR 1064,1074G. This approach echoes that given by Mustill LJ in Rogers v Parish Ltd 
[1987] 1 QB 933, 942-943. 

24 This section read: "Where goods are bought by description from a seller who deals in goods of that 
description (whether he be the manufacturer or not), there ıs an implied condition that the goods shall 
be of merchantable quality ...’ (emphasis added). 

25 n 7 above. 

26 Which reads: "Where the seller sells goods in the course of a business, there 1s an implied [term] that 
the goods supplied under the contract are of [satisfactory] quality' The words in brackets were added 
when the 1979 Act was amended in 1994, see n 10 above. It should be noted that the sale in Stevenson 
v Rogers was made in 1988 and therefore, the original Sale of Goods Act 1979, s 14(2) governed the 
contract requiring the goods to be of ‘merchantable quality’ rather than the current “satisfactory 
quality’. Nevertheless, this had no bearing on the main issue of the case, which ıs equally relevant 
under the amended version of s 14(2), namely was the sale made ‘in the course of a business’? 

27 See n 24 above and contrast with n 26 above. 

28 [1999] 2 WLR 1064, 1075. 

29 On which see n 18 above. 

30 n 28 above. 

31 See Benjamin's Sale of Goods (London: Sweet & Maxwell, 2nd ed, 1981) at para 795 and compere 
with the latest edition (5th ed, 1997) at para 11—045 which has been amended to take into account the 
possible effects of the cases cited at n 18 above. A similar reservation is expressed in Atiyah The Sale 
of Goods (London Prtman Publishing, 9th ed, 1995) by J.N. Adams, at 132-133. 

32 Potter LY was of the opinion that the rule in Pepper v Hart [1993] AC 593 was applicable: [1999] 2 
WLR 1064,1075. 

33 HC Deb vol 850 col 1154, 1973 Vol 850 at 1154 per Sir Geoffrey Howe, Minister for Trade & 
Consumer Affairs, introducing the second reading of, what was to become, the Supply of Goods 
(Implied Terms) Act 1973. 

34 See n 5 above. 

35 ibid para 31 n 29. 
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Such a restrictive interpretation would defeat our main purpose which is to ensure that the 
conditions implied by section 14 are imposed on every trade seller, no matter whetber he is 
or is not habitually dealing in goods of the type sold... 

Thus, for example, where a coal merchant whose business it 1s to supply coal sells one of 
his delivery vehicles the condition of fitness should be implied; for the sale is part of the 
seller's business activities, even though he is not a dealer in vehicles.* 


These references enabled Potter LJ to state: 


Reference to Hansard and the First Report?’ makes clear that the mischief which parliament 
intended to rectify in relation to section 14(2) was that section 14(2) of the 1893 Act had a 
restrictive effect and was inadequate to impose on every business seller (whether or not 
habitually dealing in goods of the type sold) the implied condition as to merchantable 
quality. It was in that context that the draft clause annexed to the First Report was enacted 
without modification in section 3 of the [Supply of Goods (Implied Terms) Act 1973]. Thus, 
resort to the mischief rule confirms my view formed at first impression that the changed 
wording of section 14(2) should not be read as to bear [a restrictive ambit].?8 


Having established the true ambit of section 14(2) Potter LJ went on to deal 
directly with the two main authorities which had been pressed against reaching a 
wide construction of ‘in the course of a business’ and in favour of a restrictive 
approach. The first authority was the decision of the House of Lords in Davies v 
Sumner? Here, the House of Lords were required to construe whether a criminal 
offence had been committed pursuant to section 1(1)(a) of the Trades Description 
Act 196849 in circumstances where a self-employed courier had sold his old car 
(which he had used to make deliveries as a courier) applying a false description 
in relation to the mileage of the car. The courier would only commit an offence if 
he had sold the car ‘in the course of a trade or business’. The House of Lords 
found that no offence had been committed by tbe courier because his business 
involved making deliveries and not dealing in cars. The sale of the car had been 
no more than a ‘one-off’ transaction and evidence of regular similar conduct (ie 
other car sales) would be required to establish that such a sale was part of a 
business for the purposes of the Trades Description Act. However, Potter LJ was 
able to distinguish this case on two grounds: firstly, the case involved the 
construction of a statute imposing criminal, as opposed to civil, liability and 
therefore in the event of doubt a restrictive construction should be imposed; and, 
secondly, the relevant section*! also included the word ‘trade’ which ‘was apt to 
lead to an eiusdem generis construction of the word business'.57 The latter 
limitation was not a feature of section 14(2) of the Sale of Goods Act and, indeed, 
the 1973 reforms to an earlier version of that Act had been intended to remove 
any such limitation.* 

The second authority was the decision of tbe Court of Appeal in R & B Customs 
Brokers Co Ltd v United Dominions Trust Ltd.“ Here, the Court of Appeal was 
required, inter alia, to decide whether a company, whose main business was that of 
a freight forwarding and shipping agency, purchased a car as a consumer for the 





36 ibid nn 31 and 32. 

37 See n 5 above. 

38 [1999] 2 WLR 1064, 1075. 

39 [1984] 1 WLR 1301. 

40 This provides: ‘Any person who, m the course of a trade or business, (a) applies a false trade 
description to any goods .. shall ... be guilty of an offence’. 

41 ibid. 

42 [1999] 2 WLR 1064, 1075 per Potter LJ. 

43 See n 36 above and text thereto. 

44 [1988] 1 WLR 321. 
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purposes of section 6(2) of the Unfair Contract Terms Act 1977.45 If the company 
did qualify as a consumer buyer then an exclusion clause the seller had inserted 
into the contract of sale would have been void against them. The key issue to be 
resolved was whether the buyer purchased the car ‘in the course of a business'46 
since if he did then he would not qualify as a consumer buyer for the purposes of 
that Act. The Court of Appeal found that the buyer did not purchase 'in the course 
of a business' and therefore qualified as a consumer, relying heavily on the prior 
decision of the House of Lords in Davies v Sumner.^! It was stated that it would be 
‘unreal and unsatisfactory’*® to conclude that the words used in both the Trades 
Description Act 19684 and Unfair Contracts Terms Act 1977 relating to ‘business’ 
should be interpreted by the courts in a different manner. On this approach, the 
Court of Appeal had little difficulty in following Davies v Sumner and holding 
that, because the buyer did not deal in cars, regularity of similar purchases would 
need to be established in order to classify the purchase as having occurred 'in the 
course of a business'. 

The R & B Customs Brokers case clearly presented greater difficulties to the 
Court of Appeal in Stevenson in their attempt to distinguish the precedent since it 
involved the construction of a statute in the civil context where a restrictive 
construction would not automatically be called for. Also, the case involved 
identical wording to that contained in section 14(2) which arose in the context of a 
contract of sale, albeit involving a different statute. Nevertheless, Potter LJ was 
able to distinguish the case on three grounds: 


e The ratio of the R & B Customs Brokers case was limited to its context, 
namely, a construction of section 12 of the Unfair Contract Terms Act 1977. 

e The meaning of the phrase ‘in the course of a business’ in section 12 was not 
treated as being dependant upon the meaning of that phrase as used in section 
14(2) of the Sale of Goods Act 1979. Therefore, the court in R & B Customs 
Brokers did not consider the legislative history of section 14(2)°° and whether 
it needed to be distinguished from section 12 of the Unfair Contract Terms Act. 
Nor did the court consider whether, if a common interpretation was called for, 
section 14(2) should preva in setting the common standard. 

e The dicta of Neil LJ’! that might suggest that a common interpretation should 
be adopted by the courts when construing similar language in different statutes 
lacked the benefit of contrary argument when applied to section 14(2) and in 
particular the specific references to Hansard>* and the First Report of the Law 
Commission?? which clearly demonstrated that a common approach should not 
be adopted in this particular case. 


45 This section renders void any attempt by a seller to exclude liability for breach of the implied terms 
lad down by the Sale of Goods Act 1979, ss 13-15 as against a consumer. For these purposes a buyer 
will qualify as a consumer if: ʻa) he neither makes the contract in the course of a business nor holds 
himself out as doing so; and b) the other party does make the contract in the course of a business; and 
C). . the goods [sold] ... are of a type ordinarily supplied for pnvate use or consumption’: see Unfair 
Contract Terms Act 1977, s 12(1) definition of ‘dealing as a consumer’. 

46 See Unfair Contract Terms Act 1977, s 12(1), quoted ibid. 

47 [1984] 1 WLR 1301. 

48 [1988] 1 WLR 321, 329 per Dillon LJ and 336 per Neil LJ. 

49 See n 40 above. 

50 Potter LJ was to acknowledge that Neil LJ made passing reference to s 14(2) in R & B Customs 
Brokers [1988] 1 WLR 321, 334, but this reference was purely obiter. 

51 ibid. 

52 See n 33 above 

53 See n 34 above and text thereto. 
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Having managed to distinguish this case it followed that the Court of Appeal in 
Stevenson were free to adopt a wide construction of section 14(2). Nevertheless, 
clearly fearing that some commentators might find these distinguishing features 
hard to accept, Potter LJ went on to demonstrate a sense in which both Stevenson 
and R & B Customs Brokers could be said to be in harmony. This harmony was 
achieved by recognising that the purpose of both section 14(2) of the Sale of Goods 
Act 1979 and section 12 of the Unfair Contract Terms Act 1977 was consumer 
protection. By giving a wide construction in Stevenson and a narrow construction 
in R & B Customs Brokers to the phrase ‘in the course of a business’ the courts 
were promoting and protecting the interests of the consumer. If the court had not 
adopted a wide construction in Stevenson but, instead, merely followed the narrow 
construction given in R & B Customs Brokers then they would have restricted the 
protection available to consumers under section 14(2)* which would have 
amounted, in Potter LJ’s opinion, to ‘an unacceptable example of the tail wagging 
the dog' .55 


Sale ‘in the course of a business’ explained 


The decision of the Court of Appeal in Stevenson v Rogers is important because it 
has now clarified the law with respect to how section 14(2)58 of the Sale of Goods 
Act 1979 (as amended) should be construed. In order that a sale can be said to have 
been made ‘in the course of a business’ one now needs to focus inquiries purely on 
the capacity of the seller at the time of the sale. For these purposes the nature of the 
goods being sold will not be determinative of the issue, as might previously have 
been thought to be the case in some quarters. Therefore, so long as we can 
objectively establish that the seller is involved in a business (as opposed to being a 
private individual selling goods on an ad hoc basis) then be will be caught by 
section 14(2) no matter what type of goods are being sold. The fact that a business 
seller is selling goods other than his stock in trade will no longer present any 
problems in the way of section 14(2) operating. The fact that the seller's normal 
business does not involve any sale of goods, other than those goods relating to the 
transaction at issue, will also make no difference and section 14(2) will still be 
applicable. In the majority of cases an objective analysis will reveal the capacity of 
the seller at the point of sale and it will be obvious whether he is involved in a 
business or not However, there will remain a minority of cases in which the 
business capacity of the seller might not be apparent at the time of sale. In this 
situation the two conditions already established by the courts when construing 
other statutes57 will be relevant as a fall-back position in order to determine the 





Contracts Regulations 1994; see Reg 2(1) definition of ‘consumer’ Although, certain comments of 
Dillon LJ in that case; see [1988] 1 WLR 321, 331, might be used to the contrary, it 15 submitted that 
these comments are now out of line with current judicial attitudes with regard to the issue of piercing 
the corporate veil; see generally Adams v Cape Industries pic [1990] Ch 433. 

55 [1999] 2 WLR 1064, 1077. 

56 This will also apply to s 14(3) of the Act and also to the similar provisions found in: Supply of Goods 
(implied Terms) Act 1973, s 12X3) (concerning bire-purchase contracts); Supply of Goods & 
Services Act 1982, ss 42X4) (concerning contracts of hire); 9(2)(4) (concermng other contracts for 
the transfer of goods). 

57 See nn 19 and 20 above and text thereto. 
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reality of the seller's capacity. Therefore, it will be the nature** or frequency? of 
the respective transaction which will determine the seller's capacity as a business 
seller. 


The implications of Stevenson 


The most obvious implication of the Stevenson case is that all business sellers of 
goods will now automatically attract the implied terms laid down by section 14 of 
the Sale of Goods Act 1979 into their contracts of sale.9 However, the case is of 
significance for a number of other reasons. It is a decision which signals a 
fundamental policy shift in our system of contract law when applied to contracts of 
sale. Originally, we had the position of pure caveat emptor, both the seller and 
buyer of goods were free to negotiate the terms of their contract as they thought fit. 
Under this system the main purpose of the law was to enforce the parties' bargain 
as agreed, it would neither add to nor, subtract from, the express terms of that 
bargain. Obviously, in many cases a buyer (particularly the consumer) would fail 
to stipulate an appropriate standard for the goods to reach such that so long as the 
goods supplied by the seller met their description®! then the buyer would have 
no general remedy should some defect materialise in the goods.92 By 1893 the first 
Sale of Goods Act had recognised a modification to this principle and, inter alia, 
the implied term relating to merchantable quality was imposed into sales 
contracts.$ Nevertheless, this implied term was subject to a limitation in that it 
could only apply if the seller was a dealer in the type of goods being sold.9^ By 
1973 it was recognised that this restriction was inappropriate and the implied term 
should apply more generally to all business sellers irrespective of whether they 
were dealers in the relevant goods or not. This is the position we have today under 
the second Sale of Goods Act 1979 (as amended), the implied term having been 
reclassified as satisfactory quality. The decision in Stevenson confirms this 
statutory expansion and reflects the underlying policy that it is best for sellers of 
goods to bear the risk of goods not being of satisfactory quality. The buyer of 
goods should be protected in this situation against his omission to stipulate for the 
quality of the goods he is purchasing. In other words we see a development in the 
law seeking to impose a certain basic standard of quality for goods that all buyers 
can automatically expect, namely that the goods supplied by the seller be of 


‘satisfactory quality’. 


58 ie a one off sale for profit. 
59 ie regularity of similar transactions 
60 Subject to possible exclusion pursuant to Unfair Contract Terms Act 1977, s 6(3). 


contract its performance would be fundamental such that any breach by the seller would allow the 
to reject the goods offered and reclaim the purchase price; see generally: Randall v Newson 
(1877) 2 QBD 102, 109 per Brett JA; Nichol v Godts (1854) 10 Exch 191. 

62 Seo n 6 above and text thereto. Note also: Ward v Hobbs (1878) 4 App Cas 13, 26 per Lord O'Hagan; 
Chanter v Hopkins (1838) 4 M & W 399. 

63 It should be noted that the Sale of Goods Act 1893 was, to a large extent, a codification measure and 
that the common law had, to some extent, come to recognise the protection which was to become 
embodied in the statutory implied terms; see Jones v Just (1868) LR 3 QB 197, 202—203 per Mellor J 
(explaining the common law at that time) 

64 See n 24 above. 

65 This policy ıs also applicable for the other 1mplied terms laid down by the Act; see ss 12-15. 

66 See s 14(2). 
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This leads us naturally to the question as to whether it is justified that all 
business sellers should have to bear the risk of liability for the implied terms. It 
should be noted immediately that Stevenson is important to this question only 
insofar as it confirms that all business sellers are liable for breaches of section 
14(2) and (3). No problem had emerged as to a seller's potential liability for 
breaches of the other implied terms laid down by the Sale of Goods Act 197997 
which automatically applied to all sellers irrespective of their capacity at the point 
of sale.58 

On a general level one might explain why a business seller should bear the risk 
for the implied terms on the basis of the following factors: 


e Experience: this relates to the seller's experience and encompasses two 
elements: 


1) if the seller is a dealer in the relevant goods he can be taken to have 
experience and knowledge of those goods and should, therefore, be in a 
position to deal with any problems arising with the goods; 

i) the mere fact that the seller is involved in a business (even if he is not a 
dealer in the goods) means that he should have an appreciation of the 
general workings of commerce including the law especially in relation to 
the formalities of contract. Therefore, he should be in a position to adjust 
his affairs in accordance with the demands the law places on him with 
regard to the implied terms. 


e Financial Resources: the seller is probably in a better financial position to 
bear the risk of loss associated with the implied terms. The seller’s financial 
position is likely to be fortified by the following factors which can be taken on 
either an individual or cumulative basis: 


i) accrued finances — the wealth that the seller's business has already 
generated; 

ii) potential finances — the wealth that can be generated from the seller's 
future business which might include price rises to cover the actual loss or 
potential future risk; 

iii) insurance — the seller is probably in the best position to insure against the 
risk. 

e Equality of Bargaining Power: as a general proposition most sales of goods 
will involve buyers who are not in a position to negotiate effectively with the 
seller as to the terms of the contract. The imposition of the implied terms into 
all contracts of sale serves to redress the balance in favour of the buyer. 

e High Standards: by imposing implied terms into contracts of sale the law is 
signalling society's desire that certain key standards should be present in all 
contracts of sale. Sellers are thereby encouraged to ensure that their goods 
meet these basic standards upon penalty of civil liability for losses that might 
otherwise result in favour of the buyer. 


67 See ss 12, 13, 15. 

68 ie these sections do not contam the wording ‘in the course of a business’. The Act automatically 
umposes liability in these cases because, with the exception of s 15, the nature of these implied terms 
15 deemed to be fundamental to the contract of sale whether it be the implied term relating to title; s 12 
or, descnption; s 13, such that rt would be unconscionable not to impose them into every contract of 
sale. With respect to 8 15, regarding sales by sample, thus section probably contains no restriction 
relating to the seller's capacity as a business because it was assumed that only business sellers would 
engage in this type of sales transaction. 
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These factors amount to an objective justification for imposing certain risks on 
sellers of goods. It is to be hoped that an individual case involving a seller of goods 
would fall within one or more of the factors listed. However, it cannot be denied 
that there will inevitably be situations in which an individual seller falls outside 
these factors. One might be tempted to excuse such a casualty on the basis that the 
greater good is still served by having such a system of liability. After all it is a 
reasonable deduction (figures not being available) that greater benefits will accrue 
to the class of buyers taken as a whole from this system, rather than by seeking to 
protect the odd isolated case where a seller fails to fit into the typical role model on 
which the justifications for his liability are based. In effect the seller in Stevenson 
was making the plea of the non-role model seller. There the sale was made by a 
fisherman selling off his principal business asset (his fishing boat) to another 
fisherman in order to finance the continuation of his business. His argument was 
essentially — this is a sale by a business but it is not a sale made in the course of that 
business and therefore section 14(2) should not apply. Of course this argument was 
to fail, but is such a party to be regarded as an inevitable casualty in the wider 
scheme concerning the legal regulation of sale of goods contracts? 

The simple answer to this question is that the law has at least attempted to meet 
the needs of sellers in this situation. One of the key features of the Stevenson case 
was that it merely concerned a preliminary issue, it did not address the more 
fundamental point as to whether the seller was actually liable for a breach of 
section 14(2). In this respect it is important to note that section 14(2) does not seek 
to impose an absolute system of liability on a seller irrespective of his 
circumstances.” The key concept of section 14(2) is that the seller is required to 
supply goods which are of 'satisfactory quality'. However, the standard of 
‘satisfactory quality’ will vary from contract to contract depending on the precise 
circumstances of the parties to that contract. For example, if any defect in the 
goods is drawn to the buyer's attention prior to the contract?? or, the buyer actually 
inspects the goods and should have discovered a defect by virtue of that 
examination,’! then there will be no breach of section 14(2).72 With regard to the 
actual meaning of 'satisfactory quality' the Act tells us that this is the standard 
which would be regarded as such by a reasonable person taking into account any 
description applied to the goods, the price of the goods and all the other relevant 
circumstances surrounding the contract of sale.” Therefore, we have an objective 
test with a large degree of discretion imparted to the hypothetical reasonable 
person when assessing the question of whether goods are of satisfactory quality or 
not. Nevertheless, the section is intended to be a non-technical piece of legislation 
which should allow the fact-finding judge, who is called upon to adjudicate, to 
arrive at a decision without having to explore any intricacies of the law.7* In many 
cases a decision under section 14(2) could be reached by asking the question: has 


69 A similar qualification is found 1n respect of s 14(3) requiring that goods supplied be reasonably 
fit for their purpose. However, this implied term will only apply where the buyer makes his 
purpose known to the seller and: i) the buyer does rely, and ii) it is reasonable for the buyer to 
rely, upon the skill or judgement of tbe seller ın supplying the goods; cf Slater v Finning Ltd 
[1997] AC 473. 

70 cf Bartlett v Sydney Marcus Ltd [1965] ] WLR 1013. 

71 cf R & B Customs Brokers Ltd v United Dominions Trust Ltd [1988] 1 WLR 321, 326 per Dillon LJ 

T2 See s 14(2C). 

73 See s 14(2A). Regard should also be had to s 14(2B) which provides a supplementary list of non- 
exhaustive factors to also take into account when assessing the quality of the goods supplied by the 
seller. 

74 See Rogers v Parish Ltd [1987] 1 QB 933, 942-943 per Mustill LJ. 


© The Modern Law Review Limited 1999 785 


The Modern Law Review [Vol. 62 


the buyer got value for money?/5 On this assessment the higher the price 
demanded by the seller for the goods then the higher the standard of 'satisfactory 
quality’ that will be expected of him. Likewise, the nature of the goods being 
sold will also influence the standard expected of the seller. Although section 
14(2) applies equally to both new and secondhand goods, in the case of 
secondhand goods the reasonable expectations of the buyer will obviously be 
lower than if he were purchasing new goods.?6 The latter point is also likely to 
be reflected in the price for which the goods are being sold since secondhand 
goods will generally be sold at a greatly reduced price. As Lord Denning once 
explained, ‘a buyer, when he buys [secondhand goods] should realise that 
defects may appear sooner or later’.”’ It is instructive at this point to remember 
that the sale in Stevenson concerned secondhand goods. 

From this discussion it is clear that a business seller of goods can, to some 
extent, shape tbe expectations that will be demanded of him by virtue of his 
conduct prior to the sale. If the seller sells the goods for a high price?? and/or 
creates high expectations in the buyer by, for example, making extravagant claims 
for the goods or, by giving a colourful description to the goods, then the seller can 
have only himself to blame should defects later materialise and the goods prove 
unsatisfactory to the buyer.? Conversely, if the seller sells the goods for a 
relatively low price and does not seek to make any claims in respect of the goods 
then the buyer's reasonable expectations will be correspondingly lower, as will 
also be the standard of 'satisfactory quality' for the purposes of section 14(2). 

The second method by which the Jaw has attempted to meet the seller's desire to 
limit his risks of liability from the implied terms is via the regulation of exclusion 
clauses. The law has sought to differentiate here between two classes of buyer, 
namely the consumer buyer and the non-consumer buyer. In the case of the 
consumer buyer the seller is prevented from excluding or restricting his liability for 
breach of the implied terms.9 This blanket prohibition can be justified for the 
reasons already given in the context of why a seller of goods should have to bear 
the burden of the implied terms in the first place. However, perhaps the main 
reason why we have a blanket prohibition in this context is the fact that a consumer 
is, as a general rule, not of equal bargaining power and would be unlikely to 
appreciate the significance of agreeing to accept an exclusion or limitation clause 
in a contract of sale. The law cannot be seen to be giving with one hand, by virtue 
of imposing implied terms, but then taking away with the other hand, by virtue of 
allowing the seller to contract out of his liability for breach of those same implied 
terms. Prior to 1973 exemption clauses were 'capable of making grave trouble for 





75 ibid 944. 

76 Business Applicatlon Specialists Ltd v Nationwide Credit Corp Ltd [1988] RTR 332. 

77 Crowther v Shannon Motor Co [1975] 1 WLR 30, 33. For a recent application of this principle under 
the new s 14(2) see Thain v Anniesland Trade Centre 1997 SCLR 991, 998 per Sheriff Principal 


MacLoed. 

78 cf Brown v Cratks [1970] 1 WLR 752, Beecham & Co Ltd v Francis Howard & Co Pty Ltd [1921] 
VLR 428. 

79 Even if it can be found that goods supplied by the seller are not of satisfactory quality the Sale of 
Goods Act attempts to alleviate the seller's burden in one special situation. This 1s where the 
does not deal as a consumer (defined in Unfair Contract Terms Act 1977, s 12, by virtue of s 61(5A)) 
and there 1s a breach of a term implied by ss 13-15 but, the effect of the breach ‘is so alight that it 
would be unreasonable for him to reject’, then the buyer 1s demed the right to treat the breach as a 
breach of condition (which 1s the normal classification of these implied terms; see: ss 13(1A), 14(6), 
15(2)) but, may instead treat the breach as a breach of warranty, s 15A(1)(b). 

80 Unfair Contract Terms Act 1977, s 6(2) 
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the consumer’®! and their widespread use in the retail sales sector would have 
undermined the reforms and entire rationale of having implied terms if they had 
been allowed to remain unchecked. Thus, they were rendered void against 
consumer buyers by virtue of the Supply of Goods (Implied Terms) Act 1973 at 
the same time as the ambit of the implied terms was extended. Despite this 
statutory assault on exclusion clauses, aimed at protecting consumer buyers, on a 
more general level the Sale of Goods Act still recognises (subject to the Unfair 
Contract Terms Act 1977) the rights of parties to the contract of sale to agree 
exemptions or variations to any right, duty or liability which would otherwise arise 
under a sale of goods contract by implication of law.9? 

With this backdrop in mind it becomes clear why we see the need to 
differentiate between the consumer and non-consumer buyer. In the case of the 
non-consumer buyer the general presumption is that the parties do deal with 
each other on an equal footing and are capable of negotiating an effective 
agreement that meets their needs. Therefore, the law allows a seller of goods to 
exclude or restrict™ his liability in this situation. However, recognising that, as 
a matter of practice, not all non-consumer buyers will be able to deal with the 
seller on an equal basis, the law has added a qualification to that ability to 
exclude/restrict liability.55 That qualification is that any term seeking to 
exclude/restrict liability must satisfy a requirement of reasonableness.® For 
these purposes, the requirement of reasonableness 'is that the term shall have 
been a fair and reasonable one to be included having regard to the 
circumstances which were, or ought reasonably to have been, known to or in 
the contemplation of the parties when the contract was made'.87 This broad test 
of reasonableness is supplemented by a requirement that regard should also be 
had to the factors listed in Schedule 2 of the Unfair Contract Terms Act 1977 
in attempting to decide whether an individual term is reasonable or not.88 Key 
to these supplemental factors is that the court is directed to consider the 
strength of the parties’ bargaining position at the time of the contract.9? 
Although the burden of proof is effectively placed on the seller to demonstrate 
that an exclusion cJause is reasonable?? there is no reason why he should not be 
able to meet this requirement in this situation. Given the fact that Stevenson 
situations are one-off events which will, in the majority of situations, involve 
the disposal of old business equipment there seems no reason why the 


81 See the Law Commission Report, n 5 above, para 65. 

82 See s 4 introducing a new s 55(4) into the Sale of Goods Act 1893. The latter section was itself later 

and transferred to the Unfair Contract Terms Act 1977, s 6(2) which now regulates this area. 

83 See s 55(1) 

84 It is thought unlikely that, in Stevenson type situations, many sellers would seek to restrict their 
lability to a monetary sum (note also Unfair Contract Terms Act 1977, s 11(4)) in preference to 
simply excluding full liability for breaches of s 14(2)(3). 

85 We could not expect the corner-shop to be regarded as an equal when negotiating a purchase of 
supplies from a large plc. It mght also be argued that not all consumers need protection and so a 
reasonableness test could also be incorporated in the situation where a seller sought to exclude 
lability against the consumer However, this view, whilst doubtlessly reflecting a minority of 
situations, would be impractical to ever implement because it would lead to difficult and wasteful fact 
finding inquiries directed at the status of the consumer and his bargaining capability. The latter point 
would effectively encourage litigation which the consumer would be ill-disposed to become engaged 
in; see the Law Commussion Report, n 5 above, para 72. 

86 Unfair Contract Terms Act 1977, s 6(3). 

87 ibid s 11(1). 

88 s 11(2). 

89 See Sched 2 at para a 

90 See s 11(5). 
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exclusion clause should not be deemed reasonable if the buyer is fully informed 
of the circumstances of the sale?! and the fact that the exclusion clause is a 
condition of the sale. A business buyer should be able to look after himself in 
this situation especially given the fact that the goods being sold are not integral 
to the business of the seller such that the normal expectations relating to a 
dealer of such goods could not be reasonably contemplated by the parties.” 
The fact that the term was brought to the attention of the buyer?? effectively 
restores the sale to the position of caveat emptor. 

It is submitted therefore, that future Stevenson sellers can protect their interests 
by utilising an exclusion clause as a term of the contract of sale. Although they 
will remain vulnerable to the claims of consumer buyers, this should not cause 
them undue problems for two reasons. Firstly, the very nature of Stevenson is 
that we are dealing with a one-off situation such that a seller is not going to 
encounter this type of buyer on a regular basis. Secondly, the Unfair Contract 
Terms Act, in protecting consumer buyers, limits the status of such a buyer to the 
situation where the goods being purchased 'are of a type ordinarily supplied for 
private use or consumption’. The effect of this limitation is to reduce greatly 
the number of situations in which a buyer will be able to qualify as a consumer 
buyer. Indeed, the Stevenson case is itself a good example of this trend because 
the fishing boat that was sold in that case could hardly be brought within the 
Unfair Contract Terms Act definition of goods thereby according consumer 
status to the buyer.” 

There is however, at present, one potential problem with this conclusion. This 
stems from the courts' interpretation of the situations in which a buyer will qualify as 
a consumer under the Unfair Contract Terms Act. To qualify as a consumer the 
Unfair Contract Terms Act 1977 lays down three requirements,™ the most important 
of which, for our purposes, is that the buyer must not make the contract in the course 
of a business nor, hold himself out as doing so. The problem here stems from the 
decision in the R & B Customs Brokers case?! where the Court of Appeal applied a 
very narrow construction to the concept of buying goods 'in the course of a 
business’ 99 This narrow approach was rejected in Stevenson but it leaves us with the 
position that the concept of either buying or selling goods 'in the course of a 
business' is fundamentally different. When we are considering whether a seller has 
sold goods ‘in the course of a business’ we must apply a wide concept” but, when 
considering whether a buyer has bought goods 'in the course of a business' we must 





91 There will be overlap here with the issue of lability for breach of s 14(2). For example, a seller could 
not be allowed to sell the goods for a high price and apply an extravagant description to the goods, 
thereby raising the buyer’s legitimate expectations, but then seek to absolve himself of all 
responsibility for this conduct by relymg on an exclusion clause. The latter conduct would clearly be 
unreasonable. 

92 In this situation the policy arguments, already advanced in favour of imposing prima facie liability 
upon the seller for the implied terms, are effectively negated by the express (ie informed) consent of 
the parties to the contract of sale. 

93 See Sched 2 pera c. 

94 s 12(1Xc). 

95 It should be noted that the Unfair Contract Terms Act 1977 also imposes two other requirements in 
order that a buyer can qualify as a consumer, see s 12(1)(aXb) 

96 See s 12(1), these requirements are listed at n 45 above. It should be noted however, that any sale of 
goods made via an auction or by competitive tender will mean that the buyer cannot qualify as a 
consumer: s 12(2). 

97 [1988] 1 WLR 221. 

98 See text immediately following n 18 above. 

99 Stevenson v Rogers [1999] 2 WLR 1064 


788 © The Modern Law Review Limited 1999 


September 1999] Stevenson v Rogers 


apply a narrow concept.!9? Tt is submitted that the current law is now in a conceptual 
mess. 
Given the extensive review of the history behind section 14(2) of the Sale of 
Goods Act 1979, in Stevenson it is submitted that this case must ultimately prevail 
and set the standard for both situations. The Law Commission Report of 196910! 
was the ultimate source of both the Sale of Goods Act 1979, section 14(2) and the 
Unfair Contract Terms Act 1977, section 12(1). We have already discussed the 
history of section 14(2) and the fact that a wide construction was intended.102 The 
Law Commission were also well aware that the same problem could also arise 
when looking at the issue from the point of view of the buyer, in that there would 
be business buyers of goods who purchased goods incidentally to their main 
business. In this situation it could be argued that the business buyer had no 
knowledge or experience in the goods and would, therefore, be as equally 
deserving as a private buyer of the same goods who benefited from a prohibition 
against allowing a seller to exclude liability for the implied terms.!0? However, the 
Law Commission were also aware that this category of buyer could also be 
protected via the concept of reasonableness if it were imposed as a condition for 
the validity of an exclusion clause in all business buyer cases.! Ultimately, the 
Law Commission were divided as to which route should be taken by the legislature 
and therefore their Report suggested two alternatives to cater for both 
viewpoints.!© The legislature decided to take the wide viewpoint advocating that 
a business buyer be protected via the imposition of a reasonableness requirement 
and rejected a narrow concept of business buyer which would have been confined 
to a buyer purchasing stock in trade goods.!% We see this wide definition today in 
section 12(1) of the Unfair Contract Terms Act 1977. Nevertheless, this still leaves 
us with the problem of precedent and the fact that the R & B Customs Brokers case 
will continue to govern the ambit of who qualifies as a consumer, under the Unfair 
Contract Terms Act 1977, until the House of Lords gets the opportunity to overrule 
it. Therefore, a seller of goods will, for the time being, not have the full protection 
that was intended to be available to him via the use of an exclusion clause. 
Regard should also be had to the Unfair Terms in Consumer Contracts 
Regulations 1994 which apply to all natural persons who purchase goods for 
purposes which are outside their business from a seller who sells the goods for 
purposes relating to his business.!© It would seem that these Regulations would 
potentially apply to Stevenson type sellers since the definition of ‘seller’ is 
sufficiently wide enough to cover this situation.!°% The effect of these 
Regulations would be to render non-binding! any unfair exclusion clause, 


100 R & B Customs Brokers Co Ltd v United Dominions Trust Ltd [1988] 1 WLR 321. Tbe Unfair Terms 
in Consumer Contracts Regulations 1994 would appear not to be susceptible to this narrow type of 
construction since it limits ‘consumer’ status to a natural person who purchases goods ‘for purposes 
which are outside his business’: see Reg 2(1) definition of ‘consumer’. 

101 See n 5 above. 

102 See nn 35 and 36 and text thereto. 

103 See the Law Commussion Report, n 5 above, para 81. 

104 ibid para 95. 

105 ibid peras 90-94 and p 56 Alternative A (the rejected narrow alternative), and pera 95 and p 58 
Alternative B (the accepted wide alternative). 

106 See Supply of Goods (Implied Terms) Act 1973, s 4 introducing a new Sale of Goods Act 1893, s 
55(7) 





107 See Reg 2(1) definition of ‘consumer’ and ‘seller’. 

108 ibid. However, the buyer in Stevenson would not have qualified as a consumer under the Regulations 
since be purchased the goods for business purposes. 

109 By virtue of Reg 5(1). However, the contract of sale remains binding on the parties 1f it 1s capable of 
continuing in existence without the unfair term: Reg 5(2). 
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which was not individually negotiated,!!? so long as it was contrary to the 
requirement of good faith thereby causing a significant imbalance in the parties 
rights and obligations under the contract of sale to the detriment of the 
consumer.!!! For these purposes an exclusion clause, which had not been 
individually negotiated, would be assessed as to its fairness by taking into 
account the nature of the goods being sold and by referring to all the 
circumstances attending the conclusion of the contract of sale as well as all the 
other terms of that contract or any other contract on which it was dependant.!? 
The assessment of good faith would be made according to the criteria listed in 
Schedule 2 of tbe Regulations.!? Although these criteria emphasise the 
importance of the strength of the bargaining position of the parties!!* they also 
refer, inter alia, to the extent to which the seller has 'dealt fairly and equitably 
with the consumer’.!!5 Therefore, it is submitted that so long as the seller deals 
with the buyer in the same manner as was mentioned above so as to deem the 
exclusion clause reasonable for the purposes of the Unfair Contract Terms Act 
1977116 there is no reason why the seller should lose out pursuant to the 
Regulations of 1994.117 If the seller does not rely upon an exclusion clause 
contained in a standard form contract!!? such that it can be said that the 
exclusion clause was individually negotiated then the Regulations will have no 
application at all, although the burden of f is on tbe seller to demonstrate 
that the clause was individually negotiated.!!? The Regulations are only likely to 
assume any importance in two situations: firstly, if the goods being purchased 
fall outside the Unfair Contract Terms Act's!?? definition of consumer goods,'?! 
and secondly, in a situation where a seller disposes of the goods via auction. 

It can be seen then, that although tbe decision in Stevenson has served to confirm 
a potentially wide liability upon business sellers, the law does provide mechanisms 
by which that liability can either be prevented from emerging in the first place or, 
to a more limited extent, liability can be excluded should it ever emerge. Given the 
trend in recent times towards ensuring that goods reach certain standards when 
they are put into circulation, it is submitted that our statutory regulation under the 





110 See Reg 3(1). 

111 See Reg 4(1). 

112 See Reg 4(2). Regard should also be had to Sched 3 of the Regulations which contains an indicative 
but, non-exhaustive, list of the terms which may be regarded as unfair, see Reg 4(4). 

113 By virtue of Reg 4(3). 

114 See Sched 2 para (a). 

115 See Sched 2 at para (d). 

116 See nn 91-93 above and text thereto. 

117 The concept of equality of bargaining power will clearly hold sway in this situation and the seller will 
have to ensure that the consumer is made fully aware of the nature and consequences of the exclusion 
clause prior to the conclusion of the contract of sale; cf Barclays Bank Plc v O'Brien [1994] 1 AC 
180, 196 per Lord Browne- Wilkinson. 

118 Reg 3(3) deems that terms which have been drafted in advance and which the consumer has not been 
able to inftuence ‘shall always be regarded as not having been individually negotiated’. 

119 See Reg 3(5). 

120 Tbe consumer buyer will always seek to rely upon the 1977 Act wbere he can because exclusion 


Reg 4. 

121 On which see n 96 above and text thereto 

122 Note also Sale of Goods Act 1979, s 57 Regard should also be had to the effect of s 14(5) of the Act 
which could apply so as to convert a sale by a private seller via auction into a sale in the course of a 
business £o as to attract s 14(2) in a situation where reasonable steps were not taken to inform the 
buyer of this fact; cf Boytor v Thomson [1995] 2 AC 628. 
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sale of Goods Act 1979 (as amended) and under both the Unfair Contract Terms 
Act 1977 and the Unfair Terms in Consumer Contracts Regulations 1994 have 
achieved a reasonable balance between the needs of both sellers and buyers of 
goods. Therefore, the prudent seller in future Stevenson type situations has legal 
mechanisms available to him to ensure that the prima facie liability imposed upon 
him by section 14(2) will cause no great problems. 


Conclusion 


It is submitted that the decision in the Stevenson case is to be supported both as a 
matter of principle and as giving effect to the plain intentions of parliament when 
enacting what is now section 14(2) of the Sale of Goods Act 1979 (as amended). 
Nevertheless, the decision is likely to have wider implications. Firstly, it will force 
sellers of goods to consider their conduct in relation to the goods at the point of 
sale and the use of exclusion clauses in order to limit their potential liability for 
breaches of section 14 of the Act. Of course, it must be remembered that the latter 
course of action will only be an option available to the seller where the buyer of 
goods is not a consumer.1? Linked to this point is the fact that the decision is likely 
to prompt a fresh examination of the R & B Customs Brokers case.?^ Although the 
Court of Appeal in Stevenson could do nothing directly to challenge the authority 
of R & B Customs Brokers since, apart from the doctrine of precedent, that case 
involved the construction of a separate statutory provision, their decision does send 
out a message that the matter should be reviewed by the House of Lords. It is 
submitted that the concept of either selling, or buying, ‘in the course of a business’ 
should be one and the same namely based on the wide construction as given in 
Stevenson. Indeed, the general importance of this issue was recognised by the 
Court of Appeal in Stevenson since they granted leave to appeal to the House of 
Lords.!?5 Until such time as the House of Lords gets the opportunity to review the 
matter we will have a wide concept of business sales and a narrow concept of 
business purchases!” in operation. Nevertheless, this position does at least have 
the merit of imposing a high standard of liability on business sellers and ensuring 
that goods sold are of the requisite standard. In this respect the case merely 
illustrates the fact that the implied terms laid down by the Sale of Goods Act 1979 
are now reflective of a reversal in the former policy of caveat emptor and a 
replacement of it with the policy of caveat venditor. !27 


123 See Unfair Contract Terms Act 1977, s 6(2). 

124 See further Brown [1988] JBL 386; Pearce [1989] LMCLQ 371. 

125 However, the seller in this case decided not to appeal and, therefore, it may be some time before the 
House of Lords gets the opportumty to review the matter. 

126 This will also be of sigmficance for the operation of s 15A(1\b) of the Sale of Goods Act 1979 which 
prevents a non-consumer buyer from rejecting goods for the seller's breach of the umplied terms (laid 
down by ss 13-15) ın circumstances where ‘the breach 1s so slight it would be unreasonable’ for the 
non-consumer buyer to reject. For these purposes the definition of consumer buyer is that as set out 
under s 12 of the Unfair Contract Terms Act 1977; s 61(5A). Therefore, the R & B Customs Brokers 
case will determine the scope of consumer for s 15A(1Xb) purposes 

127 cf Ashington Piggeries Ltd v Christopher Hull Ltd [1972] AC 441, 508-509 per Lord Diplock. 
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Richard H. Weisberg, Vichy Law and the Holocaust in France, New York: New 
York University Press, 1996 xxiii + 447 pp, hb US$55.00, pb US$25.00. 


The European Holocaust is an ethical and moral event beyond murder. “The central 
historical moment of our time, and perhaps of all time’,! it transformed the very 
conditions of morality and politics. Our moral and political imaginations have not 
merely changed: since Auschwitz, the very notion of a benign human nature — on 
which all else depends — has been compromised. 

In the Preface to his The Destruction of the European Jews,* Hilberg reports that 
when, in the 1940s and 1950s, he began his lifelong project of recording ‘how the 
Jews of Europe were destroyed’, ‘the academic world was oblivious to the subject 
of the Holocaust’, and that he ‘was advised much more often not to pursue this 
topic than to persist in it' ? Writing, in the 1980s, about her experiences at Harvard 
in the fifties, Judith Shklar in turn reports 'a bizarre refusal to think through the real 
meaning of the Second World War' .* Unhappily, not enough has since changed to 
challenge the veracity of either of these reports. While it is true that there now 
exists a fairly massive body of scholarship on the Holocaust, the burden for this 
production has been siphoned off from the academy generally to scholars 
specialising in the area.5 In consequence, as regards the university more generally, 
the Holocaust remains very much ‘the transformative event that has yet 
transformed nothing’.® 

The Holocaust has been offered an even less hospitable reception in the legal 
academy. Indeed, despite a few, half-hearted and misdirected concessions 
immediately after the War — I am thinking particularly of the unaccountably 
influential Hart/Fuller debate, and of the courses on totalitarianism which, for a 
short time, were offered in some law schools, especially in America’ — it is fair to 





* Faculty of Law, University of Alberta 


1 L.L. Langer, Admitting the Holocaust (New York: Oxford University Press, 1995) 184. 

2 R. Hilberg, The Destruction of the European Jews: Three Volumes (New York Holmes & Meier, 
1985). 

3 ibid ix and xi. 

4 I.N. Shklar, ‘A Life of Learning’ in Bernard Yack (ed), Liberalism without Illusions. Essays on Liberal 
Theory and the Political Vision of Judith N Shklar (Chicago: University of Chicago Press, 1996) 263, 


267. 

5 Though not always: though I have not researched the matter, 1t 1s my impression that an unusually large 
number of Holocaust scholars are not affiliated with any university 

6 J.R. Watson, 'Hegel's camera lucida: manufactured transparency in Holocaust imagery’ (1995) 21(3) 
Philosophy & Social Criticism 111, 115 

7 See for example: S.P. Simpson and J. Stone, Cases and Readings on Law and Society, Book Three: 
Law, Totalitarianism and Democracy (St Paul: West Publishing Co, 1949). For Shklar's acerbic and 
insightful commentary on these courses, which were offered throughout the American academy, see: n 
4 above, 267—268. 
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say that, until very recently,® the English-language legal academy has proved itself 
completely immune to the defining experience of this century. This attitude is all 
the more bizarre given the centrality of law and lawyers to European fascism 
generally and to the Holocaust in particular.’ For the holocaust state was no less a 
modern state, and it was, both in theory and in fact, no less dependent on law and 
Jawyers than any other modern state. 

Over the past several years, this unhappy state of affairs has begun very 
gradually to change.!? And it is in the context of this progress that Weisberg’s 
present work is so very important. For reasons which will become apparent (and 
despite what I take to be its shortcomings), it may come to be viewed as that 
scholarly point in time from which, gradually, the post-war legal academy, 
especially the academy in North America and the UK, ended its remarkable disdain 
for history and its obstinate refusal to accord sufficient attention to the Holocaust. 


Weisberg's Contribution 


On 14 June 1940, France was defeated by Germany. On 10 July 1940, the French 
created, through a vote of the national parliament, the Vichy government, with 
First World War hero Marshal Henri-Philippe Pétain as its supreme leader. Vichy 
governed two-fifths of France, the so called ‘free zone’, which Germany did not 
occupy until November 1942. On 25 August 1944, the Germans withdrew from 
Paris, and the Vichy regime collapsed. Between its founding and its dissolution, the 
French government at Vichy — beginning in early October, 1940 and continuing 
well into 1941 — passed a series of laws designed to revoke citizenship from all of 
those, especially Jews, whom the new state considered unworthy. Under these 
laws, between 27 March 1942 and 22 August 1944 (which is to say, until well after 
the June 1944 Allied invasion), 75,721 persons, nearly all of whom were Jews, 


8 See R. Weisberg, ‘Avoiding Central Realities. Narrative Terror and the Failure of French Culture 
Under the Occupation’, and D AJ Richards, “Terror and the Law’, both of which appeared, as part of a 
symposium on terror, in (1983) 5 Human Rights Quarterly, at 151 and 171, respectively. 

9 No less bizarre 1s the enlistment by many English-speaking legal scholars of Carl Schmitt to bolster 
their critiques of liberal constitutionalism: see, for example, a number of the essays collected in (1997) 
ee Mera ee For critical commentary on this 
phenomenon, see P. Caldwell ‘Natonal Socialism and Constitutional Law. C. Schmitt, O. 
Koellreutter, and the Debate Over the Nature of the Nazi State’ (1994) 16 Cardozo Law Review 
399; MH Weagandt, “The Alleged Unaccountability of the Academic: A Biographical Sketch of Carl 
Schmitt’ (1995) 16 Cardozo Law Review 1569; R. Wolin, ‘Carl Schmitt, Political Existentialism, and 
The Total State’ (1990) 19 Theory and Society 389; and more recently (and most decisively) W.E. 
Scheuerman, ‘After Legal Indeterminacy. Carl Schmitt and The National Socialist Legal Order’ (1998) 
19 Cardozo Law Review 1743 (arguing that ‘Schmutt's marriage to Nazism stems immanently from 
core elements of lus jurisprudence"). For a reply, see P. Piccone, Ostracizing Carl Schmitt (1996) 109 
Telos 87. For the bare bones of Schmitt, see M. La Torre, ‘Cari Schmitt and the “Third Reich" ' (1991) 
4 Ratio Juris 261 For insightful uses of Schmitt in ald of liberalism, see D. Dyzenhaus, Legality and 
Legitimacy: Carl Schmitt, Hans Kelsen, and Hermann Heller in Weimar (Oxford. Clarendon Press, 
1997); and L Ward, Law, Philosophy, and National Socialism: Heidegger, Schmitt, and Radbruch in 
Context (Bern: Peter Lang, 1992) 

10 Unhappily, this change has been confined to scholarship, and has had no apparent impact on law school 

. Indeed, 1f one were to judge by the curricula of most law schools, one would think that ours 
has been a century of tidy consensus and progress, and not one distinguished above all else by 
unprecedented wholesale slaughter. So far as I know, only three law schools offer a course on the 
Holocaust Richard Weisberg teaches a course on Vichy at Cardozo, and David Fraser, at the 
Univernty of Sydney Faculty of Law, and myself here at the University of Alberta, teach courses on 
law and the Holocaust. For views from other disciplines, see J. Bendremer, ‘Reflections on Teaching 
the Holocaust as History and Literature’ (1980) 28 Chitty's Law Journal 96; and B. Lang, "Tolerance 
and Evil: Teaching the Holocaust' (1984) 7(3) Teaching Philosophy 199. 
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were arrested by French police, and subsequently delivered into German hands for 
transport to various concentration camps in the East. Only 2,564 survived the war. 
In addition, some 3,000 died in Vichy's own concentration camps — the so called 
‘special camps’ created by statute on 4 October 1940 — and another 1,100 were 
executed by Vichy authorities.!! 

This, then, in the barest of bones, is the Holocaust in France: of the roughly six 
million Jewish persons murdered during the War, some 77,000 were murdered by, 
or through the auspices of, the French government at Vichy. Of what possible 
significance, beyond a sorrowful counting of bodies, can this figure 
compared to the wider carnage — in Poland especially — of the Holocaust? 
Weisberg’s treatment of this question, both how he frdmes the matter and 
ultimately his reply, is critical both to his intentions in Vichy Law, and to what I am 
proposing as the work's wider implications. 

For Weisberg, the significance of Vichy resides in a peculiar conjunction of 
history, culture, and politics. On the one hand, no other country occupied or 
otherwise subjugated by Germany pursued 'statist antisemitism' (p 29) with the 
single-minded devotion and 'zealousness' (p 196) of the French at Vichy.!? On the 
other hand, in comparison with those other countries, France was, and remains, a 
liberal democratic state of special, if not singular, pedigree both legally and 
culturally. Weisberg's book addresses the two questions which this apparent 
paradox raises. First, why and how did the French state at Vichy pursue 
antisemitism? Secondly, what accounts for this record? In pursuing the first 
question, Weisberg's purpose is to set straight the historical record. His intentions 
regarding the second are, by contrast, entirely normative, for he expressly devotes 
this part of his enterprise to constructing *norms of understanding about French 
legal activity under Vichy’ (p xix). His empirical and philosophical purposes — ‘to 
fathom the fact and the lesson of Vichy' (p 5) — are, however, united by a special 
focus on the French legal community — those judges, practitioners, and legal 
scholars who aided and abetted the Vichy regime — and by an overall and 
continuing concern to disclose ‘the risks always tangible in liberal constitutional 
regimes' (p 4). The remainder of this essay will focus on his normative claims. But 
let us first situate the debate by briefly summarising his historical claims. 

Weisberg's first order of business is ‘the dominant myth’ (p 1) of wholesale 
resistance by the French during the War, and the two 'corollaries' (p 1) which the 
myth has made available, to the French especially, concerning the persecution of 
Jews. These are the claims, widely received in France since the War, that 
persecution was a consequence of German Diktat, and that it was, in any event, 
limited to ‘stateless Jews’, and ‘designed to protect native French Jews’ (p 1). In a 
devastating response, Weisberg offers — and in my view, conclusively proves — the 
following theses: 


11 These figures are taken from S. Zuccotti, The Holocaust, The French, and The Jews (New York: Basic 
Books, 1993) 205—206 

12 On the fate of Jews m other Western European countries, see GJ. Colijn and M Lattell (eds), The 
Netherlands and Nazi Genocide (Lewiston, NY: E Mellen Press, 1992); J. Heestrup, Secret Alliance: A 
Study of the Danish Resistance Movement, 1940-1945, trans A. Borch-Johansen (Odense: Odense 
University Press, 1976-1977); G. Hirschfeld, Naz Rule and Dutch Collaboration: The Netherlands 
under German Occupation, 1940-1945, trans L. Willmot (New York St. Martin's Press, 1988); FLS 
Nissen (ed), Scandmavia During the Second World War, trans Thomas Munch-Petersen (Minneapolis: 
University of Minnesota Press, 1983); and S. Zuccotti, The Itallans and the Holocaust: Persecution, 
Rescue, and Survival (New York: Basic Books, 1987). 
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e French persecution of the Jews was not at all a consequence of German order 
or even influence, but was, instead, a result of a homegrown approach to 
racism’ (p 46), ‘a fully integrated, subtly developed, and virtually all- 
encompassing creation of, by, and for the French themselves’ (p 49), 
enthusiastically pursued by a legally autonomous government at Vichy (p 
47). Or, as he otherwise artfully puts the matter: ‘In Vichy, they not only went 
to bed with the bad guys — they built the bed, called it a bed, and then managed 
only to nitpick about what outfits to wear to bed' (p 385). 

e Not only was French Jewish policy independent from German law and 
authority, it ‘willfully surpassed Nazi precedents’ (p 199), and indeed the 
‘German presence ... occasionally checked what might have become even 
more extensive Vichy excesses’ (pp 198, 63). The regime’s ‘legalistic zeal ... 
in outdoing the Germans on racism’ (p 199) not only evinces "Vichy's 
unending aptitude for injecting legalistic terror into the corpus of groups left 
untouched by the Nazis' (p 228), but also led the French to insist that ‘its 
policies ... be implemented in both zones’ (p 199), and to act before the 
Germans on crucial matters such as ‘mass arrests and deportations’ (p 58). 

e The policy initiated, defined, and pursued by the French state at Vichy met 
with “pervasive acceptance’ (p xix), and Vichy was, in consequence, ‘a 
pervasive phenomenon’ (p 1) in French society. 

e Rather than serving as a shield ‘to protect native French Jews’ (p 1), French 
policy and ‘French zealousness in outdoing the Nazis ... rendered Berlin 
almost fully dependent on ... Vichy ... [to] satisfy [its] insatiable demand for 
Jewish bodies, irrespective of nationality’ (p 357). 

e Overall, then, and contrary to the myth of resistance, ‘Vichy ... contributed to 
the Holocaust more than three years of laws, regulation, and manpower that 
made possible the horrific climax of the occupation of [its] country’ (p 198). 


Weisberg’s second historical concern is the French ‘legal establishment’s response 
to statutory racism’ under Vichy (p 47). Consistent with his more general historical 
claims, Weisberg offers a number of theses which would deny the French legal 
community shelter in any crevice offered by the resistance myth. More 
particularly, he submits overwhelming evidence in support of the following, 
devastating conclusions: 


e Not only was ‘legal activity during the full four years of Vichy ... pervasive’, 
but the French legal community continued to function[] much as [it] had 
always functioned' (p xviii). 

e ‘Legal actors ... pervasive[ly] accept[ed] ... the laws [which] made possible 
the exclusion of ... Jews' (p xix). 

e ‘No Vichy lawyer was forced to collaborate in the new system' (p 10). Quite 
the contrary: ‘any response would have been tolerated at the beginning', and 
the Vichy legal community in fact had all options at its disposal' (p 49). 
Indeed, had the legal community acted differently than it did — which 'the 
Italians did, and the Belgians did’ (p 398) — it ‘could have rendered the 
religious statutes a nullity' (p 388) by 'minimiz[ing] their effect on most 
people' (p 398). 

e Notwithstanding that ‘a handful of courageous lawyers ... publicly challenged’ 
the new regime's constitutional legitimacy (p 50), ‘no Vichy lawyer or group 
ever directly protested against the regime's religious Jaws and extensive 
persecution of Jews on French soil' (p 10). In place of any 'record of any direct 
attack on the regime for its unsolicited introduction of race into statutory 
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language’ (p 42), there is instead ‘the story of lawyers, most of them trained to 
believe in equality and due process ... using their skills to argue and apply 
antisemitic laws’, to implement ‘rationalized racism in a constitutional 
context’ (p 10). 

e The activity of the French legal community during the War ‘not only 
permitted the worst to occur, but was largely responsible for the extent of 
Jewish suffering’ both in the free and occupied zones of France (pp 47—48). 
More particularly, the legal establishment's *pervasive acceptance of the laws 
made possible the exclusion of a thousand Jews for every one that was saved’ 


(p xix). 


What is at issue in this essay (and ultimately, I think, for Weisberg too) is not this 
historical record — which is pursued relentlessly, and conclusively, throughout 
Vichy Law — but the moral and ethical investments required to explain it. What, 
after all, are we to make of 'the pervasive and largely voluntary acceptance among 
French wartime lawyers of a non-egalitarian theme totally foreign to their earlier 
custom and practice' (p 386)? It is just this demand for explanation which is, for 
Weisberg, the real ‘Vichy problem’ (p 195); and it is his answer to this moral riddle 
which, in my view, makes his project so important to the rest of us. I shall, 
therefore, seek first to disclose and join his answer, before proceeding, in the 
conclusion, to argue for what I take to be its fundamental significance. 

Harold Kaplan wisely counsels that, to understand the Holocaust, we must 
identify not only with the victim but with the perpetrator as well. This is so, he 
argues, just because holocaust is an ethical relation, a way of being, between 
persons. The meaning of the European Holocaust will forever elude us, he thinks, 
and judgment will necessarily be lost to fading memory, unless we commit our 
moral imaginations to this demand for empathy.!? If this counsel is correct, then, in 
order to come to terms with the legal community's contribution to the Holocaust in 
France, we must, so far as our moral imaginations will permit, put ourselves in the 
place of those French lawyers who, though they were trained in egalitarian values 
and resident in a liberal culture devoted to those values, found themselves so 
*pervasive[ly] willing[] to accept and work with the language of racial exclusion’, 
ready ‘to argue and apply antisemitic laws’ (p 10). It is a fundamental virtue of 
Weisberg's project that he attempts — though, in my view, incompletely — this 
‘difficult identification’ 14 with those who ‘were largely responsible for the extent 
of Jewish suffering' (p 48). 

"The Vichy problem in all its human, moral, and legalistic significance, 
concerns’, he tells us, ‘the inability of [the legal community] to address directly the 
corruption, the unconstitutionality, and the fundamental illegality of racial 
persecution, arbitrary incarceration, and mass pillage of property’ (p 195). This 
understanding requires that we look at matters from the point of view of judges, 
lawyers, and legal scholars. This requirement Weisberg makes all the more 
difficult by forbidding himself (and us) easy solace in any proposal which would 
account for the legal community’s ‘universal failing’ (p 195) in terms of 
antisemitism. This he does by distinguishing between the motivations of the Vichy 
state, which were consciously and virulently antisemitic (p 3), and the conduct of 
the French legal community, which was only rarely informed by such ‘vulgar 


i eS 

13 H. Kaplan, Conscience and Memory: Mediations in a Museum of the Holocaust (Chicago. University 
of Chicago Press, 1994) 9 and passim. 

14 ibid 9. 
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antisemitism’ (p 33).!° This move both raises the stakes of his normative project, 
and provides crucial direction to his historical project. For, if only a ‘few [lawyers] 
relished the infliction of suffering upon the Jews’, then it is the conduct of those 
many other lawyers, who were not motivated by hatred, which finally ‘made that 
suffering possible’ (p 81); and, if antisemitism does not adequately account for their 
conduct, then something else must. This logic leads Weisberg to establish — and this 
is the ‘central thesis’ of his historical project as it relates to the legal community — 
that ‘lawyers during Vichy almost always failed to face the most central legal issues 
of the time, instead opting for lower level discussions that had the effect of 
legitimating the whole’ (pp 127-128), and then to propose that ‘ingrained cultural 
and religious (as well as legalistic) proclivities ... permitted [the French legal 
community] to assimilate with ease a bizarre system of legal exclusion’ (p 2). 

If ‘the French legal profession's willingness to abandon allegiance to its textual 
traditions and to think the unthinkable, write the unwritable' (p 80) had, according 
to this view, everything to do with tendencies inhering in French legal and 
religious culture, it falls to Weisberg to explain them, to identify precisely what it 
is about 'the French mind ... especially the legalistic and bureaucratic mind' (p 
199) which made possible the Holocaust in France. Once again, Weisberg forbids 
himself the easy route, by forthrightly rejecting legal positivism as either a cause 
for the failure of the legal community or an understanding peculiar to, or 
particularly characteristic of, French legal culture (pp 390—399). Unhappily, 
however, Weisberg does not then fully engineer his alternative route to 
understanding which, other than in outline in his 'Introduction' and by allusion 
elsewhere in the text (particularly in chapter one), is finally only encountered in the 
book's final chapter. This is no doubt a result, in part at least, of Weisberg's wide- 
ranging and complex historical and philosophical ambitions. It might also, more 
happily, indicate that Vichy Law is but a report on a continuing scholarly 
engagement with the Holocaust in France, from we might expect more. In any 
event, while the answer he provides is somewhat unsatisfying, it is, nonetheless, an 
answer from which we can learn very much indeed. 

According to Weisberg, the wartime French legal community failed the tests of 
integrity of character and of fidelity to law, not because its members were captive, 
intellectually, to some variant of legal positivism, or because they were prey, 
spiritually, to antisemitism: the legal community failed rather — and its failure 
made possible the Holocaust in France — because, during Vichy, ‘an overall 
conception of legal discourse' emerged which 'quickly came to inform virtually 
the whole of legal practice, and dictated more than any written set of laws the 
dismal outcome’ (p 387). Weisberg terms this conception ‘Vichy hermeneutics’ (p 
387), and his final chapter is dedicated both to describing its impact on French 
legal practice and to identifying its origins in French culture. 


15 I should add that, though Weisberg successfully defends this cleavage with archival particulars, its 
overall normative credibility appears to depend upon a rather tenuous (and tortuous) equation of 
antisemitism with race hatred. For views of antsemitsm which displace hatred with fear, see A. 
Funkenstein, “Theological Interpretations of the Holocaust’ in F. Furet (ed), Unanswered Questions. 
Nazi Germany and the Genocide of the Jews (New York: Schocken, 1989) 275, esp at 290—291, and J.- 
P. Sartre, Anti-Semite and Jew, trans G.J. Becker (New York: Schocken Books, 1965). 

16 Weisberg's position on the so called ‘positivist thesis’ accords with the dominant scholarly view of the 
matter as it regards the German legal community. Ses, for example, W. Ott and F. Buob, ‘Did Legal 
Poaittvism Render German Junsts Defenceless During the Third Reich?’ (1994) 13 Social & Legal 
Studies 91; S L. Paulson, ‘Lon L. Fuller, Gustav Radbruch, and the "Positivist' Thesis” ' (1994) 13 
Law & Philosophy 313; W Sweet, ‘The Volksgerichtshof. 1933-1945’ (1974) 46 Journal of Modern 
History 314; and Richards, n 8 above. 
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Vichy hermeneutics is, Weisberg claims, ‘a way of seeing the law’, ‘an 
overriding interpretive strategy’, which by 'trump[ing] ... all competing 
perspectives’, permitted the legal community largely to ignore ‘both basic 
principles and specific written texts’ (pp 387—388). This it did in two ways, what 
he calls its ‘double hermeneutic’ (p 389). On the one hand, it permitted French 
lawyers 'to interpret the stil extant constitutional principles of their training 
flexibly, i.e., in a manner permitting relatively open-ended understandings of once- 
ensconced concepts such as "equality"' (p 389). On the other hand, it led them to 
interpret ‘the new statutory texts’ with ‘a rigorous, low-level technical precision 
that prohibited them from making liberal legal arguments [which would have] 
extend[ed] protection to thousands of additional people’ (p 389). Vichy legal 
practice was, then, a practice which ‘substituted the freedom of the discursive 
moment for the constraint of constitutional ideals’ (p 241). And, because its effect 
was to remove Jews from rule by law, the Vichy hermeneutic was, in its final, 
dreadful effect, a ‘hermeneutics of exclusion’ , a ‘strategy of reading that permitted 
the brain of the French lawyer to read all French statutes in terms of [the] absence’ 
of the Jewish Other (p 412). 

For Weisberg, this phenomenon of producing ‘legalistic otherness’ (p 411) has 
significance beyond Vichy. Not only does he think that the Vichy experience has 
historical precedent — he identifies ‘America’s antebellum constitutional law’ in 
this regard (p 388) — he claims as well that Vichy is ‘emblematic of risks always 
tangible in liberal constitutional regimes' (p 4). This latter claim raises the stakes 
considerably. For, if Vichy is indeed but an instance of a wider tendency which 
inheres in liberal polity, then his explanation of Vichy will necessarily constitute a 
crucial lesson for our present and future lives in law. I too think tbat Vichy 1s a 
moral and ethical instruction of much import for liberal politics generally, and for 
liberal law especially. However, I am not quite convinced that Weisberg's 
explanation reveals that instruction, at least not in the manner in which we lawyers 
very much need to receive it. To be more precise, Weisberg's understanding is too 
particular — dare I say, too French — and this over contextualization defeats, in 
some important ways, his more ambitious, and entirely appropriate, intentions. 

Weisberg traces the Vichy effect to two sources in French culture, namely, to ‘a 
form of French Catholic reading of dominant texts', characteristic of French 
culture as a whole, and to a form of what he terms 'desiccated Cartesianism', 
characteristic of French legal culture in particular (pp 389, 402). According to 
Weisberg, the first accounts for the legal community’s practice of open-ended, 
flexible reading of foundational texts and precedents, and the second for its myopic 
reading of the exclusionary statutes (p 48). These characteristics, the one religious 
and the other jurisprudential, combined to constitute ‘a hermeneutics capable of 
carving from the story of equality an elegant slice, without doing away with the 
story itself (p 403). They worked this result, on the one hand, because Catholic 
hermeneutics led lawyers to ‘distort{] foundational texts ... to rationalize statutory 
ostracism’ (pp 5, 389) and, on the other, because French legal culture led lawyers 
to value, and to insist upon, ‘technical acuity and rhetorical coherence’ over legal 
principle (p 389). 

I will not rehearse Weisberg’s complex, and sometimes strained, argument about 
these proclivities of French Catholicism and legalism. Instead, I wish to explore 
whether, whatever the status of Weisberg’s explanation, there exists a deeper and 
more widely applicable lesson from the conduct of the French legal community 
during the War. Weisberg himself gives us both cause and direction in this 
undertaking. Throughout the book, he appears uncertain with respect to the 
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universality of his Vichy explanation. At one point, he declares that though ‘the 
tradition ... of a subtle form of Catholic hermeneutics [is] specific to Vichy’, it is 
‘also more serviceable elsewhere’ (pp 4—5). Yet, when it comes to the only other 
case he cites — antebellum America — his emphasis shifts from Catholicism to 
"Christian humaneness' (p 388). And, in that instance, his wider ambitions for his 
Vichy proposal appear simply to disappear into the truism that, sometimes, legal 
communities will construct legal texts in ways which contradict fundamental legal 
principles. 

But, if it is to have any enduring, normative significance, the "Vichy legal 
nightmare' (p 178) and its 'hermeneutic of Jewish absence' (p 421) must speak to 
matters beyond either the local or the obvious. Early, Weisberg coins the term 
"Barthélémisme' — after Vichy's second Minister of Justice, the distinguished, 
legal scholar (and ‘a lawyer to his roots’) Joseph Barthélémy — to describe ‘the 
ability of decent people to use their professional [legal] skills narrowly and 
perversely’ (pp 11, 30, 114). Then, after conclusively demonstrating that ‘life on — 
and death from — French soil remained for victim and oppressor alike matters of 
law, negotiated by ordinary people using the tools of their seemingly prosaic craft' 
(p 321), he concludes, critically I think, that ‘the choices these lawyers had to make 
involved complex combinations of legal, ethical, and moral factors’ (p 335), and 
that ‘no overriding ethical or moral principle kept them from’ making the dreadful 
choices which we know they in fact overwhelmingly made. 1 would suggest that 
Weisberg had before him at this stage of his inquiry the more fundamental, and 
clearly universal, instruction which the conduct of lawyers at Vichy has for us. For 
what is at hand in this description is individual responsibility and character and, 
therefore, the whole question of legal ethics and morality. Unfortunately, Weisberg 
misses the point entirely by collapsing his description — the phenomenon of ‘decent 
people’ using their skills for indecent ends — into his explanation. In the final 
analysis, “Barthélémisme’ is really synonymous with ‘the perennial Christian 
frustration before the resisting and virtuous Jew’ (p 33). 

This conflation of existential situation with cultural context puts Weisberg in a 
curious place indeed. Individual lawyers, decent men mostly, made legally 
indecent and deadly decisions, not because they were bad lawyers, but because 
their decisions were at some level or another about, and in the final analysis, 
compelled by, the presence of the always absent Jew. This result is driven, on the 
one hand, by his rejection of antisemitism and, on the other, by his indefensible 
assumption that, because these lawyers were, on some undisclosed basis, ‘usually 
good people’ (p 352), they were also lawyers seized of ‘egalitarian instincts’ (p 
344). Had he taken seriously his own description of the situation — of choices, 
pregnant with ‘ethical and moral factors’ (p 335), made one at a time by individual 
lawyers — had he, that is, really put himself in their place, rather than in the fuzzy 
superstructure of Catholic spiritualism, then other features of liberal law and 
lawyering might easily have occurred to him. 

Most importantly, it might have occurred to him that liberal law requires 
something more of lawyers than literacy in the texts of equality and due process, and 
that, without more, such fluency makes no one a lawyer. Liberal polity indeed 
requires the lawyer to be a lawyer to the ‘roots’, as Weisberg puts it (p 30). But 
Joseph Barthélémy was no such lawyer, nor were his colleagues. Had he been, had 
they been, the persecution of Jews through law would have been, for him and them, 
an impossibility. This is so, I want to suggest, because liberal law requires lawyers 
to be persons of law, those for whom the political morality of equality and toleration 
is personal. And this is to claim that the rule of law finally depends, not upon the 


© The Modem Law Review Lanited 1999 799 


The Modern Law Review [Vol. 62 


institutions of liberal governance, but upon the character of those judges, lawyers, 
and legal scholars whose burden and opportunity it is to continue and to expand the 
tradition — the ‘unqualified human good’ — of political liberty in service of moral 
equality.!7 Emmanuel Levinas claims that ‘justice, exercised through institutions . .. 
must always be held in check by the initial interpersonal relation'.!8 The law's 
insistence that its very public morality become, for lawyers, their very personal 
morality is what alone provides that check. If Vichy instructs, its instruction is that, 
in the absence of lawyers for whom law is life and legal knowledge is moral 
knowledge, law's promise of protected equality is a cruel nullity. 

In place of this story of individual responsibility and ethics, Weisberg takes from 
Vichy's tale of the legal community's uncoerced collaboration in the persecution 
of Jewish persons a lesson about a cultural proclivity towards defining the Jew as 
other. Not only does this compromise both his founding distinction between state 
antisemitism and the conduct of lawyers and his wider normative ambitions, but it 
compels him to accede moral worth to their lives as lawyers and to obfuscate the 
issues which their immorality reveals.!? The explanation he offers does, however, 
raise a separate matter which warrants attention. I shall consider this matter by way 
of conclusion. 


Conclusion 


Despite these misgivings, I have expressed robust ambitions for Vichy Law. One 
ground for my enthusiasm is Weisberg's compliance with both of the duties which 
the Holocaust imposes on its students. Not only does he *record what happened, as 
clearly and completely as possible’, he ‘pursue[s] meaning to its ultimate border 
with the void’.2° That he makes good both obligations in the context of a study of 
the legal community's contribution to the Holocaust is, given the state of 
scholarship on that matter, an additional cause for much admiration. My claims for 
Weisberg's work, however, exceed these circumstances, and concern his normative 
project which, though in my view mistaken, discloses in fine historical detail the 
philosophical question on which our hopes for human community through law 
entirely depend. 

I have argued that the English-speaking academy has been especially resistant to 
exploring the moral, ethical, and political significance of the events in Europe 
between 1933 and 1945.2! That members of the academic community,” and of the 
academically trained professions, were key players in those events, makes this 
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17 E.P. Thompson, Whigs and Hunters: The Origin of The Black Act (London: Allen Lane, 1975) 266 

18 E. Levinas, Ethics and Infinity, trans R.A. Coben (Pittsburgh: Duquesne University Press, 1985) 90. 

19 This revelation was available to Weisberg. Had he pursued his unhappily truncated references to legal 
education (p 4), he would surely have been led to consider legal ethics and to reconsider his easy 
accession of lawyerly status, and personal goodness, to Barthélémy and the rest. 

20 Kaplan, n 13 above, xii. 

21 This dereliction 1s not confined to the Holocaust, since scholars have generally failed as well to speak 
for all of those killed by states, in unprecedented numbers, during our most murderous century. 

j between 


Book of the Dead (London: Penguin, 1972) 

22 ‘In general, it can be said that there were few areas of Nazi racial policy which did not involve 
academics in its formulation and legitumisation, and that many of the latter were culpably involved in 
its implementation’. See M. Burleigh and W. Nippermann, The Racial State: Germany 1933-1945 
(Cambridge: Cambridge University Press, 1991) 56 
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dereliction both bizarre and a matter deserving of exhaustive scholarly 
investigation. This review essay is not the place even to begin such an inquiry. 
What I wish instead to do is briefly to canvass two recent (and growing) trends in 
scholarly discourse, which any such investigation would, I think, inevitably 
associate with scholarly resistance to the Holocaust, in order then to identify the 
crucial matter on which Vichy Law provides moral direction. 

It is common academic wisdom that truth, especially moral truth, is a conceit 
which the drama of human history can no longer sustain. This wisdom extends its 
counsel even to the matter of mass murder. Scholars now advise that ‘we must 
confess to having no cosmic backups for our condemnation of Auschwitz', and that 
we have now, in good conscience, to admit this “embarrassment and scandal’ 
which resides at the very heart of scholarly practice.^ A peculiar relativist logic 
most often compels this result.^* Since, it is said, every view is a view from some 
place, then not only is no view a view from nowhere, but there exists no neutral, 
Archimedean, point for adjudication.» The result, as regards the Holocaust is that, 
we must admit that as between the perpetrators' view and ours, there exists no 
foundation — beyond the now pointless conceit of piety — on which to judge the 
matter. 

A second trend devolves from this relativism. If it is indeed the case that truth is 
fiction, then what accounts for our predilection to be seduced by it? Why, that is, 
do we persist in believing that our committed moral judgments are judgments 
which exceed the happenstance of our location? Relativists generally offer some 
form of structuralism (or, as it is now termed, in a concession to relativism, post- 
structuralism) in solution to this riddle. According to this view, our moral 
sentiments are compelled, not by some moral reality, but by the requirements of 
whatever collectivity — cultural, racial, sexual, ethnic, and so on — to which we 
happen to belong. More specifically, our moral judgments are an expression of the 
identity which our being ineluctably situated in categories such as these i 
upon us. We ourselves are, then, but instantiations of some abstract identity, and 
our commitments are, in the final analysis, narcissistic revelations of that residual 
self. This understanding generally takes truth and universalism as deposits of a 
Euro-American identity which is, just now, with the postmodern turn, being 
revealed as a residue of history.76 

Weisberg's answer to the Vichy problem finds its home in the twinned 
discourses of relativism and identity. The Vichy legal community did not choose 
political evil, Weisberg must be taken to mean, because its choices were somehow 
the result of a Catholic spiritualism to which ‘the French mind’ was (and, 
presumably, still is) easy prey (p 199).*’ Their identity as Frenchmen led French 
lawyers — despite what appears to have been the goodness of their personal lives 
and moralities — to participate in mass murder. To his credit, Weisberg resists these 


23 J.D. Caputo, Agamst Ethics: Contributions to a Poetics of Obligation with Constant Reference to 
Deconstruction (Bloomington: Indiana University Preas, 1993) 236. 

24 Peculiar, of course, because the logic privileges its own view, and on that basis alone, consigns all 
other views to the relative. 

25 For an exploranon of these matters, see T. Nagel, The View From Nowhere (New York: Oxford 
University Press, 1986); and B. Hermstein Smmth, Belief and Resistance: Dynarncs of Contemporary 
Intellectual Controversy (Cambridge, Mass. Harvard University Press, 1997) 

26 See, for example, S. Amin, Eurocentrism, trans R. Moore (New York: Monthly Review Press, 1989), 
and, much less enthusiastically, E.W. Said, Culture and Imperialism (New York: Alfred A. Knopf, 
1993). 

27 By implication, he must be taken to mean that those lawyers who elsewhere, in Belgium and in Italy, 
acted differently, did not for that reason choose the good. 
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implications. He does very much believe in the good, and he does seek moral 
instruction in the universal. But these praiseworthy inclinations cannot salvage his 
project from the ‘embarrassment and scandal’ which his theoretical investments 
predestine.7? They may, however, serve as a summons to a full, open, less naive 
engagement with the obligations which this century’s murderous accomplishments 
have burdened us. 

Relativism and identity construct what might be termed the “Europe Question’ 2 
This question asks whether the force of history is what matters most in human 
affairs. Are law and politics captive to the identity which cultural happenstance 
imposes upon each of us? If they are, then not only does history become a 
Daedalean nightmare from which we truly can never awake, but, as was the case in 
Vichy, the conduct of our lives becomes consigned to the production of otherness 
and our politics conceded, as Carl Schmitt thought, to the possibility of murder.” 

We owe to Weisberg’s courage in engaging the record of lawyers at Vichy, to his 
meticulously crafted tale of their collaboration in mass murder of the Other, a call 
to a very different, human history. His history of the French legal community ought 
to ignite our outrage. If we come to see the nature of his mistakes, and their costs to 
us, we might also come to see the Holocaust as “an eternal problem for human self- 
understanding’, which requires us to revive those universal standards and 
understandings which place shared human life at the centre of our affairs.?! 


$$$ 


28 n 23 above. 

29 For recent explorations of which, see J. Habermas, "Learning By Disaster? A Diagnostic Look Back on 
the Short 20th Century’ and J. Kristeva, ‘Europhilia, Europhobia’, both of which appear in (1998) 5(3) 
Constellations, at 307 and 321 respectively; R. Bodes, ‘Historical Memory and European Identity’ and 
G. Delanty, "The Limits and Possibilties of a European Identity: A Cntique of Cultural Essentialism’, 
both of which appear in (1995) 21(4) Philosophy and Social Criticism, at 1 and 15 respectively; and P. 
Ricoeur, ‘Reflections on a New Ethos for Europe,’ (1995) 21(5/6) Philosophy and Social Criticism 3 
For a study of the same themes just after the affairs in Europe in the '30s and '40s, see J H. Hallowell, 
The Decline of Liberalism as an Ideology (With Particular Reference to German Politico-Legal 
Thought) (London. Kegan Paul, 1946). 

30 For meditations on this possibihty at the heart of cultural relativism, see G. Konrad, "The Viewpoint of 
the Victim' (1990) 2 Cardozo Studies in Law & Literature 9, and S.P. Mobanty, "Us and Them: On the 
Philosophical Bases of Political Criticism" (1989) 2 Yale Journal of Cnticism 1. For Schmitt's 
concession of politics to murder, see C. Schmitt, The Concept of the Political, trans G Schwab (New 
Brunswick: Rutgers University Press, 1976) 33, 38, 49, and 58. 

31 Kaplan, n 13 above, xi-xvi. 
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Julia Black, Rules and Regulators, Oxford: Clarendon Press, 1997, 298pp, hb 
£35.00. 


The idea of 'self-regulation' has become quite the rage in the United States. It has 
become especially popular in the context of ‘cyberspace’. The net, it is said, should 
regulate itself. Government should stay out. Only self-regulation would be 
effective; only self-imposed rules would work. 

The most recent example of this passion for self-control involves the governance 
of the Internet's domain names — those mnemonics that make it possible to refer to 
an address on the Internet with letters (eg ‘law.harvard.edu’) rather than numbers 
(eg '140.247.200.68"). For over a year, the United States government has been 
shopping for ways to pass off its role in managing this name-space to a ‘private, 
non-profit corporation' dedicated to the public interest. This pass-off has had broad 
popular support in America. "The single unifying force’, one commentator said, ‘is 
that we don't want the government running things' — not surprising, as this 
‘commentator’ was the lawyer who negotiated the bylaws of the corporation that 
will assume control over the governance of this space. 

For those with a perspective beyond the presidency of Ronald Reagan, however, 
this admiration for industry codes is frustrating. We've seen all this before. But 
those with perspective seemed destined to remember and to repeat the history that 
they remember. For these cycles of mindless anti-statism appear unavoidable. We 
are Sisyphus; the rock is at the foot of the hill. 

In the midst of this debate, it is a refreshing book that addresses the question of 
‘self-regulation’ in a new way. This is the power of Julia Black's marvellous and 
insightful work, Rules and Regulators. Black's book is not about the Internet; her 
subject matter is drawn far from the problems of regulating code on the World 
Wide Web. But her approach, and her conclusions, are exceptionally valuable to 
anyone drawn to this siren of 'self-regulation'. 

Black begins her book with a lesson from H.L.A. Hart that sets the terms of the 
problem that she addresses. According to Hart: 


In any large group general rules, standards and principles must be the main instrument of 
social control, and not particular directions given to each individual separately. If it were not 
possible to communicate general standards of conduct, which multitudes of individuals 
could understand, without further direction, as requiring from them certain conduct when 
occasion arose, nothing that we now recognize as law could exist. (The Concept of Law, 
p 121). 


To state the necessity of ‘rules, standards and principles', however, is not to say 
how rules might *work'. This secondary, and far more significant, question — ‘how 
to make rules work’ — is the problem that Black sets for herself (p 5). 

At one time, this question would have been understood to be a question about 
grammar — how best might we state, or utter, rules so that the normative content of 
such rules would be transparent. This we might call first-generation rules-talk, and 
Black's discussion of the work of Ehrlich and Posner is representative here. To 
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deal with the problem of ‘inclusiveness’, Ehrlich and Posner recommend increased 
precision of the rule. By increasing precision, they argue, the rule maker can ensure 
that socially undesirable behaviour is discouraged. 

But clarity can only get you so far, and indeed in some contexts, Black argues, it 
can only make matters worse (pp 28, 217). This is in part because of the flexibility 
implicit in the choice among ‘rules, standards and principles’. But in the balance, 
the cost of clarity is seen in the interpretive community within which the rule is to 
be applied, and measuring how, in that context, clarity will work. 

For this is the important advance of third generation rules-talk: to consider the 
interaction between rules and their context. So, Black asks: given the nature of the 
community witbin wbich a rule might operate, what rule works best; if no rule 
works, then how might we restructure the community to make a rule work? Rule- 
tollowing behaviour is a social activity; how a rule functions is a relation between 
words and a particular community; if that relation misfires — if a rule is not obeyed 
~ it follows that either the rule or the community might be changed. 

The book is thus an analysis of the mechanics of rules, understanding that the 
mechanics of rules has much to do with the sociology of a particular interpretive 
context. Her analysis draws together three strands of legal theory too often left 
unconnected. The first is a careful extension of analytic jurisprudence inspired by 
Hart. (This is her ‘first way’ of ‘ameliorat|ing]’ the ‘limitations of rules’ (p 6)). The 
second is an integration of that jurisprudence with the work of modem 
contextualists, such as Stanley Fish. (Fish figures prominently, both for the notion 
that ‘clarity’ is ‘contingent on the interpretive community’ (p 17), and the idea that 
the ‘tacit’ in a rule cannot be made ‘explicit’ (p 30)). The third, and perhaps most 
valuable strand, is an effort to test the product of this theory against empirical cases 
where rules were used. 

The theoretical framework is set in the first chapter. The empirical work comes 
in chapters 2 through to 5 — broadly within the context of the regulation of financial 
services in Britain, ‘and more particularly, [the] regulation of the conduct of 
investment business’ (p 2). Black offers a careful, if overly-descriptive, account of 
the history of ‘self-regulation’ as that idea worked its way through these regulatory 
contexts. Two chapters (4 and 5) consider the question in the specific contexts of 
the regulation of the marketing of retail investment products and the regulation of 
commission arrangements. À final chapter then draws together the insights gained 
from this synthesis of theoretical and empirical studies. By this point in the book, 
we have considered issues as diverse as (1) the selection among rule-types, (2) the 
strategic and non-strategic uses of rules, (3) non-instrumental values that might be 
advanced in tbe selection of particular rule-types, (4) the trade-off between rule- 
types and the formation of different interpretive communities, (5) the use of rule- 
types to help construct interpretive communities, (6) the use of strategies to 
develop thicker interpretive communities (what she calls a ‘conversational model’ 
(p 38)), (7) the institutional and market constraints on the possible functioning of 
rules, and (8) the interests that rules themselves create and the dynamic induced by 
that creation. 

The pay-off from this synthesis is great. Black does not use the empirical work to 
infer general claims about rules and communities. The empirical work is a method, 
which manifests an attitude. The attitude is an awareness of the complex ways in 
which a rule and a community might interact; and the way in which a community 
might use a rule both to regulate itself, and to express something significant about 
the community (p 95). *Rules have been used in an attempt to gain legitimacy for 
the regulation; to gain the acceptance of the regulatory and political community’. 
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Rules have a life in the story that Black tells that is far richer and infinitely more 
subtle than the lawyer's typical take on the stuff of rules. 

There is much to admire in this relatively short book. It is outstanding in its 
execution, and impressive in the range it represents. The book connects a rich array 
of work associated with what some call ‘the New Chicago School’ (Lessig (1998) 
27 Journal of Legal Studies 661). Like Black, scholars within the New Chicago 
School (NCS) want to think comprehensively about the factors that might 
influence the effectiveness of rules. Like Black, they ask how, within a particular 
normative context, a rule might succeed, or more importantly, fail. And like Black, 
they emphasise the ways in which the state might alter the contexts within which 
rules are applied, so as to make the rules function more effectively, or more 
consistently with other values considered fundamental. This interaction, it turns 
out, is often complex. The relationships are frequently counterintuitive. Often, the 
efforts of the state to support a rule can, given the interpretive context, defeat the 
rule. And so any comprehensive effort to use the power of regulation to induce 
rule-following behaviour must understand the interaction between state action and 
private behaviour. 

The NCS extends this analysis, however, beyond the norms of an interpretive 
community. Just as one might ask how a rule will work given the norms of a 
particular interpretive community, the NCS asks how a rule might work given a 
particular market structure, or how a rule might work given a particular 
architecture (the physical constraints of a given social context: consider, for 
example zoning a neighbourhood, or removing a railroad track that divides two 
different racial communities) of social control. Just as Black thinks about how the 
state might alter the norms of a community to make a rule function better (what she 
calls a 'conversational model of regulation' (pp 38, 43)), the NCS thinks about how 
the state might alter a market, or the architecture of a given context so that they 
might better bring about ends of the state. The principle is the same, if the contexts 
are more diverse: in both cases, the question is how do rules interact with various 
modalities of regulation (norms, the market, and architectures of social life) either 
to bring about a state end, or to undermine a state end. 

There are insights to be gained from Black's analysis and from that of the NCS. 
From Black's perspective, the strongest conclusion is that one ought to think about 
structuring communities when thinking about structuring rules. From the 
perspective of the NCS, it is that we extend our understanding of mules from 
those things that Hart spoke of — ‘communicat[ions of] general standards’ — to any 
structure of control that the state, or a regulator, might modify to bring about a 
given social or political end. (Consider again the railroad track, or a ‘rule’ 
expressed by higher prices for cigarettes, induced by a tax on tobacco). In both 
contexts, structures of social control are being used to direct behaviour to some 
state end. But in neither are the ‘communications of general standards’ being used 
to effect that state end. 

Black’s analysis suggests the plasticity of normative communities; it suggests a 
dimension of rule-making that a narrow focus on rules tends to miss; and it points 
to a mode of analysis that will make rule making more effective. These are great 
virtues in any book; great benefits from a book so well and directly written. They 
commend the book, and, more importantly, the analysis that this method might be 
said to represent. 

But they should give pause to those who would so blithely assume 'self- 
regulation’ for any given community, and in particular, for a community so ill- 
defined as the Internet. The lessons of Black’s work suggest great limits to the 
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possibility of rules self-imposed through words in the context of the net (the net's 
character suggests that it is not a community that would respond well to words). If, 
in Hart’s world, ‘rules, standards and principles’ may have been the ‘main 
instrument of social control’, they are unlikely to be controlling in cyberspace, at 
least if expressed through words. 

But words are not our only regulatory tool. Norms are a regulator, and Black’s 
work suggests how. And architectures are a regulator, at least in places (like 
cyberspace) where architectures (eg code) are plastic. Just as rules might be 
expressed through norms, rules might be expressed through structures that 
constrain in ways consistent with the objective of the rule. This is regulation as 
much as norms are regulation. The aim of the New Chicago School generally, and 
Black’s work in particular, is to consider just how. 


Lawrence Lessig* 


James Allan (ed), The Speluncean Case: Making Jurisprudence Seriously 
Enjoyable, Chichester: Barry Rose Law Publishers Ltd., 1998, xviii + 285 pp, pb 
£27.50. 


For those who introduce law students to jurisprudence, there can be few better ice- 
breakers than Fuller’s famous fable of the stranded speleologists. This collection 
reprints “The Case of the Speluncean Explorers’ and contains another piece by 
Fuller in which he has the same hypothetical court address a different legal 
dilemma. It also contains an interesting essay by Eskridge, considering the 
different jurisprudential perspectives of Fuller’s judges in the ‘Speluncean 
Explorers’ article. Beyond that, the collection is a disappointment. With the 
exception of a short piece by Twining, the remainder of the essays are attempts 
apres Fuller to develop jurisprudential insights by having fictional judges 
deliberate over difficult cases. The best of these essays read like anaemic 
imitations of the original; the worst are essentially fanciful more Dr Seuss than 
Professor Fuller. The premise of this collection is that ‘[j]urisprudence can be fun’ 
(p ix). That which is fun to do, of course, does not always turn out to be fun to 
witness, 


Neil Duxbury** 





* Harvard Law School. 
** Faculty of Law, University of Manchester. 
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Reform of the Legal Profession: 
An Alternative “Way Ahead’ 


Roger Kerridge and Gwynn Davis* 


Introduction 


In this article we consider the future organisation of the legal profession in the light 
of government proposals intended to promote solicitors’ take-up of higher court 
rights of audience. It is our contention that in focusing upon rights of advocacy the 
current debate is framed too narrowly. We take this view partly on the basis of a 
recent empirical study, which we briefly review. In the light of that evidence we 
suggest an alternative approach to distinguishing legal expertise which would, if 
implemented, convey a more accurate sense of lawyers’ skills. Our research has 
convinced us that if there is to be reform of the legal profession, then proposals for 
change should encompass all aspects of the delivery of legal services. The debate 
should be not only about rights of audience, but ought also to encompass legal 
education, the organisation of court hearings, and the role of the judiciary. 
Accordingly this essay includes some consideration of the degree to which these 
other aspects of the legal environment influence the way the profession is organised. 

First, a brief history. The legal profession in England and Wales has always been 
divided into branches or sub-professions. Apart from scriveners and notaries, there 
have in the past been attorneys, solicitors, proctors, conveyancers, special pleaders, 
equity draughtsmen, advocates! and barristers. But there have been two principal 
branches, solicitors* and barristers. The relationship between these two branches 
had become settled by the end of the eighteenth century and changed relatively 
little between about 1790 and 1990. During the course of the nineteenth century the 
other sub-professions were swallowed up or amalgamated into the two principal 
branches. Attorneys amalgamated with solicitors; proctors joined them; special 
pleaders and advocates became barristers. There was a real possibility during the 
middle years of the nineteenth century, the age of reform, that the final fusion 
might come about. But it did not, and the two branches of the profession remained 


separate. 


* Department of Law, University of Bristol. 

We are grateful to our colleagues Jonathan Hill, Julia Pearce and Chris Willmore for their comments on an 

earlier draft of this article, and to Pat Hammond for secretarial support. We alone are responsible for the 

views expressed. 

1 Members of the College of Advocates, known as Doctors’ Commons, ie those who practised before the 
Court of Admiralty and the ecclesiastical courts before 1857. 

2 Using tbe term ‘solicitors’ in the wider sense — to include attorneys. 
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Solicitors have always dealt directly with lay clients and, until recently, had a 
monopoly of conveyancing? and of the conduct of litigation other than advocacy. 
They also had rights of audience in the lower courts.* Barristers have not been 
permitted to deal directly with lay clients,? but they have always enjoyed full rights 
of audience in all courts, including until recently an effective monopoly of rights of 
audience in the higher courts.5 Decisions as to rights of audience, who could appear 
in which courts, were left by and large to the judges (who had themselves all been 
recruited from the Bar?). It was they who, de facto, created or maintained the Bar's 
monopoly? in relation to rights of audience in the higher courts. 

The distinction between the two branches of the profession has never been confined 
to these matters of access by lay clients, conveyancing, and rights of audience. It was 
clear during the latter part of the eighteenth century and throughout the nineteenth 
century that barristers were in general better educated than, and socially superior to, 
solicitors. Even in the 1870s only five per cent of those admitted as solicitors were 
graduates, in contrast to some seventy per cent of those practising at the Bar in 
1885.19 Barristers were all based in London and had good access to libraries. Solicitors 
were more scattered and generally did not have such access. Barristers were the senior 
branch of the profession, and solicitors, who were regarded as general legal 
practitioners, went to them for advice as well as for advocacy. As to tbeir relative 
positions in society, it can be discerned from the novels of Jane Austen that solicitors, 
at least at the start of the nineteenth century, were ‘not socially acceptable'.!! 

There was a gradual change over the course of the twentieth century, to the point 
where the solicitors' profession became almost entirely graduate. As solicitors 
formed larger partnerships, specialisation within partnerships increased, again 
facilitated by improved access to libraries. It was no longer true that most solicitors 
were general practitioners. Many of the best graduates chose to become solicitors 
rather than barristers,!? and it could no longer be asserted that solicitors were, as a 
group, socially inferior to barristers.!? 

3 The art of creating and transferring rights in or over land by deeds. Sohcitors obtained their 
conveyancing monopoly during the early nineteenth century as a quid pro quo for paying stamp duty on 

certificates and duty on articles, ie they were granted the monopoly in exchange for paying 

tax: R. Abel, The Legal Profession in England and Wales (Oxford: Basil Blackwell, 1988) 141. 

4 Principally, the magistrates courts and the county courts. In fact, for solicitors to be granted nghts of 
audience in the newly created county courts in 1846 was thought at the time to be a step on the road to 
fusion. 

5 Since 1989, members of designated professions (other than solicitors) have been allowed to 
barristers for advice. This is ‘DPA’ (Direct Professional Access). At the time of writing (June 
1999) the General Council of the Bar is preparing to launch BarDirect, anew scheme which will enable 
some other organisations to consult barristers directly, and not via solicitors. This scheme 1s now 1n its 
pilot stage. 

6 The Crown Court, the High Court, the Court of Appeal and the House of Lords. 

7 There were no solicitor judges before 1949. The Justice of the Peace Act 1949, s 29, enabled solicitors 
to become stipendiary magistrates. Under the Courts Act 1971, solicitors became eligible to become 
carcuit judges but were not eligible to be promoted to the High Court bench. Under s 71 of the Courts 
and Legal Services Act 1990, solicitor circuit judges became eligible for promotion to the High Court 
bench — at the time of writing, one solicitor has become a deputy High Court judge. 

8 As Parke B said in 1831: ‘No person has a right to act as an advocate without the leave of the Court, 
which must of necessity have the power of regulating its own proceedings 1n all cases where they are 
not already regulated by ancient usage’: Collier v Hicks (1831) 2 B & Ad 663, 672. See also D. Pannick 
Advocates (Oxford: OUP, 1992) 175. 

9 Abel, n 3 above, 143. 

10 ibid 47. 

11 GH. Treitel, Jane Austen and the Law’ (1984) 100 LQR 549, 550. The vulgarly effervescent Mrs 
Bennett in Pride and Prejudice was an attorney's (1e a solicitor's) daughter. 

12 P. Reeves, Are Two Legal Professions Necessary? (London: Waterlowe, 1986) 101—103. 

13 Abel states, n 3 above, 170, that as late as the Second World War barristers were automatically granted 
commissions; solicitors were not. 
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The case for fusion 


Over a hundred years ago, Bagehot described the division of the profession as ‘an 
artificial hedge which cramps and hurts clients’.14 There have always been, within 
the solicitors' branch of the profession, some who have favoured fusion with the 
Bar, but the Bar, jealous of its status, has resisted. Members of the Bar have argued 
that a divided profession gives a service which is both better and cheaper than 
could be offered by a merged profession with, in effect, in-house advocates. The 
claim that the divided profession provides the lay client with a better service is of 
course difficult to test. The assertion was made, for example, by Lord Shawcross 
thirty years ago!’ when he said, ‘It is this very division [of the legal profession into 
barristers and solicitors] which has perhaps contributed more than any other single 
factor to the great prestige which English justice enjoys throughout the world'. 

A divided profession almost certainly delivers a better service some of the time, 
and it no doubt delivers a cheaper service in some contexts. But there are also 
occasions when the divided profession delivers a *Rolls Royce' service at very 
considerable cost. Two questions then follow: first, is this cost greater than would 
be incurred if the profession were fused; and second, if the cost is greater, is it 
nonetheless a reasonable cost given the quality of service which is delivered? 

Calculating the cost of a divided legal profession is not a straightforward matter. 
One problem is that circumstances vary from case to case, and across different 
spheres of litigation. It will generally cost more to employ two lawyers than it costs 
to employ one, but if two lawyers are needed to carry out a task, it may well be 
cheaper if one of them is self-employed and, so to speak, on stand-by rather than in 
some sort of permanent link with the first. 

This brings us to the question of overheads. Solicitors in general incur higher 
overheads than do barristers. But it does not follow from this that solicitors who are 
regularly involved in advocacy incur higher overheads than are incurred by those 
barristers with whom they may reasonably be compared. It is fair to assume that a 
litigation solicitor, particularly one who appears in court, has lower overheads than 
a solicitor engaged in, say, conveyancing or probate. It may have suited solicitors, 
as a group, to take no account of this when attempting to justify their charges to the 
taxing authorities, or to those responsible for fixing legal aid rates. And it may 
have suited barristers too. They could justify their own charges as being less than 
solicitors' charges, without needing to delve too deeply into how either set of 
charges was calculated. 


Recent developments 


Although the middle part of the nineteenth century was a period when fusion 
appeared to be a real possibility, by the end of the century the mood had changed. 
Solicitors were generally prosperous and content with their lot. In the decade after 
the end of the First World War the case for fusion was again argued,!ó but the 
expansion of the mass conveyancing market between the 1930s and the 1960s 
vitiated pressure for reform. However, when the solicitors’ conveyancing 
monopoly came under threat in the 1970s some solicitors began to think seriously 
about challenging barristers' exclusive rights of audience in the higher courts. The 
Royal Commission on Legal Services, the Benson Commission, was appointed in 
14 ‘Bad Lawyers or Good’, Literary Studies (1898 ed) Vol VIII, 278 

15 The Times, 21 June 1966 

16 Reeves, n 12 above, ch 1, esp 6-8. 
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July 1976 and reported in October 1979.17 It recommended, in effect, no change to 
the status quo: no change to the solicitors’ conveyancing monopoly and no 
breaching the Bar's monopoly on higher court advocacy rights. One might have 
been forgiven for thinking that the Benson Commission's Report would sound the 
deathknell of reform for another generation. 

Not so, as it turned out. Only four years after the Benson Commission's Final 
Report, Austin Mitchell MP introduced a private members’ Bill? providing for 
licensed conveyancers — in effect, a full scale attack on the solicitors' 
conveyancing monopoly. The Bill had broad public support and, to the lawyers' 
surprise and dismay, passed its first reading in Parliament. The government then 
promised that if the Bill were withdrawn, its provisions would be enacted in 
government-sponsored legislation. Part II of the Administration of Justice Act 
1985 provided for the creation of licensed conveyancers, and the first to obtain 
their licences did so in 1987. The Law Society, the solicitors' governing body, now 
began to push for extended rights of audience for its members, partly at least to 
make up for the prospective loss of conveyancing work.’ 

The Courts and Legal Services Act 1990 changed the legal basis for the exercise 
of rights of audience.” Under Part II of the Act, the General Council of the Bar and 
the Law Society were both authorised to grant to their members rights of audience 
before the higher courts. Barristers would continue to enjoy higher court rights of 
audience, but solicitors could now be granted rights of audience before the higher 
courts under the Higher Courts Qualification Regulations 1992. Under these 
Regulations, solicitors could qualify as higher court advocates provided: 


(i) they had practised for at least three years and either, 

(ii) they could demonstrate a sufficient level of advocacy experience over a two 
year period and show also that they had taken an appropriate Higher Courts 
Advocacy Training Course and passed a Qualification Test in Evidence and 
Procedure; or 

(iii) they could show that they had recent advocacy experience before appropriate 
courts or that they had appropriate judicial experience or that they had a 
combination of advocacy and judicial experience.?! 


A solicitor could be granted a higher courts qualification as a civil or as a criminal 
advocate or as a combined (civil and criminal) advocate. By September 1998, 689 
solicitors had obtained this higher courts qualification, 138 as civil advocates, 428 as 
criminal advocates and 123 ‘combined’. Of the 689 who had qualified, 502 had done 
80 by exemption and only 187 by taking the training course and passing the test. 


Research 


In 1994, two years after the 1992 Regulations came into force, the Lord Chancellor's 
Advisory Committee on Legal Education and Conduct (ACLEC), a body established 
under the 1990 Act, decided to commission research in order to determine the extent 
to which the granting of rights of audience under those Regulations bad contributed to 


17 Cmnd 7648. 

18 The Home Buyers' Bill 1983. 

19 The Marre Committee was appointed by the Bar Council and The Law Society in 1986 and reported in 
July 1988. The majority on the Committee, including all of the solicitors and most of the independent 
members, wanted to extend solicitors’ rights of audience; the barnster representatives did not. 

20 See n 8 above. The 1990 Act removed from Judges the right to decide who could appear before them. 

21 This latter 15 known as the ‘exemption route’. 
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the development of legal services and, if possible, to identify any problems or 
benefits arising from the changes which were then under way. With colleagues at the 
University of Bristol? we were one of two successful bidders for this research 
commission.” We conducted our study amongst Bristol solicitors and members of the 
Bristol Bar, reporting to ACLEC in 1996.74 In all we interviewed 61 solicitors, 11 
barristers, five barristers' clerks and two judges. All those interviewed were given 
assurances of confidentiality and anonymity. 


Economic barriers to solicitor advocacy 


Many solicitors told us that the economics of their business militated against in- 
house trial advocacy. One partner specialising in defendant personal injury work 
remarked of trial advocacy: 


It takes time. I can get a couple of lever arch files together or get the clerk to do it and send it 
off to counsel. I can get a clerk to sit behind counsel. In the meanwhile I can be getting 
through all this stuff here on my desk. Now if I have to do advocacy I need to prepare for it 
and because I do not do it very often I probably have to prepare for it more fully ... So all 
that preparation and all that attendance is stuff which can be done by someone else and is 
preventing me from doing work which my clients want me to do to progress the cases. 


For the most part solicitors argued that there would be no cost advantage to the 
client in their doing trial advocacy — their fees could well exceed those of a 
barrister — and there would likewise be no cost benefit to the firm. This was a 
recurring theme: 


Most solicitors are under different pressures during the day. Barristers can say: 'I have a trial 
tomorrow and I need to prepare.' On an average day in the office the phone is going, clients 
are coming in, people are pestering me, whereas barristers do not have that, or their clerk 
manages it. You have to take into account the time spent in preparation — if a solicitor 
specifically wanted to do [advocacy] they would have to reduce their caseload ... I am 
conscious of my fee target and the need to put in the chargeable hours. 


Another factor which deterred solicitors from doing their own advocacy was that 
they might waste several hours waiting for their case to come on. The choice of 
advocate was seldom dictated by any consideration of ‘rights’, but essentially 
rested on a judgment of profitability (as far as the solicitor personally was 
concerned) and cost (viewed from the perspective of the client). This in turn led 
some barristers to regard the question of solicitors’ rights of audience as of 
academic interest only. As it was put to us by one senior figure in the Bristol Bar: 


Extended rights of audience [for solicitors] are an irrelevance. This is why, in a sense ... this 
survey ... is an irrelevance. I shall tell you why. [Take] the Family Bar. For the last 25 years 
solicitors have been able to do precisely the same work [as barristers]. [But] there has been a 
flourishing Family Bar. [Again take] Personal Injury work. For years ... solicitors have bad 
rights of audience in the County Court. [But] none of the insurance companies, none of the big 
Union firms, use solicitors in the County Court [as advocates]. They use the Personal Injury Bar. 


Our informants generally based their assessments (and their predictions for the 
future) on an appraisal of the economic self-interest of solicitors, but they tended to 


22 Ruth Annand, Julia Hasler and Tim Press. 

23 The other was a team from the University of Westminster led by Professor John Flood. 

24 R. Annand et al, The Impact of Solicitors! Higher Court Rights upon the Advocacy Market in Bristol 
(Bristol: University of Bristol Press, 1998); G. Davis et al, ‘Solicitor Advocacy and Higher Court 
Rights’ (1997) New Law Journal 212-216; G. Davis and R. Kerridge, ‘Opportunities for mult- 
disciplinary work in the market for advocacy’ Proceedings from the Law Soclety's Annual Research 
Conference 1997, The Law Society. 
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do this without identifying the various key assumptions which contribute to the 
costs of litigation (and specifically advocacy) under present conditions. For 
example, many of those interviewed, solicitors and barristers alike, claimed that it 
costs less to employ barristers than to employ solicitors because barristers’ 
overheads are lower. They treated this as axiomatic — with need neither for 
discussion nor proof. One former barrister, who was now working for a firm of 
solicitors, said that he was charging clients more now for the work which he did on 
their behalf and yet he was, himself, receiving less: 

I have noticed that when I have done cases of a substantial nature — a two week big industrial 


tribunal case a few months ago — I tend to bill (or ‘record’, as I am now in the ‘ j 
business) a lot. Far more than it would cost if I were doing it as barrister. Far, far more. 


Another barrister informant observed: 


Solicitors have to employ more staff than we do ... Most assistant solicitors still have their 
own secretary ... So [in solicitors’ firms] you get this high ratio of employed staff [to fee 
earners]. 


Yet, why should this be? If the work is the same, why should different lawyers 
incur different overheads in respect of it? 

Our Bristol interviews revealed that it can be extremely difficult to calculate the 
cost of a decision to brief a barrister given the many complicating factors. But in 
general employing freelance counsel adds to the cost if he or she is asked to 
undertake a relatively straightforward task, such as drafting pleadings. 
Experienced clients, such as insurance companies, develop an appreciation of 
the additional costs which are likely to be involved and so discourage resort to 
counsel unless absolutely necessary. One solicitor specialising in insurance work 
put it as follows: 


Insurers tend not to like us to run off to counsel for every jot and tittle, and again that is 
driven by cost considerations, because obviously our insurers are very mindful of what it is 
going to cost them and they expect to get a service out of us in a cost-effective way. 


This same solicitor acknowledged that when representing the plaintiff rather 

different considerations came to the fore: 
Plaintiff [work] is entirely different, because in plaintiff [work] the motivation, 
unfortunately ... is maximising costs, ultimately, at the end of the day. And the way you 
maximise costs, it is entirely cynical to say it, but the way you maximise costs, because of 
the way the taxation system is set up, is by doing as much work as possible on the case ... 
So in those cases you are encouraged to go to counsel more because you know that you will 
be paid for counsel's work and you cannot be criticised if you rush off to counsel and get 
counsel to settle all pleadings and to advise you at all appropriate stages. 


It seems from this that there may be occasions where the demands of effective 
workload management, and of profitability, cut across the client's economic 
interest. This is not of course to deny the value in some instances of having a 
second opinion, or of counsel's role in ‘managing’ a difficult client in that client's 
own interest. 


Looking to the future 


Reviewing our study, we were struck by the extent to which practitioners were 
preoccupied with their day-to-day tasks and responsibilities. There was a general 
reluctance to become involved in long term planning, let alone to calculate, or even 
to consider, the long-term effects, and cost, of any root and branch reform of the 
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profession. Most of our informants thought that change was inevitable: the problem 
was that they could not be sure of the form which any cbange might take, and it 
was difficult to plan for changes which might or might not occur. 

A key dimension of this uncertainty, for all those practitioners who undertook 
work which was paid for out of public funds, concerned the possibility of change to 
this funding base. For example, an equalisation of the rates payable to solicitors 
and barristers (particularly, as would almost certainly be the case, a downward 
equalisation) would influence the allocation of legal work in an immediate and 
decisive way. One can imagine that changes in the type of contract offered by the 
Legal Aid Board to firms of solicitors will also have a major impact. At the time 
we interviewed them, practitioners were all too aware of possible changes in public 
funding arrangements. They knew that these might prove crucial, but felt that they 
had no option other than to wait until the changes were upon them before 
attempting to respond to the new funding environment. 

We conclude from this that piecemeal reform of rights of audience, or in any 
way tampering with the existing, two hundred year old system, will not work. If we 
are to have reform, then the entire structure needs to be examined. The debate 
should not be focused exclusively upon advocacy rights, but instead needs to be 
about the whole shape of the legal profession, about employed and self-employed 
lawyers, about advocates and non-advocates, about generalists and specialists, 
about legal education, and about judges. 


‘The Way Ahead’ 


Thirty years ago another Labour Lord Chancellor, Lord Gardiner, when setting out 
to attack the idea of a fused legal profession, poured scorn on the idea that the 
profession could remain divided while at the same time solicitors obtained full 
rights of audience. Having tried to make fun of Michael Zander for being young, 
and Robert Stevens for being American, he dismissed higher court rigbts for 
solicitors in these terms: 
I have met one or two solicitors who have said: 'I am all against fusion. AII I want is that 
solicitors should have a right of audience in the higher courts and be eligible for High Court 
and county court judgeships.' This, of course, is nonsense. It would mean that solicitors 
could do everything a barrister can do, while the barrister would remain unable to do most of 
the things solicitors do. On those terms, what possible object would anyone have in being a 
barrister? Every lawyer would be a solicitor — then he could do everything.?5 


Now we find that an earlier Lord Chancellor's ‘nonsense’ has become the present 
government's core proposal." In June 1998, a little more than a year after the 
general election and change of government, the Lord Chancellor's Department 
published Rights of Audience and Rights to Conduct Litigation in England and 
Wales: The Way Ahead (hereinafter referred to as The Way Ahead). This document 
sets out the government’s proposals in ir A of rights of audience. It claims that 
the 1990 Act ‘achieved virtually nothing',?* and at another point refers to its having 


25 Lord Gardiner’s treatment of Zander and Stevens is an example of the way in which some members of 
the Bar, and their supporters, have seen fit to conduct this debate. In fact Stevens was not an American, 
but an Englishman who at the time taught ın America. It is not clear why his views should have carried 
less weight because he resided outside the jurisdiction. 

26 (1970) 23 Current Legal Problems 1, 3-4. 

27 Thus is, presumably, an example of 'modernisation'. 

28 The Way Ahead, 1. 


C The Modem Law Review Limited 1999 813 


The Modern Law Review [Vol. 62 


had ‘a disappointingly limited effect’.” It suggests ‘the time has come for more 
radical change' .?9 

In fact, The Way Ahead is not a radical or far-sighted document. The core 
proposal is contained in paragraph 3.2: ‘All barristers and solicitors, including 
those in employment, should obtain full statutory rights of audience on call to the 
Bar or on admission to the Roll of solicitors’. It is envisaged (paragraph 3.3) that 
the professional bodies will impose appropriate additional training requirements, 
such as pupillage or a higher court qualification, on those admitted to the 
profession before they be allowed to exercise their full rights of audience. 

It is not clear whether the government expects the removal of formal barriers to 
higher court advocacy to open the floodgates to solicitor advocates in those courts. 
That is the tenor of some of the document, although at other points, for example 
paragraph 2.16, it would seem that the government does not expect granting 
solicitors full rights of audience to have a dramatic impact. Nowhere is an 
explanation offered as to why the 1990 Act bas resulted in such a modest take-up of 
higher court rights, or why things should be different in the aftermath of these 


proposed reforms. 


The response of the professional bodies 


In September 1998 the Law Society and the General Council of the Bar each 
responded to The Way Ahead. The Law Society clearly felt that it was swimming 
with the tide of government intentions, while the Bar felt itself to be swimming 
against. So it is that the Law Society's response runs to just five pages. The authors 
of the Law Society's response take it as read that it is the 'cumbersome statutory 
machinery' which has effectively prevented solicitors from taking up their higher 
court rights. They endorse the government view that all barristers and solicitors 
should acquire full rights of audience on qualification, with any additional training 
requirement being a matter for the relevant professional bodies. 

The Bar in its response adheres to the well-established courtroom principle that a 
weak case needs to be argued with the same vehemence as a strong one, but at 
greater length.?! There is also a tendency to rely upon unsubstantiated assertion. 
For example, it is stated that: 


In Belgium, the Public Prosecutor's Office conducts prosecutions on behalf of the State ... 
The Public Prosecutor's Office is regarded by the private profession as attracting second rate 
lawyers and each profession distrusts the other ... The Danish and Italian criminal justice 
systems provide similar examples. 


Whoever wrote the Bar's response did not confine himself to traducing foreigners. 
The document contains the following passage: 


Indeed, some firms of solicitocs have made no secret of their determination to exclude 
barristers from advocacy on behalf of their lay clients wherever and whenever possible, and 
without any regard for the need of the lay clients for advocacy of a specialist quality and at a 
lower cost from the Bar, including some of the largest law firms. 


Then there are the allegations about over-charging. Thus: 


Solicitor Advocates tend to be much more expensive than barnsters. By way of example, 
there was a recent arbitration, in which a team from a large firm of solicitors incurred costs 





29 ibid 4. 
30 ibid ii. 
31 Nine times the length, in this instance. 
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said to be more than seven times the costs incurred by the opposing traditional team of 

leading and junior counsel and solicitors. 

‘Said’ to be? Said by whom? If a team of solicitors incurred costs seven times 
higher than the opposing lawyers, then, in the absence of special circumstances 
(and the Bar document is worded in such a way as to imply that there were none), 
the solicitors in question were either staggeringly incompetent or a bunch of 
fraudsters. This, with due respect to the Bar, is not an 'example'. 

The main thrust of the Bar paper rests on the claim that the present limitations 
upon rights of audience, far from being anti-competitive, are necessary to ensure 
fair competition between advocates. Secondly, it is claimed that to remove the 
Bar's monopoly (or near monopoly, as it now is) of advocacy in the higher courts 
would be to increase the power of the executive. Sidney Kentridge QC has 
described the proposal that the Lord Chancellor effectively determine rights of 
audience as a ‘quiet constitutional revolution'.32 For 700 years, he says, authority 
over advocates has resided in the judges: the government's proposals would erode 
that authority and would likewise erode the independence of the Bar. Kentridge, a 
South African, draws a comparison with the apartheid regime in South Africa 
which, he says, repeatedly sought to place the Bar under its control; this was 
resisted in the knowledge that the independence of the bench was inextricably 
linked with the independence of the Bar. 

The constitutional point is worthy of debate, although if the government is intent 
on delivering a State-controlled judiciary, surely it will not be sufficient for the 
purpose simply to permit lawyers employed by the Crown Prosecution Service to 
act as advocates in the Crown Court. It seems to us therefore that the constitutional 
argument is slightly contrived. Obviously the Bar is worried about the economic 
threat which will accompany any decision to grant employed lawyers full rights of 
audience, and concerned also that this may in due course affect the whole structure 
of the legal profession. It is for this reason, we suspect, that the Bar is inclined to 
confuse arguments relating to employed lawyers with consideration of the rights of 
audience of solicitors in private practice. As far as the former are concerned a 
revealing footnote to the Bar's paper reads: ‘It is only fair to observe at this point 
that the employed Bar does not agree with much of what is argued in this and the 
succeeding chapter’. In other words, the Bar was unable to present a united front on 
this issue. 


An alternative approach 


The problem with The Way Ahead is that its focus is too narrow. It appears itself to 
be an attempt at tinkering, rather than a well thought out plan of reform. What is 
needed at this point is for the various dimensions of change to be looked at 
together. This should not be a debate solely about advocacy rights, but rather it 
should encompass the future organisation of the legal profession, including self- 
employed lawyers, employed lawyers, advocates, non-advocates, general 
practitioners, specialists, and of course judges. It is about whether there should 
be restricted access by the public to certain classes of lawyer. And it cannot help 
including a discussion of legal education. 

The current debate has started in the wrong place. There appears to be an 
assumption that advocacy is, and should be, at the centre of things. There is no 





32 (1998) New Law Journal 1346. 
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reason to assume this. Advocacy is not the only specialism within the legal 
profession — it may not even be the most important specialism. Of course advocacy 
is a special skill, but it may or may not be combined with other specialisms; and 
the legal profession as a whole needs to consider not only how it treats specialist 
advocates, but how it treats all the other specialists, as well as the practitioners who 
are to some degree generalists. What is missing from the present discussion is any 
consideration of the place of the specialist who is not an advocate, or of the 
advocate who is not a specialist (other than in advocacy).*? 

If we take advocacy, in the broad sense of the term, to be one specialism within 
the profession, but a specialism which cuts across many others, it is possible to 
divide lawyers into four groups: 


(i) general practitioners, with no claim to specialise in any particular field of 
law, or in advocacy — although they may do some advocacy; 

(ii) specialists who are not advocates — specialist insolvency lawyers, company 
lawyers, tax lawyers, and so on; 

(iii) specialist advocates — not confining themselves to any one branch of the law, 
but skilled in pleading and forensic advocacy; and finally 

(iv) specialist advocates who also specialise in a particular branch of the law — for 
example, specialist insolvency or company lawyers who are also forensic 
advocates. 


Two questions follow from this four-fold division. The first is: 


what requirement, if any, should there be upon a lawyer claiming to be a 
specialist (whether a specialist who is not an advocate, or one who is only an 
advocate, or one who is both an advocate and a specialist in a particular branch 
of the law) that he be able to demonstrate or prove that he is a specialist? 


And the second is: 


ghould access by the lay client to any of the specialists be by way of referral 

only, or should the lay client be able to obtain direct access to any or all of the 

specialist lawyers? 
The rules which now govern the relationship between barristers and solicitors 
appear to assume, tacitly, that all barristers are not only specialist advocates but are 
also capable of giving advice on any branch of the law. Yet this cannot possibly be 
true. Obviously most barristers, after they have qualified, specialise to some 
degree, but there is no requirement upon solicitors to brief a barrister who is expert 
in the area of law in question; nor is there any objective way of testing whether a 
given barrister is expert in a particular field. 

The debate which is taking place at the present time is a debate about the 
relationship between specialist advocates and other lawyers. It appears to assume 
that lawyers in categories (i) and (ii) above should be treated as one group and 
those in categories (iii) and (iv) should be treated as another. Yet some of the 
lawyers in group (ii) may have much more in common with group (iv) than they 
have with group (1); and some members of group (iii) may be more akin to group 
(1) than they are to group (iv). 


er ee 

33 We recognise that most lawyers, both barristers and solicitors, claim to specialise in particular fields of 
law But it is very difficult at the present time to decide how much weight to attach to these claims. The 
cynic might say that the true test of specialisation 1s a refusal to take on cases other than in a narrow 
area. Meanwhile it seems probable that the vagaries of court listing, and economic considerations 
generally, will encourage many barristers to be ‘flexible’. 
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Those who argue that the legal profession should remain divided into two 
branches often cite the medical profession by way of analogy. For example, in the 
Bar's Response to The Way Ahead, a footnote states: ‘There is nothing unique 
about the legal profession in this division of specialisation. The analogy of the 
medical profession comes readily to mind’. It is not clear what this is supposed to 
mean. The medical profession is not divided into two. There are it is true general 
practitioners and specialists, but these specialists are specialist in something in 
particular: 'specialist' is not a meaningful label in itself. There are a whole series 
of specialisms. Furthermore, a doctor may be at the same time a general 
practitioner and a specialist. This is perfectly acceptable provided he has qualified 
as both, provided he keeps up with the necessary continuing education 
requirements in both, and provided he abides by the referral rules.?4 

The closer the medical analogy is examined, the less support it gives to the 
notion that medical and legal practitioners organise themselves along similar lines 
(the implication being, one assumes, that if the two professions behave in similar 
ways this organisational arrangement is bound to be in the best interests of the 
patient/client). Would-be lawyers, whether intending barristers or solicitors, can 
begin their training by taking degrees in disciplines other than law, followed by the 
Common Professional Examination, the course for which takes one year. Then 
they must decide which branch of the profession they wish to enter. They have a 
further year before they take their (separate) professional exams. After that the 
barrister must undertake a year's pupillage?5 and the solicitor a two years’ training 
contract. Once a barrister has qualified, he is deemed to be learned in all branches 
of the law and when in court he wears a wig, the uniform of the eighteenth-century 
gentleman. 

If these rules were transposed from law to medicine, would-be doctors would be 
able to begin by taking degrees in disciplines unconnected with medicine, and 
would then take a one-year Common Medical Examination. At the end of that year 
they would decide whether they wanted to be specialists or general practitioners. 
They would then pursue separate courses, each of which would last a year. They 
would then undertake apprenticeships, one year for specialists and two years for 
general practitioners. When they had qualified, the specialists would, at least in 
theory, be specialist in everything and, in order to demonstrate their status, would, 
when in hospital, wear some item of eighteenth-century clothing or carry 
something which would have been carried by an eighteenth century doctor — 
perhaps a jar of leeches. 

It is not our intention in this article to discuss whether the minimum period of 
training for lawyers in England at the end of twentieth century is sufficient. There 
is good reason to suppose that it is not, but that debate can be conducted elsewhere. 
What does fall to be discussed here is (a) whether there should be any formal 
division in the legal profession; (b) if so, what sort of division it should be; and (c) 
at what point practitioners need be assigned to one or other group. 

We want to pursue our suggestion that the natural division within the legal 
profession, if there is to be a division, is into four: (i) general practitioners; (ii) 
specialist lawyers who are not advocates; (iii) specialist advocates not choosing to 
specialise in any particular branch of the law; and (iv) specialist lawyers who are 
also advocates. Specialist lawyers must, of course, sub-divide because each is a 


Aa til Basie d Tae M ET MM —— nS erm 

34 A doctor who is both a GP and a specialist is not able, as a GP, to refer patients to himself as a 
specialist. 

35 The barrister qualifies before his pupillage and can even appear in court half-way through the pupillage. 
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specialist in his own particular sphere. And it is no good lawyers simply asserting 
that they are specialists — they must somehow be able to demonstrate it. 

What is surprising about the Bar's input into the present debate is its emphasis 
on advocacy and its apparent unwillingness to recognise the above divisions. The 
Bar's response to The Way Ahead contains the following statement: ‘It [the Bar] is 
a referral profession, essentially of specialist advocates'. It is as though doctors 
were to suggest that there is only one specialism in medicine, and that specialism is 
surgery (and that there is no need to distinguish between different kinds of 
surgeons). What about all those at the Bar who are not, essentially, advocates? 
Specialist advocates may outnumber those barristers whose primary role is drafting 
or giving advice, and Rumpole may make better television than a day in the life of 
a tax silk, but the advisory role must at least be considered. 

If it is accepted that the legal profession sub-divides naturally into four, rather 
than into two, how ought it to be organised? It would seem reasonable for all 
lawyers to be educated together, and to remain unified until there is good reason 
for them to sub-divide. Tbe current division is an historical left-over from a world 
in which barristers and solicitors came from different social backgrounds and did 
not mix. It has become a means of keeping the two branches of the profession 
separate, but the two-fold division has become more and more difficult to justify. 
Indeed, it may well not survive the reforms which have already been proposed. If 
the legal profession is in reality already sub-divided along the lines we suggest, 
then it makes sense for all lawyers to undertake a common training, in effect to 
enable them to become members of group (i) Thereafter, those who wish to 
become members of groups (ii), (iii) or (iv) would undertake further training. This 
might include specialist practical experience, or the taking of exams, or some 
combination of the two. So someone who claimed to be a specinlist advocate 
would have to show that he had a certain amount of experience of forensic 
advocacy, and someone who claimed to be a family lawyer would have to 
demonstrate special knowledge of family law. 

The question then arises as to which group(s) should grant direct public access to 
their members and which should give access by referral only. Clearly, access to 
members of group (1), the general practitioners, must be direct. Access to members 
of groups (ii), (iii) and (iv) could, in theory, be direct or by referral. At present, 
access to members of these three groups depends on whether they are solicitors or 
barristers. Most, but not all, members of group (ii), the non-advocate specialists, 
are solicitors. Most, but not all, members of group (iii), the non-specialist 
advocates, are barristers. Almost all members of group (iv), the specialist 
advocates, are barristers. Access, whether direct or by referral, can only be 
considered in the light of any proposed change to the formal divisions within the 
profession. There could be a four-fold classification, with different titles for the 
four sorts of lawyer, but this seems over-complicated. Our suggestion would be 
that lawyers in categories (ii), (iii) and (iv) be permitted to choose whether or not to 
grant direct access to the lay client. We would expect that almost all of those in 
category (iv) would choose to restrict themselves to referral only, but that those in 
categories (ij) and (iii) might choose either direct access or referral. It does not 
necessarily follow from this that those who chose to be members of the referral 
profession would be called 'barristers', or that they would have to be organised as 
barristers are now organised, but it might be simplest if they were. 

To sum up, the profession would be divided into four groups and members of 
three of these groups would be able to choose whether to be (direct access) 
solicitors or (referral only) barristers. Apart from the question of labelling, we 
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envisage at least four key differences from the present arrangements. First, all 
lawyers would undertake an initial common training — this would promote freedom 
of movement within the profession. Second, a lawyer could only enter category (ii) 
if he had demonstrated (by examination or otherwise) special expertise in some 
branch of substantive law; he could only enter category (iii) if he had demonstrated 
(by examination or otherwise) special expertise in forensic advocacy; and he could 
only enter category (iv) if he had demonstrated (by examination or otherwise) 
special expertise in some branch of substantive law and in forensic advocacy. 
Because of this, there would be a clear distinction between categories (ii), (iii) and 
(iv). A lay client, or another lawyer, could easily discover whether lawyer X was in 
(say) category (iii) or category (iv). A lawyer could not pretend to be an expert in 
an area of the law of which he knew little. Third, those who had entered categories 
(i1), (iii) or (iv) would have a choice. They could become members of the referral 
Bar or they could remain as direct access solicitors. The distinctions within the 
profession would be easier to understand, both for the public and for other lawyers. 
The pretence, in so far as it still exists, that a newly qualified barrister outranks a 
long-qualified specialist solicitor would be gone. The distinction between members 
of the profession would be one of substance. Fourth, it would be easy for someone 
in categories (ii), (ii) or (iv) to move from the direct access part of the profession to 
the referral part, and vice versa. This should promote economic efficiency. 

It 1s almost certain that if the profession were (formally) divided into four, rather 
than two, a major effect of the rearrangement would be to reduce the size of what 
might be termed the 'generalist Bar'. Those who wanted to refer matters to 
freelance advocates, and who were able to distinguish, relatively simply, between 
generalist advocates in category (iii) and specialist advocates in category (iv), 
would tend to choose the latter. So those lawyers in category (iii) would have an 
incentive to move into category (iv). That is a further major change to which the 
other changes would lead. 


Other key aspects of the legal environment 


There are some aspects of legal work which have a bearing upon the organisation 
of the profession, but whose importance is not necessarily recognised by outsiders 
— or, indeed, by the government. There are three issues which we regard as central, 
each of them raised (unprompted) in the course of our interviews with practitioners 
in Bristol, but none of which figures prominently in The Way Ahead. These three 
topics are: legal education, court listing, and judicial specialisation. 


Legal education 


A generation ago the Ormrod Committee on Legal Education? pronounced itself 
in favour of a common basic training for would-be barristers and solicitors. By and 
large the solicitors and barristers whom we interviewed in Bristol were in favour of 
joint training. One head of chambers commented as follows: 


nm e Bar eg 
maintained ... The way to deal with it is to fuse the educational system, make people do 
both sides up to a point and then let those people who obviously have the capability emerge. 
They will have demonstrated their capabilities and be sure what they want to do. 


36 Set up in 1967; reported in 1971 (Cmnd 4595). 
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Whilst the barristers whom we interviewed all favoured the retention of a separate 
Bar, many were in favour of joint training. Some took this further than others: all 
who raised the point favoured at least joint law school training on what might be 
termed the Northern Ireland model; some went further and argued for joint 
training contracts/pupillage; and some barristers envisaged a future in which all 
lawyers underwent common training and practised on a non-referral basis for a 
period — say, five years — following which some would decide to practise as 
barristers. This is, of course, consistent with our proposal for a four-strand legal 
profession. Joint initial training would be the logical starting point for that, with all 
newly qualified lawyers beginning their careers in category (1) before they gained 
experience and, in most instances, obtained further qualifications and became 
identified as specialists — with some, of course, becoming specialist advocates. One 
Bristol barrister recalled for our benefit his embarrassment when he appeared for 
the first time before the Court of Appeal and his lay client commented adversely on 
his youthful appearance. Appearance is not everything, but he had thought at the 
time, and still thought twenty years later, that the client's implied criticism of a 
system which had projected an almost newly-qualified barrister into the Court of 
Appeal carried considerable force. It is difficult to defend a system which erects 
formal barriers to protect the lay client from representation by incompetents, but 
which then positions these hurdles arbitrarily. 


Court listing 


It was suggested to us by Bristol solicitors that one reason why the 1990 Act had 
achieved so little was the lack of any attempt to deliver more fixed hearing dates, 
or even to regard this matter as a priority. The failure to timetable cases defeats the 
office-based advocate no matter what court is involved. Giving office-based 
lawyers rights of audience, but without changing the way in which cases are 
timetabled, meant that the 1990 Act was doomed from the outset. 

It was common ground amongst our informants that barristers can be more 
flexible than solicitors in responding to revised court dates. Solicitors find the 
present listing arrangements hugely inconvenient. Many conclude that cases 
without a fixed date must be assigned to counsel. Solicitors need to be able to 
predict when they will be required at court. It is not so much a question of court 
listing defeating solicitors' higher court advocacy rights, as of the present listing 
arrangements in all courts tending to favour the full-time advocate over 
practitioners who are primarily office-based. One assistant solicitor referred to 
her local County Court in these terms: 


The Court has even started stamping summonses with this outrageous little phrase 'Notice of 
an Appointment does not guarantee you a Hearing'. Imagine you have an assessment of 
damages hearing, for example, and you have got two counsel down from London. You have 
got the clients, you have done all the bundles so it is all up together, and then you go along 
and sit around for four hours only to be told you are out of the list! I mean, who is going to 
pay for that wasted cost? 


This point was taken up by the chief clerk of one of the Bristol chambers: 


What tends to happen is that the civil servants who run the listings are obliged to keep the 
judges busy. They have statistics and they have to fill in their little boxes over a year, term, 
week, whatever it is. They are performance measured on how busy the judges are and how 


37 In Northern Ireland would-be barristers and solicitors undertake the same one-year professional 
postgraduate traimng course, following which they diverge. 
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full the lists are ... Of course, the result of all that is that they all over-list and you will get 
three or four cases listed in a court for a day. Well, everyone knows the judge cannot hear 
the lot ... The result ... will be that all the witnesses will be called forward. You may get 
medical experts from all over the country turning up and then they have to go away. So 
when people talk about the cost of litigation, it is not necessarily the lawyers’ fees, it is also 
all the costs thrown away on all these aborted hearings. 


A more rigid system would operate in favour both of the office-based advocate, 
and of the freelance advocate who is also a specialist lawyer. This is because the 
present arrangements often lead to last minute substitution, favouring the quick 
thinker who is not too specialised. Broadly speaking they encourage the retention 
of the generalist Bar. 

Solicitors identified two other deficiencies in the present listing arrangements. 
First, they claimed that the quality of advocacy suffers through last minute 
changes; and secondly, they argued that one reason barristers fail to deal promptly 
with papers, or fail to attend Plea and Directions Hearings, is that they cannot be 
certain that they will still have the case at trial. 

Given that it will never be possible to timetable all cases in advance with any 
degree of exactitude, someone’s time has to be wasted; someone has to be 
inconvenienced. So who should this be? Why should it not be the judge? Or to put 
this another way: why is it preferable to inconvenience, say, six lawyers plus four 
expert witnesses rather than one judge? Again, the answer seems to be based, at least 
in part, on an historical accident. From the mid-nineteenth century, when the levels 
of court fees were placed on a statutory footing, much of the actual cost of providing 
court services was excluded from the calculation of court fees. It was only in 1994 
that the then Lord Chancellor suggested that judicial salaries no longer be excluded 
from the definition of recoverable costs.78 A Discussion Paper, Access to Justice — 
Civil Court Fees, published by the Lord Chancellor’s Department in February 1998, 
went as far as to suggest the possibility of charging litigants on a ‘pay-as-you-go’ 
basis with daily hearing fees. This suggestion has not been implemented, but there 
are now going to be separate fees set for each of the main stages in civil litigation.?? 
The movement is clearly towards charging litigants the true cost of the service 
provided. But a logical corollary of treating litigants as paying customers is that their 
interests be given greater weight. Indeed, they might be given the opportunity to pay 
extra to ensure that they have fixed dates and times. Some litigants might find that 
this provided them with a considerable overall saving.” 

This is relevant to the future shape of the profession because the so-called 
‘returned brief’ discourages early preparation and squeezes out the subject 
specialist in favour of the generalist advocate. In our terms it favours category (iii) 
lawyers over categories (ii) and (iv). A system with fixed hearing dates, or more 
fixed hearing dates, would alter the balance of the profession. It would be part of a 
trend, encouraged by the other reforms which we propose, favouring the subject 
specialist at the expense of the generalist advocate. 


A specialist judiciary 
Judicial specialisation is relevant to practising advocates in at least two ways. First, 
senior members of the Bar, many of whom already sit as Recorders, contemplate 


38 Cmnd 2509. 

39 See Civil Court Fees, Consultation Paper, published by the Lord Chancellors Department in 
November 1998. 

40 eg where the time of expert witnesses, as well as lawyers, could be saved 
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the possibility of full-time judicial office. The extent of judicial specialisation may 
well affect their view of tbe attractiveness, or otherwise, of a career on the bench. 
Secondly, all advocates have a direct interest in the quality of the judge before 
whom they are to argue a case, and quality is related, at least in part, to experience. 
Most of the barristers whom we interviewed favoured a greater degree of judicial 
specialisation, arguing that when specialist judges were appointed the impact was 
wholly positive. This was one observation: 
The development [of the Bristol Bar] in the last ten years has been extraordinarily positive 
and fast. It is largely down to specialist judges sitting, because in a sense the Bar is 
irrelevant. You can always bring the Bar to places. You can take me to Cardiff or to 
Newcastle, or more importantly, you can bnng the whole of London down to Bristol, and 
they will come. But you must have a judge in whom lawyers have confidence ... Once you 


have got the perception that there is a specialist judge, or judges, sitting, all else follows. 
That's what's happening in [a named legal area]. It started off with a judge who was a 
qualified success, then another, then a particular judge who is a tremendous success. The 
jurisdiction has blossomed to such an extent that the quality of applicants to chambers for 
this sort of work has also shot up. 


The strongest support for a specialist bench came from middle-ranking barristers 
and solicitors who had experienced the benefits of having a specialist in their field 
sitting in Bristol?! Practitioners know which judges are competent in particular 
fields. If they, the solicitors and barristers, are specialists they expect judges to be 
specialists too. The reputation of any legal centre depends more on the judges than 
it does on the local Bar. 

It has generally been perceived that the Lord Chancellor's Department does not 
favour judicial specialisation. For example, Recorders have not generally been 
allowed to stipulate that they will only try certain types of case. But now, we are 
advised, the Department supports solicitor advocates provided they are specialists. 
The corollary, surely, is to encourage judicial specialisation also. A generalist Bar 
feeds a generalist judiciary, and a generalist judiciary gives comfort to a generalist 
Bar. This, then, is the third nettle that needs to be grasped if the Lord Chancellor’s 
Department is serious in its intention to reform the legal profession. 


Future developments 


As we draft this article (June 1999), the Access to Justice Bill, which began life in 
the Lords, has just been passed through the Commons. The Lords made an 
important amendment to the original draft Bill, deleting clause 31, the clause 
which gave rights of audience to employed advocates. The Commons then 
reinstated this clause.*? It appeared from the discussions in the House of Commons 
Select Committee that some members of the Bar, particularly those who had links 
with commerce and industry, were in favour of its reinstatement. The Bar as a 
whole seems not to be united on this issue, and although it is possible that the 
Lords will once again delete the clause when the Bill goes back to them, this now 


4] Judges have been known to express a different view. See, for example, Sir Neville Faulks (a retired 
judge) in A Law Unto Myself, who wrote that it was ‘fun [being a vacation judge] trying Chancery 
matters of which I had no expenence at all’ (London: Kimber, 1977) 126-127, 137. 

42 Employed advocates include, of course, members of the Crown Prosecution Service. 

43 It is now clause 36. 
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seems unlikely. If the clause stands, it is bound to affect the workload of some 
members of the self-employed Bar.^4 

Whatever the fate of this clause,55 it will not be the end of the matter. The 
profession as a whole will come under increasing pressure to demonstrate that it is 
delivering a cost-effective service. This pressure will come both from the 
government paymaster and from the private client. There is also bound to be 
increased competition from other professional groups. There is a clear need, 
therefore, to create a structure which is demonstrably in the public interest. Two 
key elements in this are flexibility and transparency, and these lie at the heart of 
our proposal. 

Lawyers, both solicitors and barristers, made a series of errors a generation ago 
when they thought that they could preserve their restrictive practices and maintain 
their monopolies. They were wrong. The profession is probably less self-confident 
now, and the future is uncertain. Many praiseworthy features could be lost if there 
is a drift towards unification. A unified profession would probably be dominated 
by large firms employing in-house advocates. The referral arm of the profession 
would be squeezed and could eventually disappear. Costs would probably rise and 
the client base would shrink. The public, in other words, would be the poorer. This 
does not have to happen, and we have outlined a possible way forward. 


n II III I o o 

44 The Bar Council's proposal to launch BarDirect — a scheme whereby some organisations may be able 
to instruct the Bar without going through solicitors (see n 5 above) — appears to be, at least in part, a 
response by the Bar to what it considers to be encroachments on its territory. Thus could be the slow 
route to fusion. 

45 The Access to Justice Bill received Royal Assent on 27 July 1999, after this article went to press. 
Clause 36 of the Bill is now section 37 of the Access to Justice Act 1999. 
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The Human Rights Act, ‘Horizontal Effect’ and the 
Common Law: a Bang or a Whimper? 


Gavin Phillipson* 


The extent to which the Human Rights Act (HRA) will have any ‘horizontal 
effect', that is, impact on the legal relations between private juristic persons, has 
already been recognised as perhaps its most problematic aspect.! It is also of course 
an issue of potentially great importance. If the more maximalist interpretations of 
the Act's horizontal effect so far put forward are accepted by the UK judiciary, the 
effect on private common law? could be drastic: as La Forest J put it in relation to 
the same issue under the Canadian Charter in the seminal case of Dolphin 
Delivery, whole areas of settled private law would have to be re-opened.^ In the 
literature this debate has so far generated, a consensus seems to have emerged that 
the inclusion of the courts within the definition of public authorities which are 
bound not to act incompatibly with Convention rights? is crucial in this regard. It is 
the contention of this article that the meaning of this admittedly key provision has 
80 far been subject to insufficiently detailed analysis, nor considered in the context 
of the Act as a whole. This is partly because, as will be suggested, its meaning has 


* School of Law, University of Essex 

An earlier draft of this article was given as a paper of the same title at the Media Law Section of the 1998 
Annual SPTL conference, Human Rights and Legal Traditions held at Manchester University. I would like 
to thank Eric Barendt, Helen Fenwick and Conor Gearty 1n particular for their useful responses to the paper 
and David Feldman, Colin Warbrick, Maurice Sunkin and Geoff Gilbert for ther very helpful comments on 
an earlier draft of this article. Any remaining errors — and of course the article's conclusions — remain my 
own responsibility 

1 A far amount of literature has so far been generated: reference will be made ın this article to four 


‘Privacy, 
Freedom of Expression, and the Horizontal Effect of the Human Rights Bill: Lessons from Germany’ 
(1999) 115 LOR 47; L Leigh, *Honzontal Rights, the Human Rights Act and Privacy: Lessons from 
the Commonwealth?’ (1999) 48 ICLQ 57. See also R. Singh, ‘Privacy and the Media after the Human 
Rights Act’ (1998) EHLR 712, S. Grosz, ‘Privacy and the Human Rights Act’ in M. Hunt and R. 
Singh (eds), A Practitioner's Guide to the Impact of the Human Rights Act (Oxford: Hart, 1999); J. 
Cooper, "Using the Human Rights Act against non-State Actors. The Honzontal Application of 
Human Rights Standards’ in JUSTICE, The Human Rights Act and Common Law (JUSTICE seminar, 
25 September 1998). Reference will also be made to the views of Conor Gearty, expressed at the 1998 
SPTL conference referred to above, both in bis brief paper, ‘The Human Rights Bill and the Common 
Law’ (delivered in Panel Session II of the Plenary Session on 9 September) and during subsequent 
discussion. 

2 This phrase will be used throughout as a convenient shorthand for common law governing tbe 
relationshrps between private 1ndrviduals and organisations, including corporate bodies. 

3 Retail Wholesale and Department Store Union Local 580 et al v Dolphin Delivery Ltd (1985) 33 DLR 
(4th) 174, 262-63. Similar concerns were expressed by Ackerman J in the decision of the South 
African Constitutional Court case on the horizontal effect of human nghts under the Interim 
Constitution: Du Plessis and Others v De Klerk and Another 1996 (3) SA 850, 900. Both decisions 
are considered further below at various points. 

4 See K. Ewing's reference to those ‘more extravagant claims’ that the HRA will have a ' 
impact on the common law ("The Human Rights Act and Parliamentary Democracy’ (1999) 62 MLR 
79, 90). 

5 HRA s 6(1) reads ‘It is unlawful for a public authority to act m a way which 1s incompatible with a 
Convention right’; s 6(3)(a) provides that courts and tribunals are included within the definition of 
public authority. 
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wrongly been seen as fairly self-evident, but also because much of the literature 
has had somewhat different and in some cases wider concerns than this article. 
Thus some has been primarily comparative in approach® and/or has devoted 
considerable attention to the normative aspects of the issue," while one major piece 
has looked at tbe whole range of possible horizontal effects the Act may have.® 
Furthermore, the various contributors in this area have essayed little, if any, critical 
engagement with each other's work.? This article will focus exclusively upon the 
extent to which private common law will be affected by the Act!? and will attempt 
to delineate more precisely than so far attempted the different possible degrees of 
force Convention rights may have in the private sphere through a limited incursion 
into interpretative theory. Using this analysis, it will attempt to shed fresh light on 
this difficult area through consideration of various matters concerning the Act 
itself, its debate in Parliament, and Convention jurisprudence which, it will be 
suggested, have not yet received sufficient consideration. This will involve direct 
engagement with perhaps the most influential and thorough interpretation of the 
horizontal impact on common law so far put forward (that of Murray Hunt) as well 
as the views of other commentators. The argument will be that the extent of any 
horizontal impact on the common law is a matter of greater uncertainty than this 
analysis suggests, but will probably be markedly less than some have predicted. 
The enquiry is limited to the impact on the common law — with particular 
reference to the area of privacy — for two main reasons. First of all, while the Act 
makes no mention of any form of horizontal effect under the Convention, it 
appears clear that section 3,!! requiring legislation to be interpreted in a way which 
is compatible with Convention rights, will apply to all legislation, whether public 
or private in nature.? By contrast, the Act compounds its silence on horizontal 
effect by a complete absence of any reference to the common law. Thus, the Act's 
impact on the common law governing relations between private persons is prima 
facie its area of greatest obscurity. Secondly, the Act's possible impact on the law 
- or lack of it — upholding a right to privacy against private bodies, and the 
consequences this may have for media freedom has been one of its most 
controversial aspects, constituting a primary focus of concern in Parliament and, 
predictably, dominating media discussion of the Act.!? Since such law as there is in 





6 Thus the bulk of Markesenis’ article (n 1 above) consists of analysis of German Constitutional Court 
decisions; Leigh devotes a long section to analysis of Canadian, South African and New Zealand 
decisions (n 1 above, 62-71). Hunt, n 1 above, 429—435, similarly includes substantial analysis of 
Commonwealth jurisprudence, Hunt's analysis of the position under the HRA is in fact taken from a 
dissenting judgment in Du Plessis. 

7 Hunt, n 1 above, 424—426; Markesenis, n 1 above, 74—84. i 

8 Thus Leigh (n 1 above) looks at six possible types of horizontal effect of which only three are relevant 
to this article. 

9 Markesenis expresses broad agreement with Hunt's analysis without going into detail (n 1 above, 73); 
Gearty, Singh, Grosz and Cooper arrive at similar conclusions (n 1 above); Leigh mentions Hunt only 
briefly in his final footnote (n 1 above, at n 126) but arrives at a different conclusion (see 82-83). 

10 Its concern 18 therefore with tbe position of those bodies found to fall clearly in the private realm, not 
with the public/private divide itself, governed by the defimtion of ‘public authority’ in ss 6(1), 6(3\b) 
and 6(5)), discussed HL Deb vol 582 cols 1277, 1293-1294 and 1309-1310 3 November 1997, and 
ibid vol 583 cols 771—811 24 November 1997. 

11 ‘So far as it ıs possible to do so, primary legislation and subordinate legislaton must be read and 
given effect in a way which 1s compatible with the Convention rights’ (s 3(1)). 

12 There was no suggestion by any Government spokesperson during the pessage of the Bill that this 
section applies only to legislation of a ‘public’ nature. See also I. Leigh, n 1 above, 75—76. Some of 
the arguments canvassed below in relation to the common law may in fact have some relevance to the 
Act's horizontal statutory effects. 

13 The concerns of the media led the Government to add a wholly new clause to tbe Bill at Committee 
stage in the Commons (see n 25 below) 
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this area is mainly!^ common law (breach of confidence, trespass, nuisance), the 
impact which the HRA will have on privacy will hinge primarily upon its effect on 
these areas of law. Given the failure to date of the judges to recognise any general 
right to privacy as enshrined in Article 8 of the Convention, one might, at first 
blush, have expected that impact to be quite considerable. 


How may the HRA give rise to any horizontal effect? The basic 
argument 


The first issue for discussion is how the HRA may have any horizontal effect at all. 
Before turning to the Act itself, a basic distinction must be drawn between what is 
often termed ‘direct’ and ‘indirect’ horizontal effect. A measure has ‘direct’ 
horizontal effect if it lays duties directly upon a private body to abide by its 
provisions and makes breach of these duties directly actionable at the instance of 
an aggrieved party. As Lewan puts it, such a scheme creates ‘absolute rights, that 
run against all persons’ .!® 

In jurisdictions where it is clear that the rights in question were not intended to 
be directly binding on private bodies, courts have usually deployed some form of 
indirect horizontal effect; this means that whilst the rights cannot be applied 
directly to the law governing private relations and are not actionable per se in such 
a context, they may be relied upon indirectly, to influence the interpretation and 
application of pre-existing law.!7 As we will note later, there are stronger and 
weaker versions of the indirect horizontal effect model and the concept is not 
without its difficulties. But we may first seek to establish which of these broad 
camps the horizontal effect of the HRA falls into and the implications this has for 
how private litigants may invoke their Convention rights in court. 

Despite the Act’s silence as to its possible impact on private law, a superficial 
examination makes clear that its basic scheme precludes direct horizontal effect. 8 
Section 6(1) states that ‘It is unlawful for a public authority to act in a way which is 
incompatible with one or more of the Convention rights’ (emphasis added). That 
the Act is intended to bind public authorities only appears to be confirmed by 
sections 7 and 8, which deal with proceedings and remedies only in relation to 
actions against such bodies. This basic intention has also been made clear by the 
Lord Chancellor in a number of Pepper v Hart? statements during the Bill's 
passage through the House of Lords. For example, during the Second Reading of 
the Bill, he said: ‘We decided first of all that a provision of this kind [making it 
unlawful to contravene a Convention right] should apply only to public authorities 
... and not to private individuals ... The Convention had its origins in a desire to 


Ona i c ———————— ÁR 
14 The exceptions are the Protection from Harassment Act 1997 and the legislation on copyright and data 


protection. 

15 The decision in the notorious case of Kaye v Robertson [1991] FSR 62, is the starkest instance of this. 
Article 8 of the Convention provides that "Everyone has the right to respect for his private and family 
lfe, his home and his correspondence’ and then specifies a number of grounds permitting interference 
with this 

16 K. Lewan, 'The Significance of Constitutional Rights for Private Law: Theory and Practice in West 
Germany' (1968) 17 ICLQ 571, 572. 

17 In the German 'drittwirkung' terminology, this type of 1ndirect horizontahty would be referred to as 
‘ drittwirkung’; direct horizontal effect as ‘unmittlebare’; for a boef explanation see A. 
Dremcrewski, European Human Rights Convention in Domestic Law (Clarendon: Oxford, 1997) 200 
and the articles cited therein at n 2. 

18 Hunt (n 1 above, 438) asserts that this is 'clear beyond argument'. 

19 Pepper (Inspector of Taxes) v Hart [1993] AC 593. 
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protect people from the misuse of power by the state, rather than from the actions 
of private individuals'.2? The Home Secretary made remarks to similar effect in the 
Commons’ debate.?! 

The HRA will not therefore give rise to direct horizontal effect. But may a 
degree of indirect horizontal effect arise? As mentioned above, a number of 
commentators have argued that some measure of horizontal effect must arise 
because the courts — and tribunals — are stated to be public authorities for the 
purposes of the Act? and, it is argued, are therefore themselves bound to apply 
Convention standards in giving judgement even in cases involving only private 
individuals.” The Government's resistance to an amendment put forward by Lord 
Wakeham, chair of the Press Complaints Council, which would have had the effect 
of excluding the courts from the definition of ‘public authority’ when ‘the parties 
to the proceedings before it [did] not include any public authority'7^ has been seen 
to be of significance in this respect, as has the statement the Lord Chancellor made 
in response to the amendment: *... it is right as a matter of principle for the courts 
to have the duty of acting compatibly with the Convention, not only in cases 
involving public authorities, but also in developing the common law in deciding 
cases between individuals ...'25 The issue of precisely what this duty entails will 
occupy the remainder of this article.26 Perhaps the more basic point — the issue of 
how private litigants may, in practice, invoke Convention rights in court — will be 
dealt with first. 


Causes of action for private litigants 


A free-standing action against a private body? 


Wade argues that in practice it will make no difference whether the defendant is a 
public or private body, since the courts in giving judgement will have a duty to 
uphold Convention rights regardless. The duty will, he suggests, give the courts 
‘sufficient warrant to award remedies in accordance with Strasbourg principles’. 
He concludes that if his argument is correct, ‘the definition [of public authority]... 
will not matter’ .27 


Sy Seca ee 
20 HL Deb vol 582 col 1232 3 November 1997. 


actions between private individuals’ (HC Deb vol 314 col 406 17 June 1998). 

22 s 6(3)(a), Hunt describes this provision as ‘of great significance for the horizontality [of the Act]’ (n1 
above, 439); see also Wade, n 1 above, 62—64; Markesenis, n 1 above, 73; Singh, n 1 above, 722 and 
724—726; Ewing, n 4 above, 89. 

23 Conor Gearty in his paper ‘The Human Rights Act and the Common Law’ (n 1 above) has also argued 
that s 7(1Xb) will assist a htigant seeking to rely on Convention rights in a povate law action. This 
argument will be considered briefly at n 54 below. 

24 HL Deb vol 583 col 771 24 November 1997, Amendment no 32. 

25 ibid col 783. The Government's introduction of what is now s 12, in response to fears that the Act 
would, through the effect of Article 8 ECHR, lead to an enforceable right to be free from intrusion 
into private life, threatening freedom of the press, underlines the point. The section requires courts to 
have special regard to freedom of speech and introduces certain procedural restrictions on the granting 
of injunctions threatening such freedom. Its very introduction was clearly premised on a view that the 
Convention would in some way affect the courts’ substantive handling of private law cases, a point 


26 For a much more minimalist interpretation of the courts’ duty under s 6, see Sydney Kentridge, ‘The 


52. 
27 n 1 above, 62-63. 
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Such an outcome - the effective collapsing of the distinction between public and 
private applicants — would be startling indeed. It would mean that the apparent 
basic scheme of the HRA — to bind public authorities only and to provide 
procedures and remedies for this purposes — would be radically undercut. The 
carefully worded definition of ‘public authority’ in section 6 would become largely 
redundant and the HRA would instead effectively bind both public and private 
bodies to follow the Convention but — with no apparent justification for the 
distinction — make provision for proceedings and remedies in relation to the former 
only. If such an interpretation were to have been approved by the Lord Chancellor 
it would be surprising, to say the least. 

In fact, it appears from remarks made by Lord Irvine about the possible creation 
by the HRA of a Convention-based right to privacy, that his view is that whilst the 
courts will in some sense be substantively bound by the Convention rights, the 
result will not be that suggested by Wade: 

I would not agree with any proposition that the courts as public authorities will be obliged to 
fashion a law on privacy because of the terms of the Bill. That 1s simply not so. If it were so, 
whenever a law cannot be found either in the statute book or as a rule of common law to 
protect a Convention right the courts would in effect be obliged to legislate by way of 
judicial decision and to make one. That is not the true position ... In my view the courts may 
not act as legislators and grant new remedies for infringement of Convention ri unless 
the common law itself enables them to develop the new rights or remedies ... 


The example of the privacy-invading newspaper may clarify this point. We will 
assume for now that the court, in adjudicating upon the plaintiff's case, has to act 
compatibly with the Convention. So it must hand down a judgment in the case 
which respects any rights the individual has under Article 8. But the difficulty lies 
here: how does the individual get his case to court in the first place? Indeed, what i5 
his case? A litigant cannot go to court simply saying 'the newspaper has violated 
Article 8’ because (assuming that a newspaper is not a ‘public authority") Article 8 
will not be binding on it. A litigant has a cause of action against another party only 
if she can allege that they have acted, or are threatening to act, unlawfully. A 
newspaper will not have done so, solely by violating or threatening to violate 
Article 8. The individual’s case can’t therefore be based on violation of Article 8, 
at least not by a newspaper. She must have some other cause of action — some other 
alleged unlawful act — for the court to adjudicate upon in order to get Article 8 into 
play at all. 


An action against the court? 


Conor Gearty has argued that the litigant may try to rely more directly on the 
courts’ duty as a public authority. Clearly, the court can hardly be the initial 
‘defendant’ of an action: it cannot have breached the Convention before it bas 
given judgement. The only possibility therefore seems to be to lodge a writ which 
claims a Convention cause of action against the newspaper and when this is struck 
out as disclosing no cause of action, to appeal against the decision, arguing that the 
strike-out represented a failure by the court to uphold the Convention right in issue 
and was thus a contravention of section 6(1). Actions alleging a failure by the court 
to uphold Convention rights appear to be envisaged by section 9 of the HRA which 
UBL MM MEE KR 


28 HL Deb vol 583 col 784 24 November 1997. 

29 Gearty argued this pont in his paper, ‘The Human Rights Act and the Common Law’ and 
energetically maintained it dung subsequent discussion at the SPTL conference referred to (n | 
above). 
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provides that any such action must be by way of appeal or application for judicial 
review. 

There are two major problems with such a course of action. First of all, to allow 
plaintiffs to put in un-arguable claims against private bodies and then hold the 
subsequent strike-out to be an actionable breach of the courts' duty under section 
6(1) would amount to the endorsement by the courts of an obvious attempt to 
circumvent the clear distinction drawn in the HRA between public and private 
bodies and its firm preclusion of direct justiciability against the latter. It seems 
unlikely, to say the least, that the appellate courts would allow litigants to benefit 
from such a procedural dodge at the expense of Parliament’s clear intent.” It is far 
more likely that they would hold instead that since the action struck out was one 
ruled out by the terms of the HRA itself, the court was obliged to strike it out and 
therefore in doing so cannot have violated any rights which the plaintiff has under 
the HRA. 

But even if appellate courts found for the plaintiff on appeal, the finding would 
have to be that the strike-out represented a breach of the Convention Article in 
question. No legal wrong by the newspaper would be in issue. Any claim for 
damages would therefore be defeated by section 9(3) which provides that damages 
may not be awarded in respect of a claim against a court on appeal.?! Nor indeed 
could the plaintiff claim an injunction to restrain publication of the offending 
material. For it is trite law that an injunction may only issue against a party to 
prevent it from carrying out a threatened unlawful act. Presumably therefore, no 
injunction could be granted against the newspaper in our example, since it would 
be the (lower) court, not the newspaper, which stood accused of acting 
unlawfully.?? 


Use of an existing common law action 


The only workable option?? for the plaintiff would therefore seem to be to proceed 
directly against the newspaper using some existing cause of action,>4 such as 
trespass or breach of confidence, and then argue that the courts’ duty to act 
compatibly with Article 8 (balanced where appropriate with Article 10) requires it 
to interpret or develop the common law so as to find for the plaintiff. The key to 
horizontal impact will therefore be indirect effect. The crucial issues will obviously 
be the extent and manner of this indirect effect, issues considered in the remainder 
of this article. Before plunging into further analysis of the Act itself however, it is 
necessary to look a little closer at the notion of ‘indirect horizontal effect’ briefly 
canvassed earlier by outlining a distinction between a weak and a strong version. 


30 I am indebted to Helen Fenwick for this point. 

31 The only exception to this refers to damages awarded ‘to compensate a person to the extent required 
by Article 5(5) of the Convention’ (s 9(3)), namely damages for arrest and detention in contravention 
of the right to personal liberty as guaranteed by Article 5. 

32 Maurice Sunkin has pointed out to me that a declaration could also be sought to the effect that the 
strike-out had been unlawful. This would still not provide any remedy for the litigant in the case, but 
would presumably assist future liti 


common law is, in any event, on the verge of recognising a general right to privacy (left open by Lord 
Browne Wilkinson and Lord Nicholl in Khan [1997] AC 558, esp 582—583) ıs beyond the scope of 
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‘Strong’ and ‘weak’ versions of indirect horizontal effect 
‘Weak’ indirect horizontal effect 
In the simpler weak version, an individual aggrieved by the actions of another may 
not claim that the state has failed to prevent his ‘right’ from being infringed by a 
private individual: indeed on this view it is not just that citizens may not sue each 
other directly for breach of the constitutional rights; rather citizens have no rights 
against such persons. The claum instead is that the courts should apply and develop 
existing law in the light of the values represented by any applicable constitutional 
rights, in recognition that tbe actions of private individuals can produce similar or 
identical effects or harms to those of governmental bodies. This, broadly speaking, 
to be the position adopted by the courts in Canada,” South Africa% and 
Germany.?/ In the leading Dolphin Delivery case in Canada, for example, the court 
said of the Charter of Rights and Freedoms: 


Where private party A sues private party B relying on the common law ... the Charter will 
not apply ... However, this is a different issue from the question whether the judiciary ought 
to apply and develop the principles of the common law in a manner consistent with tbe 
fundamental values enshrined in the Constitution. The answer to that question must be m the 
affirmative. 


Of the position in Germany, Alkema writes that, 'fundamental rights not only 
create ... rights against interference by public authorities, but also contain values 
which permeate the entire legal order 3? Similarly Drzemczewski*€ comments: 
‘the Drittwurking [horizontal effect] ... has grown out of the ... [German] Federal 
Constitutional Court's interpretation of constitutionally protected freedoms as an 
expression of a ''value order" which should be taken into consideration when 
applying and interpreting law, particularly law of a general character'. Note 
therefore that the duty on the courts is to take account not of the rights themselves, 
but something rather more amorphous — the values represented by those rights. 
This conception will be referred to as the ‘weak’ version of indirect effect. 


‘Strong’ indirect horizontal effect 


Turning now to the more complex 'strong version', Murray Hunt has outlined an 
approach he terms ‘Application to All Law’,*! which he takes from the dissenting 
judgement of Kreilger J in the South African Constitutional Court decision, Du 
Plessis v De Klerk.*2 Under this model, a private person cannot be sued for a 


35 The leading cases are Retail, Wholesale & Department Store Union, Local 580 v Dolphin Delivery 
Ltd (n 3, above) and Manning v Hill (1995) 126 CLR (4th) 129. For discussion of the former and 
other Canadian cases see Clapham, Human Rights in the Private Sphere (Oxford: Clarendon, 1993) 
164—174, esp 165—168; L Legh, n 1 above, 62-66; Hunt, n 1 above, 429—432 and the articles cited 
thexe at n 20. 

36 eee ee IDONEA discussed by Hunt, n 1 above, 432—435 and I. 
Leigh, n 1 above, 66—68 

37 This has been the position meuntzined by the Federal Supreme Court m a number of cases: for 
discussion see B. Markesems, n 1 above; Drzeanczewski, n 17 above; K. Lewan, n 16 above. 


39 E. Alkema, ‘The Third Party Applicability, or '"Drittwirkung" of the European Convention on 
Human Rights' in F. Matecher and H. Petzold (eds), Protecting Human Rights: the European 
Dimension (Kdin/Berlin/Bonn/Miinchen: Carl Heymanns Verlag, 2nd ed, 1990) 34 (emphasis added). 

40 n 17 above, 200. 

4] n 1 above, 434—435. 

42 n 3 above. 
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breach of another's fundamental rights simpliciter — but neither can he rely upon 
the law to, as Justice Kreigler puts it, ‘enforce or protect’ his rights-infringing 
actions. Thus, as Hunt puts it, ‘private relationships are left undisturbed insofar as 
they are not [already] regulated by law’;*4 however, ‘Law which already exists and 
governs private relations must be interpreted, applied and if necessary developed 
so as to achieve compatibility with the Convention. But where no cause of action 
exists, and there is therefore no law to apply, the courts cannot invent new causes 
of action, as that would be to embrace full horizontality’,* that is, direct horizontal 
effect. This model thus has two key differences from the weaker one: first it places 
an absolute duty upon courts to ensure the compatibility of all existing law with the 
Convention rather than requiring them merely to have regard to it; second, the 
courts must strive to ensure compatibility with the rights themselves, not merely 
the ‘values’ represented by them, a distinction whose significance will be explored 
further below. 


The distinction illustrated: a suggested hierarchy of legal force for 
‘rights’ in the private sphere 


A five-fold hierarchy 


It is proposed to illustrate the differing levels of legal force these two versions of 
indirect horizontality would give the rights they (partially) protect by sketching a 
theoretical hierarchy of legal force. The first step in constructing it is to draw a 
distinction between rules and principles.^9 ‘Rules’ denote norms which, if applied, 
determine the relevant issue conclusively. They thus apply in an all or nothing 
way. 'Principles', by contrast, have a dimension of weight and the application of 
one principle to an 1ssue does not necessarily determine it: principles merely argue 
for a particular outcome; more than one may well be relevant to a given issue, and 
in such a case these competing principles must be weighed against each other. 
Some of the Convention rights, such as Articles 3 and 4,“ which state simple, 
unqualified norms, are fairly readily conceived of as rules. Others, in particular the 
heavily qualified Articles 8—11, are markedly different: internally, these Articles 
represent two or more principles which often argue in opposite directions (eg 
freedom of expression versus protection of morals) though of course the 
Convention assigns the primary norm (speech, privacy) a greater prima facie 
weight than the specified competing principles (public order, protection of morals 
etc).^9 Thus in relation to these rights, it must be emphasised that the ‘rule’ to be 
applied would be the whole Article, including the in-built exceptions.” Hence if 
the Convention rights were treated as rules, once a given right was found to be 


43 ibid 915 

44 n 1 above, 434 (word ‘already’ added to ensure clarity). 

45 ibid 442. 

46 A distinction of this sort was suggested by Ronald Dworkin (Taking Rights Seriously (London: 
Duckworth, 2nd impression, 1978)) bat the discussion in the text does not depend upon scceptence of 
Dworkin's ad theory. 

47 Ce aa dana SAPE EEA respectively. 

48 The European Court has established « general test to determine when the primary rights in Articles 8— 
11 may be overridden by one of the specified exceptions. the interference must be ‘prescribed by 
law’; there must be a ‘pressing social need’ to protect the competing interest; the interference with the 
right must be ‘proportionate to the legitimate aim pursed’ (see Handyride v UK A 24 esp para 49 
(1976)). This test has also been found to be of relevance in relation to Articles 14 and 15. 

49 In some cases, this may require the court to weigh one Convention right against another. 
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engaged, the application of that right, subject only to the exceptions specified in 
the Convention, would decide the issue conclusively. 

This basic rule/principle distinction may now be combined with the 
administrative law model of relevant/irrelevant considerations? to produce a 
five-fold classification. At the top of this hierarchy, the Convention rights would 
figure as rules, in the sense explained. Secondly, they could be regarded as 
mandatory principles: the court would be obliged to have regard to the Convention 
rght where relevant; thirdly, the rights could figure merely as permissible 
principles — those which the courts were entitled but not obliged to take into 
account. At tbe lowest level, they would be proscribed principles, that is, irrelevant 
considerations, to be excluded from legal adjudication. 

A further strand in this analysis deals with the issue of the weight a norm will 
have if figuring as a principle; a two-fold distinction is suggested. Firstly, a 
principle could be treated as ‘fundamental’: that is, one which would prima facie 
have a greater weight than those against which it is weighed, thus requiring a 
strong competing public or private interest to override it.5! Secondly, it could be 
treated as an “ordinary principle’ — one given no pre-determined weight — so that its 
importance would vary, depending on the context. Knitting this strand into our 
existing weave, it may be assumed that if a right is treated as only a ‘permissible 
principle’, it must have only ‘ordinary’ weight: since the judge may consider it or 
not as he pleases, it can hardly be considered ‘fundamental’. By contrast, if a right 
was considered to be a mandatory principle and hence as one which must be 
considered, this would not of itself pre-determine whether in terms of its weight it 
should be treated as ‘fundamental’ or ‘ordinary’. Hence we arrive at our five-fold 
hierarchy, as follows: (1) rules, (2) fundamental mandatory principles, (3) ordinary 
mandatory principles, (4) permissible principles, and (5) proscribed principles. 

The crucial difference between a ‘fundamental’ principle and a rule should be 
emphasised: the factors capable of overriding a fundamental principle could be 
drawn from all existing relevant norms in the area of law concerned; by contrast, 
treating a Convention right as a rule would not of course mean that the basic right 
would automatically prevail, but it would require that the factors which could be 
weighed against the right would have to be limited to those specified in the 
relevant parts of the Convention and no others. 


‘Strong’ and ‘weak’ indirect horizontality: placing the rights in the 
hierarchy 


The above classification may now be used to determine the different strength the 
Convention rights would have depending on which of the versions of indirect 
horizontal effect is accepted. The ‘strong’ approach, as we have seen, lays an 
absolute duty on the courts to ensure compatibility of existing law with Convention 
rights. In order to carry out this duty, the judges would have to treat the Convention 
rights as rules, so that only exceptions specified in the relevant Article of the 


50 For an example, see the Court of Appeal ruling in R v Somerset County Council, ex p Fewings [1995] 
1 WLR 1037. The distinction is used in a private law context simply as a useful device for indicating 
the different levels of importance a consideration may have. 

51 Some Convention rights, such as Article 10, have already achieved this status; in R v Secretary of 
State for the Home Department, ex p Brind [1991] 1 AC 696, Lord Bridge stated, "We are ... 
perfectly entitled to start from the premise that any restriction on freedom of expression requires to be 
justified and that nothing leas than an important competing public interest will be sufficlent to justify 
it’. 
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Convention right could be allowed to outweigh the primary right. This is because, 
if the rights were to be assigned a position even one degree weaker, figuring as 
fundamental mandatory principles, then other, non-Convention, factors would be 
capable of overriding the primary right. This in turn would mean that domestic law 
could move out of step with Convention law, as non-Convention factors ‘trumped’ 
Convention rights; the judge would then have failed to ensure compatibility of the 
common law with the Convention — precisely the duty which the 'strong' version 
lays on him. 

By contrast, under the ‘weak’ version of indirect horizontality, the ‘rights’ 
would, logically, operate as mandatory principles. Their operation at any lower 
level is, it is submitted, ruled out by the nature of the weak model itself: to treat the 
rights as merely permissible principles would deny that duty to develop the 
common law with regard to rights values which even the weak version of 
horizontal effect demands. By the same token, it is beyond dispute that the rights 
could not operate at the lowest level, as wholly irrelevant considerations. However, 
the ‘weak’ model does not appear to determine the weight which the mandatory 
principles would have, in particular whether they would operate as 'fundamenta" 
or ‘ordinary PODER this will therefore be considered in the particular context 
of the HRA. 


The force of the Convention rights under the HRA 


Hunt argues that 'an assessment of the relevant factors points irresistibly to the 
conclusion that ... UK courts will be required to ensure that all law which they 
apply accords with the Convention', a conclusion with which Conor Gearty has 
expressed agreement. In other words, the HRA will give rise to the ‘strong’ 
version of indirect horizontal effect. Hunt considers that this conclusion follows 
necessarily from the courts' duty as public authorities to act compatibly with 
Convention rights, as interpreted by the various Pepper v Hart statements on this 
matter noted above.5* 

In this respect, he finds it particularly persuasive that under the South African? 
and Canadian constitutions, which as noted have adopted the weaker versions of 
horizontality, the judges are not included in the list of bodies bound by the 
constitutional rights, and that this was expressly cited as a reason for denying 


52 See below at 844—840. 
53 n 1 above, 424, Gearty's view was expressed in his paper on the matter (n 1 above) and subsequent 
i ; 


On. 

54 See above at 826—827. Conor Gearty (n 1 above) has also argued that s 7(1)(b) will assist a litigant 
seeking to rely on Convention rights in the private sphere: s 7(1) provides that ‘A person who claims 
that a public authority has acted (or proposes to act) in a way which is made unlawful under section 
6(1) may .. SO ee c (the public authority 
being, he suggests, a court). It is not proposed to address this argument in detail since a perusal of 

indicates 


against public 
authorities, a liugant may either bring a case based solely on a breach of the HRA (s 7(1)(&)) ox rely 
on the nghts when bringing another ection, eg for fudicial review (s 7(1)(b)). Nothing in the debate on 
this danse in either House (HL Deb vol 583 cols 823-853 24 November 1997; HC Deb vol 314 cols 
1054-1111 24 June 1998) indicates that it was intended or even envisaged that it would allow 


proceedings. , 
discussing the horizontal effect of the Act commented, ‘Nothing in this Bill ... prevents the courts 
from having regard to the Convention .. . 1n proceedings other than those brought under sections 7-9" 
(HL Deb vol 583 col 814 24 November 1997, added). 

55 That 1s, under the Interim Constitution of 1993 which was under consideration in Du Plessis (n 3 
above). 
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constitutional rights any stronger horizontal effect in the South African decision of 
De Plessis v De Klerk referred to.* ‘By the same token’, he argues, ‘the inclusion 
of courts in section 6(1) of the [HRA] must bear a converse significance'.57 Thus 
the duty will not be merely to consider the Convention, or act compatibly with 
Convention values: ‘[the courts] will be under an unequivocal duty to act 
compatibly with Convention rights .55 

It is submitted that four separate arguments may be advanced as to why the 
HRA, looked at in the round, does not impose on the courts this absolute duty; a 
fifth argument is that any such duty would in any event often be largely empty of 
pre-determined content.*? Each of these arguments will be considered in turn. 


No rights to uphold in the private sphere 


The contention that the courts will have an absolute duty to render all existing 
private law compatible with Convention rights themselves, rather than values 
deriving from them, must as a matter of logic presuppose that citizens will actually 
have the Convention rights in the private sphere, albeit that they are not directly 
justiciable against private bodies. Section 6 of the Act places the courts under a 
duty to act compatibly with ‘Convention right[s]'; the rights must be there for the 
duty to bite.9 Will UK citizens be given the fully fledged rights necessary to 
generate such a strong corresponding duty? Looking first to the Convention itself, 
it may be noted that most of the Articles appear to declare general rights without 
restriction of scope;?! moreover, whilst the Strasbourg institutions can of course 
only police infringements by states, not private bodies, their existing 
jurisprudence makes plain that failure by a government to prevent or offer redress 
for infringements by private bodies may be seen to constitute indirect violations of 
the Convention by the state. Thus an Act which simply incorporated these 
general rights into domestic law would appear to lay some duty on the courts to 
protect the nights against all comers, even if it did not provide for direct 
horizontality. So does the HRA actually incorporate the Convention rights and thus 
give them to UK citizens? Finding the answer to this apparently simple question 
turns out to be a surprisingly problematic undertaking. 

First of all, the Act nowhere states that the Convention rights are incorporated, or 
that all UK citizens now have the rights set out in the Convention, or even that its 
purpose is to achieve these two tbings. This omission stands in sharp contrast to 
both the South African Interim Constitution, and the Canadian Charter of Rights 
and Freedoms, both of which, as noted, have been judicially interpreted as giving 


56 See Hunt, n 1 above, 439, citing Du Plessis, n 3 above, 877—878. 

57 Hunt, n 1 above, 439. 

58 ibid 441, emphasis added. 

59 For a further possible interpretation see P. Milmo, (1997) NLJ 1631, discussed by M. Arden, "The 
Future of the Law of Prrvacy', lecture delivered at Kings College, London on 26 November 1997, 18. 

60 This argument 11 based on the text of the Act and does not therefore rely on the fallacy that rights and 
duties are invariably correlative. For discussion of the relevance of Hohfeldian analysis to horizontal 
effect, see I. Leigh, n 1 above, 59-62. 

61 Exceptions are Article 6 — the guarantee of a fair tnal — which is clearly aimed almost solely at the 
state, and Article 10, which as David Feldman has pointed out to me suggests, by stating that the 
freedoms it enunciates shall be enjoyed ‘without interference by public authority! (emphasis added), a 
strictly limited degree of horizontal effect. 

62 Under Article 25 of the Convention (as amended by Protocol 11), applications complaining of 
violations may only be made in respect of the actions of state parties. 

63 See Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights (London: 
Butterworths, 1995) 22 and below at 841. 
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the rights they declare only weak indirect horizontal effect. Article 7 of the Chapter 
on Fundamental Rights in the Interim South African Constitution states simply that 
‘Juristic persons shall be entitled to the rights contained in this Chapter ...’, as well 
as stating that the fundamental rights ‘shall apply to all law in force’ (Article 7(2)). 
Similarly, the Canadian Charter states in Article 2 that ‘Everyone has the following 
Fundamental Freedoms' (then listing speech, assembly, conscience etc); Articles 
7-15, dealing with liberty of the person, fair trials and equality, similarly 
repeatedly state "Everyone has the right to' so and so. 

By contrast, one looks in vain for any statement in the HRA to the effect that 
‘juristic persons have the rights and freedoms set out in Articles 1-14 of the 
European Convention’. Instead, the Act gives what its preamble describes as 
further effect' to the Convention rights in three ways that are rather more limited 
and specific: in the words of the Lord Chancellor, it requires firstly that, ‘primary 
and secondary legislation is to be read and given effect so far as possible in a way 
that is compatible with Convention rights [section 3(1)]. [Secondly], it places a 
requirement on public authorities to act in a way that is compatible with 
Convention rights [section 6(1)], and [thirdly, it] provides for the grant of judicial 
remedies where they do not do so [sections 7 and 8]’. 

Incorporation per se is apparently not effected by the Act, a point on which the 
Lord Chancellor was quite specific: 'The Convention rights will not ... in 
themselves become part of our substantive domestic law ...’. One of his later 
statements, evidently intended as a political defence to the charge that the 
Government had watered down its pledge to bring rights ‘fully home’ served to 
muddy the water a little. However, this later contention, which was that the lack 
of ‘direct justiciability’ between private individuals would be ‘the only practical 
difference’ between full incorporation and the actual effect of the HRA ignores a 
point made earlier by the Lord Chancellor himself. This is the fact that the HRA 
explicitly provides that where a piece of legislation is found to be incompatible 
with a Convention right, that legislation remains fully valid and enforceable% and, 
as Geoffrey Marshall has argued,® ‘If the Convention were truly incorporated into 
UK law, the Convention and the rules with which it is incompatible could not both 
be equally valid’. Moreover, even in this later statement, Lord Irvine conceded that 
the Convention rights ‘themselves’ were not to become ‘directly a part of our 
domestic law.’ On the balance of the evidence, there is thus a failure to secure to 
the citizens the rights themselves. 

This failure is reflected in, and compounded by, the fact that the HRA does not 
incorporate, and has no equivalent of, Article 1 of the Convention;?? that is, it has 
no section which states that the main purpose of the HRA is to ‘secure’ for those 
within the jurisdiction the rights and freedoms set out in the Convention. Indeed, 
the Government resisted a number of amendments adding such a section which 
were put forward at both Committee and Report stage in the House of Lords.?! This 


64 HL Deb vol 583 col 509 18 November 1997 

65 ibid, & posnt be repeated at ibid col 522. 

66 See HL Deb vol 585 col 841 5 February 1998; also HC Deb vol 314 col 406 17 June 1998 (Jack 
Straw). 

67 s 3(2Xb) and s 4(6); see HL Deb vol 583 col 522 18 November 1997: "The Convention nghts will not 
.. become part of our substantive domestic law and will not therefore supersede previous legislation, 
or be superseded by future legislation.’ 

68 G. Marshall, ‘Patriating Rights — with Reservations’ in Hare and Forsyth, n 1 above, 75. 

69 HL Deb vol 585 col 841 5 February 1998. 

70 Article 1 reads: "The High Contracting Partes shall secure to everyone within ther jurisdiction the 
rights and freedoms [set out in] this Convention'. 

71 See, for example HL Deb vol 583 col 466 et seq 18 November 1997. 
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omission has an even more direct bearing on the issue of whether the courts will 
find in the Act any obligation to uphold Convention rights in the private sphere. 
This is because the European Court of Human Rights has tbeorised state 
responsibility for violations by private bodies mainly on the basis that, as Harris et 
al put it,™? ‘contrary to Article 1, [the state] has failed to ‘‘secure’’ to individuals 
within its jurisdiction the rights guaranteed in the Convention by not rendering 
unlawful the acts of private persons that infringe them’. In Young, James and 
Webster,” the Court explicitly invoked Article 1 in support of its finding that 
Article 11 of the Convention placed positive duties on the state to ensure that even 
domestic law governing the relationship between private parties (in this case the 
closed shop) was compatible with Convention rigbts. Having quoted Article 1, the 
Court went on to say: “hence if a violation of any [Convention] right is a result of 
non-observance of that obligation [Art 1] in the enactment of domestic legislation, 
the responsibility of the State for that violation is engaged'.74 Drzemczewski 
concurs with this reasoning: '[Article 1] may be understood to mean that states 
must ensure that individuals' rights are not only by public authorities but 
also by ail other members of society ...'.7? It has already been noted that there can, 
in any event, be no liability of the UK parliament or government for failure to 
provide legislative protection for rights under the HRA (though this will not affect 
the UK's potential liability at Strasbourg for such omissions).76 But the removal of 
Article 1 weakens the argument that the HRA was intended to achieve full 
incorporation, so as to place a consequent general duty on the state — via its courts 
— to prevent or remedy Convention infringements regardless of their perpetrators.” 

In short therefore, the duty of the court under section 6(1) not to act contrary to 
Convention rights can only come into play if a plaintiff has Convention rights to be 
upheld. Since the Convention rights have not become part of domestic law, 
plaintiffs will have no such rights against private bodies; therefore the court's duty 
to uphold those Convention rights will not be engaged at all in such cases. 

This is not however to argue that there is no role for the Convention at ail in 
private common law cases: such a contention would run contrary to the clear 
intention of the Act's sponsors. The Lord Chancellor's statement that ‘it is right as 
a matter of principle for the courts to have the duty of acting compatibly with the 
Convention ...in developing the common law in ... cases between individuals’ has 
already been noted.”® However, further reference to Hansard makes it clear that 
this statement, and governmental resistance to the Wakeham amendment,” was 
motivated by the belief that the only alternative to the Bill as originally drafted was 
to close off any role for Convention rights at all in private litigation: ‘We have 
taken the view that the other course, of excluding Convention considerations 
altogether from cases between individuals ... would [not] be justifiable ... [or] 
practicable'. In other words, the Government's intent was apparently only to make 
sure that this alternative approach — a prohibition upon any reference to the rights 
in private cases — was ruled out. 


72 n 63 above, 21-22 (emphasis added) 

73 A 44 (1981). 

74 ibid para 49. 

75 n 17 above, 221. 

76 See n 33 above. 

77 The ECtHR has of course an occasions found that the Convention requires Intervention in the 
of private relations without any specific recourse to Article 1: see eg X and Y v Netherlands A 91, 
para 24 (1985). 

78 HL Deb vol 583 col 783 24 November 1997 (emphasis added). 

79 n 24 above and associated text. 
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Hansard therefore establishes that the Government wished and expected the 
Convention rights to have some role even in private common law litigation; but it 
does not resolve the issue of precisely what the courts’ duty in such case entails. 
We are therefore left with the elementary proposition that this issue must be 
construed in the light of the Act as a whole. The duty to act compatibly with 
Convention rights in section 6 is put in general and simple terms and without 
reference to public or private spheres; but it is manifestly dependent upon what the 
rights become in the private sphere, an issue upon which Hansard sheds no light. 
Given that, as seen, the Act does not incorporate the rights themselves into 
domestic law, it is clear that they can become in the private sphere at most legal 
values and principles, rather than the clear entitlements they are when exercised 
against public authorities. Hence, the duty to act compatibly with the rights 
becomes in the private sphere a duty to develop and apply the law by reference to 
the values they enshrine. This conclusion thus gives the rights some role in 
private litigation, in compliance with Parliament's apparent intention. However, 
unlike Hunt's analysis, it does not run up against the problem generated by the fact 
that the rights themselves are not incorporated, namely the self-evident proposition 
that a court cannot have a duty to act compatibly with rights which the parties 
before it do not hold. 


No right to a remedy in the private sphere 


The second argument is more narrowly based. Article 13 of the Convention states 
that ‘Everyone whose rights and freedoms as set forth in this Convention are 
violated shall have an effective remedy before a national authority ...’. This 
Article has been specifically excluded from the ambit of the HRA (by ‘section 
1(1)). The omission of this Article has caused some academic concern,?! and was 
the subject of prolonged debate in both Houses. Perhaps the clearest explanation 
for its omission was given by the Home Secretary in Committee: 

We took the view that the best way of applying Article 13 in the context of incorporating the 

Convention was to spell out in specific clauses how those remedies should be made 

available. Therefore, we take from Article 13 that "Everyone whose rights and freedoms . 


are violated shall have an effective remedy’ and then set out in the Bill what those effective 
remedies should be and how they can be accessed. 92 


What Mr Straw forbore to mention was that in the transposition of the right to a 
remedy from Article 13 of the Convention to section 8 of the HRA, two crucial 
changes have occurred. Firstly, Article 13 gives a right to a remedy in unlimited 
terms, apparently against the whole world; section 8 specifically limits remedies to 
cases involving ‘act[s] (or proposed act[s]) of a public authority’. It cannot 
therefore mandate a remedy being offered because of the act of a private body® 


80 The author's view as to what Articles 6(1) and 6(3X8) require of the courts in private litigation is set 
out in more detal below at 843—844. and 846—849. 


against newspapers, 
(829). Conversely, a first instance court dealing with a private case obviously would not order a 
remedy in relation to its own act in giving judgment. 
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and indeed appears specifically to exclude any application of the Convention right 
to a remedy in private law cases. 

Secondly, section 8 does not reproduce that part of Article 13 which states that 
the right to an effective remedy shall apply ‘notwithstanding that the violation has 
been committed by persons acting in an official capacity'. These words do not 
appear in section 8 of the HRA. The significance of this omission is that many 
commentators have interpreted them as an additional basis for the state's positive 
obligations to intervene in relations between private individuals, an obligation 
which under the HRA falls solely on the courts.“ For example, Drzemczewski has 
commented, ‘the word ''notwithstanding'' does not limit the application of Article 
13 to government officials but instead "admits implicitly but inevitably that 
breaches of the Convention may be committed by private individuals’’’. He goes 
on, ‘More recently, the Deputy Secretary to the European Commission of Human 
Rights has indicated that, at least in his eyes, the meaning which best reconciles the 
French and English texts of Article 13, “is that the State Parties are obliged by 
Article 13 to provide a remedy in domestic law against violations committed by 
private persons or by public authorities'''.36 Jacobs and White similarly assert that 
"[It| is clear ... that Article 13, by providing in effect that it should not be a defence 
that the violation was committed by a person acting in an official capacity, 
presupposes that it cannot be a defence that it was committed by a private 
individual’ .87 

This transmutation of Article 13 into a section dealing only with public 
authorities, and the removal of the wording pointing to its availability even in cases 
of private infringements thus makes it harder to sustain the argument that the 
courts have a duty to try and offer redress for private rights violations through 
manipulating existing causes of action. Robbed of their unlimited mght to a 
remedy, litigants may find the courts telling them that they have satisfied their duty 
of acting compatibly with the Convention by considering Convention issues,** but 
that the further step of always having to provide redress where the common law so 
allows is not one the Act requires of them.® 


The constraints of the existing common law 


It has already been argued that if the courts have the duty Hunt argues for, they 
would have to apply the Convention rights as rules, so that nothing would be 
allowed to override the primary rights other than the exceptions set out in the 


B4 Becanse as noted above (n 33), the Act specifically excludes any possible liability of government or 
parliament for failing to bong forward legislation to protect Convention rights. 

85 n 17 above, 205, citing MLA. Fissen, "The European Convention on Human Rights and the Duties of 
the Individual’ (1967) 32 Nordisk Tidsskrift for International Ret 229, 237. 

86 ibid citing J. Raymond, ‘A Contribution to the Interpretation of Article 13 of the European 
Convention on Human Rights’ (1980) HR Rev 161, 170. 

M cur v i MM ML EE 
2nd ed, 1 19. 

88 Note that in the particular case of media intrusion, tbe court may be able to justify non-interference by 
arguing that the requirement of ‘respect’ for private life enshrined in Article 8 is satisfied through the 
ability of the aggrieved party to seek an apology and/or correction via the Press Complamts 
Commission but that a judicial remedy is not required, given the omission of Article 13 from the 


HRA. 

89 The Lord Chancellor has stated that ‘The courts may have regard to Article 13’ under the terms of s 2 
of the Act (HL Deb vol 583 col 477 November 18 1997), given the restrictive wording of section 8, 
this statement presumably means that the courts may look to the jurisprudence under Article 13 when 
considering actions against public authonties. 
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relevant parts of the Convention. Otherwise, non-Convention factors allowed into 
the fray could trump the Convention right in question and thus lead to the very 
incompatibility which the judges, we are told, must avoid. This bowever cannot be 
the case where a Convention right is being relied upon in a suit based on an 
existing cause of action (as it must in a private suit) since the rules and principles 
which make up the very tort the plaintiff is seeking to rely upon may be in conflict 
with the right. Thus because the court must consider the essential elements of the 
tort it is adjudicating upon, it must allow non-Convention factors — the constituent 
rules of the tort and the interests they represent — into competition with the right. 
But if the courts are simply bound to make law compatible with the Convention, 
then their duty rules out allowing any non-Convention considerations to override 
the Convention right; and if non-Convention considerations can never override 
Convention rights what would be the point in considering wbether they should be 
allowed to? Courts, under the Hunt model, would thus simply have to disregard the 
rules of the relevant current tort and the values underpinning it and change 
automatically all its pre-existing rules into compliance with whatever the relevant 
Convention Article demanded.9 Such an approach cannot be glossed as 
‘development’ of the common law: one does not ‘develop’ something when one 
uses it purely as a wholly malleable vehicle for forwarding constitutional rights. 

It would be a startling thing if a Human Rights Act which conspicuously omits 
any mention of private common law were to be found, by this indirect route, to 
require this potentially radical and wholesale revision of it. This is particularly so, 
given that the Act's complete silence on the common law stands in such marked 
contrast to the Canadian and South African constitutions. Both of these explicitly 
apply constitutional rights to common law, and in the case of Canada states that 
‘any law that is inconsistent with the provisions of the Constitution is, to the extent 
of the inconsistency, of no force or effect’ ,?! but neither have been found to require 
anything other than development of the common law by reference to constitutional 
values. Certainly no mandate in Hansard can be found for this startling 
proposition: at no point was it said that the courts will be bound to make all 
common law consistent with the Convention. Rather, the Lord Chancellor's view 
was that the courts ‘will be able to adapt and develop the common law';?? he 
discussed not an obligation, but the courts’ ‘freedom to do so'.9? 

Such an intent is all the harder to attribute to Parliament if it is presumed that it 
legislates with awareness of the traditional incremental approach of the judiciary to 
development of the common law. This approach was well encapsulated by recent 
remarks of Lord Bingham, speaking extra-judicially“ on the subject of the 
development of the law of privacy under the influence of an ‘incorporated’ Article 
8: ‘the common law scores its rums in singles: no boundaries, let alone sixes. The 
common law advances ... like one venturing onto a frozen lake, uncertain whether 
the ice will bear, and proceeding in small, cautious steps ...'. 


90 See Hunt's example of the development of the tort of trespass to provide a partial right to non- 

I ion even against private sports clubs (n | above, 442). He suggests that the courts would 

have to find a specific right to sue for trespass when physical force was used to eject a person from 
private premises in violation of their Convention rights. 

91 Constitution Act 1982, s 52 (emphasis added); the Chapter on Fundamental Rights in the Interim 
South African Constitution states that the fundamental rights ‘shall apply to all law in force’: Article 
7(2); Article 35(3) specifically requires the courts to have ‘due regard’ to the Constitution when 
developing common law. 

92 HL Deb vol 583 col 785 24 November 1997. 

93 ibid col 786. 

94 See "The Way We Live Now: Human Rights in the New Millennium’ [1998] 1 Web JCLL 
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A further argument against such an intention has been suggested by Ian Leigh:?5 
he notes that the Convention does not specifically refer to certain interests, such as 
freedom of contract and testamentary freedom, which have been given due regard 
in the development of the common law. This is clearly because, as he argues, the 
Convention was not drafted with a view to its having horizontal effect at all. Thus 
if the Convention were always to override inconsistent common law rules, this 
could seriously unbalance the common law, which has attempted to reconcile a 
more comprehensive set of individual interests than has the Convention. 


Imposition of liability on private bodies 


This argument focuses on the effect of accepting the 'strong' version of indirect 
horizontal effect, in terms of its impact on private persons and bodies. While Hunt 
and particularly those who support his analysis™ focus on the duty of the court to 
respect the Convention nghts, it is not of course the court which in the end has to 
pay damages or suffer an injunction, but the individual. We have noted that under 
the ‘strong’ model, while the individual cannot be sued for breach of a Convention 
right simpliciter, wherever there is some applicable law, his legal position will be 
changed such that he will be forced to offer redress for any breach of Convention 
rights, and precluded from enforcing any of his pre-existing legal nghts where that 
would infringe another's Convention rights. 

Thus whereas horizontal effect at the Strasbourg level fixes the state with 
responsibility for the actions of individuals, the effect of strong indirect 
horizontality at the domestic level is to place individuals under an obligation to 
respect Convention rights whenever they have resort to law, so that they are at least 
partially bound by them. Such an important imposition of liability on private 
persons by the judiciary, supposedly in response to an Act of Parliament, surely 
requires evidence of clear parliamentary intent in passing that Act. In fact, the 
opposite is the case. As noted above,” it is clear that the basic scheme of the Act is 
to bind only public authorities, a matter on which the Lord Chancellor was 
emphatic: '[section 6] does not impose a liability on organisations which have no 
public function at all’.% In the numerous debates over the Convention's possible 
impact on the churches, it was common ground as between Opposition and 
Government that the issue of whether churches would be classed as a ‘public 
authority’ was crucial. As Jack Straw stated, “The Convention ... is not there to 
deal with the abuse of rights by persons acting in a private capacity’. 9 In short, the 
judges have no mandate for the kind of imposition of liability on private persons 
which the ‘strong’ model demands. 


What does Strasbourg jurisprudence require? 


The fifth argument takes a different tack from the others: it assumes that the courts 
accept that they have a duty to render private common law compatible with the 
Convention and then envisages them looking to Strasbourg jurisprudence to find 


95 n 1 above, 73. 
96 See n 1 above. I have in mind particularly Singh and Gearty. 
97 At 826-827. 
98 HL Deb vol 582 cols 1231-1232 November 3 1997. Labour's consultative document on 
incorporation, Bringing Rights Home (1996) 7, stated, ‘this new legislation is not intended to alter 
relati between individuals’, 


existing legal 
99 HC Deb vol 317 col 1341 21 October 1998 
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out just what that duty actually demands of them. Under section 2(1) of the HRA, a 
court or tribunal determining a question under the HRA relating to a Convention 
right ‘must take into account’ decisions and opinions of the Court, Commission 
and Council of Ministers. It would seem safe to predict that the courts will wish to 
provide at least as high a protection for the Convention rights as has cautious 
Strasbourg, given that members of the judiciary have in the past viewed 
unfavourably the prospect of a Strasbourg finding that UK law violates the 
Convention. What then, does this jurisprudence have to tell us about how far 
intervention in the private sphere may be required by national authorities? 

The basic point that, as the Court explained in a leading case on Article 8,199 the 
obligation to respect personal life might ‘involve the adoption of measures ... even 
in the sphere of the relations of individuals themselves' is well established. In the 
James, Webster and Young?! case it was found that the enforcement in private law 
of closed shop agreements violated Article 11’s guarantee of freedom of 
association. So the courts may take from Strasbourg case-law the broad principle 
that in some cases they must have regard to the Convention rights in private 
disputes. Two questions naturally follow: first, how much prominence does 
existing jurisprudence give to the duty to intervene in relations between private 
individuals; second how precise is the guidance given?! Whilst relevant case-law 
is somewhat meagre, such indications as there are indicate, at least in relation to 
Articles 8—11, that first, any duty of positive intervention laid upon the state is 
quite restricted in its scope, and second, that its substantive content is largely 
within the state’s discretion. 

In Winer v UK,'® the Commission dismissed as manifestly ill-founded the 
applicant’s complaint that English law gave him no remedy in respect of truthful 
disclosures of personal information by a private company. In the course of its brief 
Opinion, the Commission remarked that ‘Although positive obligations may be 
required by Article 8 ... the way in which a High Contracting Party may meet such 
an obligation is largely within its discretion ...’. An Article 8 application based on a 
complaint relating to clandestine surveillance by a (private) insurance company was 
also rejected.!9* While the Commission made somewhat more positive noises when 
dismissing as manifestly ill-founded Earl Spencer’s claim that the UK Government 
had failed to protect him from invasions of privacy by the press, these amounted to 
saying no more than that it ‘would not exclude’ the possibility that the lack of a 
remedy for such violations could infringe Article 8.105 The emphasis on the wide 
discretion enjoyed by states in this area has been stressed by the court in other cases: 
in X and Y v Netherlands, the court, having laid down the basic principle that 
intervention in the private sphere may be required, went on to note that: 


the choice of the means calculated to secure compliance with Article 8 in the sphere of the 
relations between individuals themselves is in principle a matter that falls within the 
Contracting State's margin of appreciation ... There are different ways of ensuring 'respect 
for family life' and the nature of the State's obligation will depend on the particular aspect 
of private life that is at issue. 106 


100 X and Y v Netherlands, n 77 above. 

101 n 73 above. 

102 For more guidance on this matter, see Hams et al, n 63 above, 19-22 and 320-324. 

103 No 10871/84, 48 IR 154 (1986). 

104 JS v UK, Appl No 191173/91, 3 January 1993. 

105 Eari Spencer v United Kingdom 25 EHRR CD 105 (1998). The application was dismissed on the basis 
that the applicants had not clearly shown that breach of confidence was inadequate as a domestic 


106 n 77 above pera 24. 
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In virtually every case in which the issue of positive obligations has arisen, the 
Court has reiterated this theme that 'especially where positive obligations ... are 
concerned ... the requirements [on the state] will vary considerably from case to 
case ...’.107 It has, as a concomitant, repeatedly emphasised that ‘this is an area in 
which the Contracting Parties enjoy a wide margin of appreciation in determining 
the steps to be taken to ensure compliance with the Convention . . .',105 an approach 
replicated in the context of Article 10.199 One recent survey of the area concluded 
‘Essentially then, the Commission seems to take the view that positive obligations 
under Article 8 are fulfilled if remedies offering a degree of protection to the 
aggrieved individual are present and the courts at least consider the privacy 
aspect’.!10 The only general guidance the Court has been prepared to offer in the 
Article 8 context as to when a positive obligation to intervene in private relations 
will exist is that ‘regard must be had to the fair balance that bas to be struck 
between the general interest of the community and the interests of the 
individual'.!!! As Harris et al remark, 'these generalisations do not take us very 
far',!12 particularly as this balancing act has to be undertaken simply to ascertain 
‘the primary obligations under Article 8(1) rather than relating to ‘the 
justifications for derogating from them under ... 8(2)’.'!? The net result therefore 
appears to be that unless the case a court is considering falls within one of the 
relatively few established cases where it has been held that intervention is 
definitely required (for example, to prevent beating of children by their parents), !!^ 
the guidance as to whether positive intervention between private actors is required 
is as follows: intervention may in principle be required, but how this duty is to be 
met is up to the national authorities — ie the courts — due to the doctrine of the 
margin of appreciation. Thus any 'duty' to act compatibly with Convention rights 
laid on the courts by section 6 will not come close to any general duty to intervene 
in many private cases. The hopeful plaintiff complaining of a private rights violator 
may often therefore find that the courts' nominal duty under section 6(1) is, on 
closer inspection, virtually empty of any pre-determined content. 

It may well of course be argued that the courts will go further than strictly 
required to do so by existing jurisprudence. Indeed, there are strong arguments that 
they should do so, since the margin of appreciation doctrine, which features so 
heavily in so many Strasbourg judgements, is inapplicable in terms to a domestic 
court.!15 But, if the courts choose to go further, to as it were sail into the uncharted 


107 B v France A 232-C, para 44 (1992). 

108 Abdulaziz, Cabales and Balkandali A 94, para 67 (1985). 

109 Clapham comments that ‘the margin of appreciation widens when the Court has to review state 
practice concemmng the operation of private law or human rights m the private sphere’ (n 35 above, 
224 


) 

110 SH. Naismith, ‘Photographs, Privacy and Freedom of Expression’ (1996) EHRLR 150, 157. 

111 Cossey v UK A 184, para 37 (1990). There have also been the odd obiter indications of particular 
situations where the state may have to regulate private actors in arder to uphold the Convention rights 
of others; see eg the Guillustreede case (8 D & R 5, at pera 88 (1976)) where the Commission 
commented that a State could be in breach of Article 10 if ıt failed m its duty to protect newspapers 
and the public from excessive press concentrations. 

112 n 63 above, 322. 

113 The Court has suggested m a number of cases that ‘the aims mentioned ın the second paragraph [of 
Artcle 8] may be of a certain relevance’ to the finding of this fair balance (a phrase first used in Rees 
v United Kingdom A 106, para 15 (1986)); given the wording of paragraph two, at least some 
commentators have assumed that the paragraph two exceptions apply only to a state’s interference 
with private life and not to such interference by private actors (see Clapham, n 35 above, 216) 

114 See eg A v UK, judgement of the Court, 23 September 1998. violation of Artcle 3 because UK law 
allowed parents an overly generous defence of lawful chastusement against civil and criminal 

ings for assault on their children. 

115 These arguments will be considered further below, at 844—846 
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waters of the margin of appreciation then, by definition, they are not doing 
anything they are compelled or even persuaded by existing authority to do; further, 
how they will apply the Convention in the private sphere in those case where they 
are free to choose themselves cannot be dictated by the Convention itself. The bare 
words of the Articles themselves clearly mandate nothing in particular in this 
respect beyond, (in most cases) specifying certain interests in favour of which the 
rght may be restricted; thus, with very little in the way of supporting 
jurisprudence,!ó how the courts develop rights in the private sphere cannot be 
seen to be pre-determined by the Act. Lord Lester has suggested!!? that the courts 
may draw upon Commonwealth human rights jurisprudence — which he considers 
often enunciates generally similar principles — to flesh out the bare words of the 
Convention article in question, in cases where existing Strasbourg jurisprudence 
gives little or no guidance. This of course is perfectly possible. The point though, is 
that the courts will not be compelled to look to this jurisprudence, unlike 
Strasbourg case law; it will be within their discretion whether to do so. Even if they 
do so, they will of course also be perfectly free to depart from findings in 
Commonwealth cases, in a way which is much less likely when dealing with 
Strasbourg jurisprudence, where a departure could lead to a subsequent finding by 
the European Court of a violation of the Convention and hence the frustration of 
one of the major reasons for passing the Act in the first place. In short therefore, 
even if a court were to agree that the HRA laid upon it an absolute ‘duty’ to make 
all private common law compatible with Convention rights, the substantive content 
of that formal duty would in many cases turn out to be almost wholly within the 
court's discretion. 


Conclusion: placing the rights in the hierarchy 


It is submitted therefore that the attempt to deduce from the HRA a general and 
absolute duty to achieve conformity of the common law with Convention rights is 
unpersuasive and will not be accepted by the courts; alternatively, it has been 
suggested that any duty of acting compatibly with the Convention would in any 
event be found in many cases to yield only a discretion to intervene in private 
relations. It is the contention of this article therefore that the more plausible 
reading of the HRA as a whole is that its horizontality will be at the weaker level: 
the courts will be obliged to have regard to the values represented by the rights in 
their development and application of the common law:!!$ in other words, these 
values will function as mandatory principles.!!? It is suggested moreover that the 
appropriate use of the Convention will generally be its application in those 
situations where the ingredients of the particular common law action itself are 


116 The courts may gain some assistance from the principles of proportionality and legality first laid down 
sleeper a aa i a QUUD ca DEGNOHOIME 
most only very basic guidance. 
117 The suggestion was made during discussion at a Constitution Unit Conference held at UCL, Human 
Rights, Privacy and the Media, 8 January 1999. 
118 cf the view of Ian Leigh that the HRA ‘does not formally change the approach to Conventon 
questions m the common law, although there may be a change of atmosphere post-incorporation’ (n 1 


above, 82-83). 

119 Were the rights to be regarded as merely optional principles, this would represent a step back from the 
approach of many of the current judiciary as represented in cases like R v Secretary of State for the 
Home Department, ex p Brind [1991] 1 AC 696, Derbyshire County Council v Tumes Newspapers 
[1993] AC 534, and R v Ministry of Defence, ex p Smith [1996] 1 All ER 257, a perverse result of any 
Bill of Rights. 
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inherently broad and open to a wide variety of interpretations.! In such cases, 
Convention values may be used to clarify these definitions in a manner compatible 
with the fundamental freedoms it sets out. Crucially also, the Convention will have 
to contend in legal adjudication with such non-Convention considerations as are 
already existent in the common law; it will not automatically override them, as the 
'strong' model would require. 

The final question, logically, is the issue of how great a weight Convention 
principles should be given in adjudication. In particular, the question whether they 
ought to be treated as fundamental, thus having a prima facie greater weight than 
others, or merely as ordinary principles, would be of great importance. It is much 
more difficult to arrive at any firm conclusion on this matter. It is suggested that no 
definite guidance on this matter can be adduced either from the HRA itself or from 
Hansard, and that in the absence of guidance from these sources, the courts would 
have to cast their net wider. Constraints of space preclude full consideration of this 
matter:!?! what follows will be confined to a brief discussion of a number of factors 
which, it is suggested, could be used to help determine it. 


Factors affecting the weight to be given Convention rights 


Discarding the margin of appreciation? 


Can the courts be expected to take a bolder approach than has Strasbourg in the 
area of private relations, thus giving the rights consistent prominence? Since the 
caution of Strasbourg flows mainly from its application of the doctrine of the 
margin of appreciation,!Z2 which plays ‘a crucial role in the interpretation of the 
Convention’,'” the question can be recast as follows: will the UK courts be willing 
and/or able to discount this doctrine when considering Strasbourg 
jurisprudence?!*4 The doctrine’s rationale hangs first of all on the fact that the 
primary protective mechanism for human rights falls on the national courts, with 
Strasbourg acting merely as a supervisory authority, intervening only where clear 
and unequivocal transgressions have occurred. The second justification notes that 
where a balance must be struck between a primary right and competing societal 
and individual interests, the national authorities ‘by means of their direct and 
continuous contact with the vital forces of their society’!25 are in a better position 
to judge where to draw the line between the competing interests than a remote 
court in Strasbourg. Since neither of these justifications will apply in terms to the 
UK courts, it would seem to follow that those aspects of the Strasbourg case law 


120 A prime example is breach of confidence, the most likely candidate for development into a de facto 
puvacy remedy, where the central requirement for the plaintiff — to show that the information was 
imparted in circumstances imposing a duty of confidence — is by no means clearly defined (see 
further, H. Fenwick and G. Phillipson, ‘Privacy and Confidence: a Reexamination’ (1996) 55 CLJ 
447). 

121 For an alternative and more lengthy discussion of thus, see Markesenis, n 1 above, 74-84. 

122 Also influential in promoting a cautious approach is the so called ‘Common European Standards’ 
doctnne. It seems clear that this doctrine ought not to play any pert in the interpretation of the 
Convention by national courts 

123 Harris et al, n 63 above, 12. 

124 The doctrine of the margin of appreciation allows the contracting states a certain latitude, particularly 
when determining the proportionality issues raised by Articles 8—11, in deciding the precise balance 

i i already 
noted, it has also been applied in relation to the issue of how far intervention in the private sphere is 
required to ensure respect for Convention rights. 

125 Handyside v UK, n 48 above. 
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which are attributable to the doctrine should be discarded or ignored when applied 
by the national courts. 

Perhaps surprisingly, no consensus around this argument emerged during the 
Act's passage through Parliament. Indeed, judges looking for clear Pepper v Hart 
statements to assist them in this matter will find a mixture of often rather confused 
views. Some speakers, including a former Attorney General, appeared to assume 
that the doctrine would simply be transferred across as part and parcel of the 
Strasbourg jurisprudence.?6 Ministers were repeatedly pressed to comment 
expressly on the matter but consistently avoided giving any definitive explanation 
of the Government's position. For example, one Opposition Member argued that 
the margin of appreciation doctrine, 'can, by its definition, be used only by an 
international court, not by a national court’ and that ‘no margin of appreciation will 
operate on UK judges in the same way that it operates on Strasbourg judges'.127 
His express request for a reply from the Minister to the point! went 
unanswered.!? The only concrete indication of the Government's intentions was 
the fact that it resisted an amendment which would have required the UK courts to 
have ‘full regard’ to the doctrine,’ which suggests at most a preparedness to 
envisage judicial departure from it. In an academic piece, the Lord Chancellor, 
while discussing the fact that judicial review after the HRA will enquire *more 
closely into the merits of the decision’ added the proviso that this would be ‘within 
the margin of appreciation left to the public authority’ and made no mention of 

i ing the doctrine when applying Strasbourg jurisprudence.131 

Lacking clear guidance from Parliament, judges who are inclined to take a 
minimalist view of the influence of the Convention might, if confronted with a case 
in which no violation was found to have occurred because of the margin of 
appreciation doctrine, reason as follows: ‘In the case cited to us, the European 
Court/Commission's conclusion was, in effect, that the current law and practice of 
this country were not in breach of the Convention standards: that indeed was the 
finding of the case. If, therefore, those laws (or, as the case may be, that absence of 
law, as in the Winer case)!?? were found not to be in violation of the Convention by 
the authoritative ruling of the Strasbourg court, UK law is in conformity, and there 
is no need now to change it'. Adoption of such a stance would obviously tend to 
minimise the role of Convention rights in private law cases. 

Furthermore, even if at least some judges wished to take a more activist stance, 
by disentangling the doctrine's influences on the Strasbourg case-law, they may 
find this easier said than done, due to the brief and sometimes cryptic nature of the 
judgments and opinions handed down by the Strasbourg organs. As Brice Dickson 
comments, when the Court or Commission makes a finding, ‘they tend to do so in 
as limited a manner as possible ... The crux of the decision may well be just a 


126 Sir Nicholas Lyell commented ‘In recent years in particular, [the Strasbourg institutions] have given a 
great deal of weight to the margin of appreciation, which they amd our own judiciary should be 
careful to do’ (HC Deb vol 312 cols 976-977 20 May 1998, emphasis added); similar remarks were 
made by another Opposition spokesperson (HC Deb vol 313 col 390 3 June 1998). 

127 HC Deb vol 312 cols 1048-1049 20 May 1998 (Mr Leigh). 

128 ibid col 1045, where he describes the matter as ‘an important point that should be answered in the 


Minister’s reply’. 

129 All that Jack Straw was prepared to say, in response to a question asking where the Bill “spell[s] out to 
the judiciary that the margin of appreciation is available to it?’ was that "The margin of appreciation is 
laid down in many Commission and Court judgments ... [so that] it is spelt out in the meaning of 
clause 2’ (HC Deb vol 313 col 424 3 June 1998). 

130 For the text of the amendment and subsequent debate on it see ibid col 415 et seq. 

131 “The Development of Human Rights in Britain’ (1998) PL 221, 233-235 and n 66. 

132 n 103 above. 
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sentence or two ... [The judgement is] not detailed enough to serve as a useful 
indicator as to bow the case would have been resolved had the facts and relevant 
legal rules been slightly different'.13? The answer to the question ‘what would the 
finding have been were it not for the margin of appreciation?’ may therefore 
sometimes be a matter of speculation.!?* 


The relevance of autonomy 


The following two factors argue for an approach which allows the weight of the 
Convention right to vary depending on the extent to which two key factors are in 
play. The first relates to autonomy: the degree to which the complained-of 
infringement of the plaintiff's Convention rights may be seen to have been freely 
accepted by her at a prior point, a matter which has been a key focus of discussion 
in the German debate on drittwurking.?5 The main rationale for not applying civil 
rights in the private sphere is the diminution in individual autonomy which it is 
feared would result. It is argued that, to protect such autonomy, citizens ought to be 
free to agree to have their rights restricted by other citizens while maintaining them 
in full against the coercive state. If therefore a plaintiff complains of a rights 
violation in the private sphere, the court ought to consider how far he or she has 
genuinely made a choice to 'contract out' of the right in question. The more free 
the choice, the less the plaintiff ought to be able to make of any subsequent 
violation, a factor which has indeed been considered on occasions by Strasbourg in 
cases such as Van der Mussele,?9 Deweerl?? and X v Denmark.1?8 

It is suggested tentatively that courts should therefore distinguish between three 
situations: first of all, the plaintiff who has genuinely freely agreed at a previous 
point to diminish her rights; one may instance a teacher employed by a private 
school, where her contract (unlike that offered in other schools) stipulates that she 
shall not in public utterances undermine or attack the reputation or ethos of that 
school. Here the teacher has relatively freely agreed to trade a diminution in her 
right to freedom of expression for the particular position concerned. The second 
category is the plaintiff who has formally disposed of her rights but in the face of a 
monopoly or other kind of power which precludes a genuine choice; an example 
would be a rule, maintained by all the private bus and train companies, that all 
passengers had to consent to a body search by the company for security reasons 
before boarding. The would-be passenger has a formal choice: she can refuse to be 
searched and forego her journey, but she is thereby denied all possibility of public 
transport and so her formally free choice is in reality clearly coerced. The third 
category would be a wholly involuntary invasion of one's rights by another; this 


133 B. Dickson, Human Rights and the European Convention (London: Sweet and Maxwell, 1997) 216— 
217; the argument applies equally to the Common European Standards doctrine. 

134 Even though the doctrine of the margin is inapphcable in terms, something akin to it will doubtless 
play a substantial part ın the approach of the courts in cases where allocation of scarce resources (see, 
for example the approach of the Court of Appeal in R v Cambridge Health Authority, ex p B [1995] 1 
WLR 898), politically controversial policy choices, or national security are to the fore. See further on 
this, D. Pannick, ‘Ponciples of Interpretation of Convention Rights under the Human Rights Act and 
the Discretionary Area of Judgment’ (1998) PL 545, 549-551. 

135 See Lewan, n 16 above. 

136 A 70 (1983). 

137 A 35 (1980). 

138 Application no 7374/76, DR 5. For discussion of these and other cases on the relevance of ‘freedom to 
contract’, see E. Alkema, “The Third Party Applicability, or ‘‘Dmttwirkung’”’ of the European 
Convention on Human Rights’ in Matscher and Petrold, n 39 above, 40-41. 
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may be instanced by the paradigmatic privacy complaint of a newspaper non- 
consensually publishing surreptitiously obtained personal information about the 
plaintiff. Here the plaintiff can in no sense be held to have agreed to the diminution 
in her privacy and the action is therefore as involuntary as an invasion by the state. 
In such cases, the autonomy argument against enforcing rights in the private sphere 
has no force at all. 

Consideration of the above factors would help construct a principled basis for 
deciding how strongly to emphasise the Convention value in a given case: the force 
of the right would rise or fall depending on the degree of autonomous derogation 
from it which was found to be present. 


Parity of private and state power 


The third factor is related to the second. An important rationale for giving rights 
vertical effect only is the perception that the state is the body posing the main risk 
to rights. As the Lord Chancellor remarked, ‘the Convention had its origins in a 
desire to protect people from the misuse of power by the state'.!*? In general the 
state has far more resources and more ability to interfere with rights than any other 
body; in some instances, such as criminal procedure, since the rules are ordered by 
the state, only the state can violate the due process rights in question. But while the 
state may in general pose the main threat to rights, this will not always be the case. 
The main argument for allowing a degree of horizontal effect is the recognition 
that powerful private bodies are sometimes in a position to inflict upon those basic 
human interests which rights seek to protect harms equivalent to those which the 
state could perpetrate. This may be taken further: in some cases private bodies may 
be able to inflict a greater harm. Taking the example of privacy again, if the state 
bugs a person's house for the purposes of the detection of crime and learns 
incidentally that he is a homosexual, a far less grave invasion of privacy has 
occurred than if a newspaper learns the same fact by the same means and then 
proceeds to use its vast machinery of publicity to broadcast the fact across the 
nation. Newspapers actually have more power than Governments to disseminate 
abroad private information and near-equal powers to obtain it surreptitiously in the 
first place. They also have greater motivation to carry out such dissemination. 
Therefore, to provide a remedy for privacy invasion against, say the police, but not 
a tabloid newspaper, wholly fails to recognise the reality of the situation: it 
amounts to withholding protection against a wrong when that wrong is committed 
by a body which has the most power and inclination to do it. The courts, then, 
should be prepared to strengthen the shield represented by rights in instances where 
the gravity of the harm to be protected against equates to, or a fortiori, exceeds that 
which could be inflicted by the state. 


General conclusions 


The conclusions of this article on the possible horizontal effect of the HRA on 
common law may be briefly stated. Plaintiffs seeking to invoke Convention rights 
in private common law cases will not be able to rely solely on the right in question, 
but will have to anchor their claim in an existing common law cause of action; they 
may then invoke the relevant Convention rights in support of their claim. It has 


139 HL Deb vol 582 col 1232 3 November 1997. 
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been argued that the apparent failure to incorporate the Convention rights, the 
omissions of Articles 1 and 13 and the practical difficulties of reconciling 
Convention rights with the existing torts upon which their deployment depends 
means that the Convention rights cannot figure as rules in such a context as the 
strong version of indirect horizontality would demand; further that such an 
outcome, which could indirectly impose a very significant degree of liability on 
private bodies, appears contrary to the general scheme of the Act and the clear 
intention of its sponsors. In any event it has been suggested that the indeterminacy 
of Strasbourg jurisprudence on the matter would in many cases rob any such duty 
of any pre-determined content, giving rise to a judicial discretion, rather than any 
duty to intervene in the private sphere. It is submitted therefore that no general duty 
to ensure the compatibility of all private common law with Convention rights can 
be deduced from the Act, taken as a whole. It is suggested instead that tbe rights 
will figure only as principles to which the courts must have regard and that this is 
the most satisfactory interpretation of the court's duty under section 6(1).149 

It may be noted that whilst this approach would leave the plaintiff seeking a 
remedy for privacy in a stronger position post-'incorporation' than she would be 
now, this would only be so in relation to rights like privacy, and to a lesser extent 
freedom of assembly, which unlike, for example, free speech have not hitherto 
been generally recognised as fundamentall^! There is a well established 
jurisprudence to tbe effect that freedom of speech is a fundamental principle of 
public policy to which due regard must be given.'** Rights to life!43 and access to 
the courts,!4 appear to be in a similar position. The effect of the HRA may 
therefore be to ‘level up’ all rights to the status already enjoyed by those 
traditionally recognised by the common law: thus the right to privacy may indeed 
gain from the Act;!45 freedom of expression may be unaffected. 

On the difficult issue of how much weight the Convention rights will have in the 
private sphere, it has been argued that the courts have been given a wide discretion 
by the terms of the Act, a discretion which reference to the Strasbourg 
jurisprudence will often do little to structure, due to the uncertainties created by 
the margin of appreciation and the difficulty of disentangling that doctrine's 
influence from the jurisprudence in which it is embedded. In general terms, the 
passage of the Act may plausibly be taken as a signal that the judiciary should 
henceforth treat the Convention rights as fundamental principles even in private 
adjudication. At the least, it has been suggested that the courts sbould be prepared 


possibility, suggested 
time gradually seck to equalise the position of public and private bodies, in the same way as for 
example, the removal of the rule preventing the grant of interlocutory relief against the Crown in EC 
cases (R v Secretary of State for Transport, ex p Factortame (No 2) [1991] 1 AC 603) was followed in 
tme by an extension of that principle to domestic law in M v Home Office [1993] 3 WLR 433. 
141 While there have been explicit denials of any general nght to privacy m English law (see Kaye v 
Robertson [1991] FSR 62, CA), freedom of assembly has been recognised but seemingly as a 
Hohfeldian Hberty only, readily capable of displacement: for a recent example of this tendency, sec 
DPP v Jones (1999) HL, Judgment of 4 March, available from the House of Lords webmnte: 
«www publications.parlisment.uk/pe/ld/ldjudinf.htnr. 
142 Ses the leading case of R v Secretary of State for the Home Department, ex p Brind [1991] 1 AC 696. 


upon a claim for breach of confidence relating to the unauthorised disclosure of personal information 
— a claim clearly raising both privacy and speech issues — without once adverting to the Convention. 
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to recognise those cases where potent private power, exercised with no, or with 
vitiated consent poses a threat to the vital human interests which human rights 
protect, therefore giving the relevant rights clear prominence as fundamental 
principles in common law adjudication. The most likely outcome remains however 
that such an approach will not be laid down as a universal approach to all claims 
relying on Convention rights in a private common law context. The overall 
conclusion must therefore be that the twin outcomes of bang or whimper seem 
finely poised, and the issue appears to have been placed firmly in the keeping of 
the courts. 
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Conditional Fees: The Ethical and Organisational Impact 
on the Bar 


Peter Kunzlik* 


Introduction 


Lawyers are currently facing momentous change; a revolution in civil procedure,! 
the end of the practising Bar's monopoly over higher rights of audience,^ the 
possibility of direct governmental interference in the self-regulatory role of the 
professional bodies;? the extension of conditional fee agreements (‘CFAs’);* and 
the reform and retrenchment of legal aid.? Each will have a major impact on the 


* The Law School, The Nottingham Trent Univermty. 
I am grateful to John Peysner, Michsel Gunn and Mary Seneviratne for comments on earlier drafts of this 
article. Sole responsibility for the views expressed and for any errors and omissions remains My own. 

1 The Civil Procedure Rules 1999 herald ‘the begmning of ... the most fundamental change to the 
civil justice system since the reforms of Lord Selborne in the 1870s’: Lord Irvine of Larg LC's 
foreword to the Rules. See also Geoffrey Hoon MP, Minister of State at the Lord Chancellor's 

t, Modernising Civil Justice’ (1998) 7 Nott LJ 11; A. Zuckerman and R. Cranston 
(eda), Reform of Civil Procedure-Essays on ‘Access to Justice’ (Oxford: Clarendon Press, 1995); 
M. Zander, ‘The Woolf Report: Forwards or Backwards for the new Lord Chancellor?’ (1997) 16 
CJQ 208; Lord Woolf, ‘Medics, Lawyers and the Courts’ (1997) 16 CJQ 302; M. Zander, “Woolf 
on Zander’ (1997) 147 New LJ 767; A. Zuckerman, ‘A Reform of Civil Procedure — Rationing 
Procedure rather than Access to Justice’ (1995) 22 J Legal Stud 155; LR. Scott, "The White Paper 
on Legal Services’ (1990) 9 CIQ 6; and M. Zander, ‘The Green Papers and Legal Services’ (1989) 
52 MLR 527 

2 The Government will ‘sweep away the unjustified restrictive practices that prevent most qualified 
lawyers from appearing before the higher courts’ Modernising Justice, Cm 4155 (1999) 19. Thus the 
Access to Justice Act 1999, ss 36~38, provide that every bernster and solicitor (whether m private 
practise or employed) is to have a right of audience “before every court in relation to all proceedings’ 
subject to the regulations and rules of conduct of the Bar Council and Law Society respectively, such 
nghts being ‘portable’ when a lawyer transfers from one authorised body to another (s 39). In addition 
s 4] and Sched 5, para 6 will make it easier for the Lord Chancellor to authorise new bodies to grant 
nghts of audience since they dispense with the requirement that be obtain the approval of the 
Advisory Committee on Legal Education and Conduct (‘ACLEC’) and of the designated judges and 
merely require him to ‘consider’ the advice of a new Legal Services Consultatrve Panel (replacing 
ACLEC), the Director General of Fair Trading and the designated 

3 The Access to Justice Act empowers the Lord Chancellor (after consultation) to make orders altering the 
qualification regulations or rules of conduct of the authorised bodies if he considers that they may 
*unduly restrict a right of audience .. or the exercise of such a right’: s 41 and Part III of Sched 5. 
Authorised bodies will thereafter either conform to government policy or risk interference in a central 
area of their self-regulatory function; see Lord Irvine, HL Deb col 1111 14 December 1998. 

4 See M Zander, “The Government's Plans on Civil Justice’ (1998) 61 MLR 382; M. Zander, “The 
Government's Plans on Legal Aid and Conditional Fees’ (1998) 61 MLR 538; Lord Ackner, 
‘Conditional Fee Agreements’ (1998) 148 New LJ 477; V. Chapman, ‘Extending the use of 
conditional fees’ Legal Action, April 1998, 6; and LR. Scott, The Green Paper on Contingency Fees’ 
(1989) 8 CJQ 97. 

5 Part I of the Access to Justice Act proposes replacing the traditional legal sid system with a 
Community Legal Service and a Cominal Defence Service, both managed by a Legal Services 
Commission . The Commission will have a duty to provide or procure a range of legal services ‘in a 
way which reflects priorities set by the Lord Chancellor and its duty to secure the best posmble value 
for money’ (see the origmal Explanatory Note to the Bill, Section A, especially paras 9 and 10) So far 
as civil litigation 1s concemed, the Community Legal Service will be funded by means of a 
Community Legal Service Fund bat this ‘will not be an open-ended fund, as the legal aid fund 1s now’ 
since s 5 of the Act, which provides for the Fund, provides that the Lord Chancellor will fix 1ts budget 
and this will, in practice, be done ‘as part of the general public expenditure planning process’ (the 
origmal Explanatory Note, para 68). 
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legal profession. This article focuses on one aspect of these reforms, examining the 
ways in which the extension of CFAs and the corresponding retrenchment of civil 
legal aid will require fundamental change to the Bar's ethical and organisational 
framework. It will argue, however, that such change is, in any event, necessary if 
the Bar is to adapt to the competitive environment that will emerge from the 
current reforms generally. The need to adjust to the requirements of CFA practise 
might, therefore, be an important catalyst to the process of transformation that the 
Bar will have to undergo if it is to survive. 


The ethics of the English Bar 


It is not easy to assess the ethical impact of CFAs for the Bar because its ethical 
framework has never been fully articulated® perhaps because, until recently, legal 
ethics have not generally been the subject of systematic study in United Kingdom." 
Clearly, however, whilst the Code of Conduct of the Bar in England and Wales 
(‘the Code"? is not exhaustive of the ethical issues confronting barristers,? and 
whilst several of its rules are co-extensive with duties imposed by the courts 
(which therefore have legal as well as ethical weight),!° the Code must nonetheless 
be our starting point. Professional codes can, however, serve ulterior purposes such 
as restricting membership of the profession (protecting established practitioners 
from competition from new entrants) and preventing internal competition between 
those already established.!! It follows that, although the term ‘legal ethics’ is for 
most lawyers ‘synonymous with their rules of conduct’,!* one cannot simply 
assume a moral justification for every provision of the Code.!° 

As a result, if we are to ascertain the ethical framework of the English Bar, we 
must distinguish between those provisions of the Code that are self-serving and 
those that advance ‘moral’ values. Only the latter can be regarded as ethical. Thus 
the economic self-interest of professionals in maintaining their monopolies, their 
charging rates, or their opportunities to earn fees, cannot be so justified. Nor, given 
the diverse nature of society, should one define what is or is not professionally 
'moral' purely by reference to principles of religion, philosophy, or private 
morality.!4 Instead, one should ask whether the purpose of the rule is to advance 


6 See L. Sheinman, ‘Looking for Lega! Ethics’ (1997) 4 International Journal of the Legal Profession 
139, 141 

7 For recent works on the subject, however, see K. Economides (ed), Ethical Challenges to Legal 
Education and Conduct (Oxford: Hart, 1998); R. Cranston (ed), Legal Ethics and Professional 
Responsibility (Oxford: Clarendon Press, 1995); and S. Parker and C. Sampford (eds), Legal Ethics 
and Legal Practice’ Contemporary Issues (Oxford: Clarendon Presa, 1995). A helpful Commonwealth 
perspective can be found in G. Dal Pont, Lawyers’ Professional Responsibility in Australia and New 
Zealand (Sydney: LBC Information Service, 1996). 

8 Adopted by the Bar Council on 26 September 1998, affective from 1 October 1998. As to the status of 
the Code see A. Thornton, The Professional Responsibilities and Ethics of the English Bar’ in 
Cranston (ed), n 7 above, 77-97. 

9 R. Cranston, ‘Legal Ethics and Professional Responsibility’ in Cranston (ed), n 7 above, 1, 4; and A. 
Sberr and L. Webley, ‘Legal Ethics in England and Wales’ (1997) 4 International Journal of the 
Legal Profession 109, 131 et seq. 

10 Cranston ibid 2 and 3; and see n 44 below. 

11 See RL. Abel, "The Decline of Professionalism?’ (1986) 49 MLR 1, 16, 18,19 and 37. Abel identifies 
the following as restrictive practices that the Bar has, at one time or another, adopted to limit internal 
competition: the rule against partnership, requirements as to membership of a circuit and of chambers, 
and the role of clerks. Competition between the older and younger cohorts at the Bar is seen as being 
curtailed ‘by means of an artificial barrier, silk, which grants each a sub-monopoly’. 

12 Sheinman, n 6 above, 142. 

13 ibid. 

14 Cranston, n 9 above, 5. 
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values that are imperative in the public interest, divorced from the self-interest of 
the practitioners concerned. By considering the Code on this basis it is possible to 
identify the truly ethical implications of the extension of CFAs. In order to do this, 
however, it is first necessary to identify the public interest at stake. 


The public interest 


The public interest,!> in the context of legal services, has long been the subject of 

debate. Successive policy statements! have, however, emphasised the public 

interest in: 

e broadening access to justice and to legal services, including advocacy services 
('access?);! 

e the integrity of the judicial process; guaranteeing fairness and sufficient 
standards of lawyers’ competence and conduct (‘integrity’);!8 and 

e judicial economy, ensuring the efficiency of the judicial system (‘economy’).19 


Before measuring the Code against these values, it is important also to note the role 
of enhanced competition as a key instrument of policy in this area. 


15 See M. Zander, Lawyers and the Public Interest (London. Weidenfield & Nicolson, 1968); and R. 
Dingwall and P. Fenn, ‘A Respectable Profession? Sociological and Economic Perspectives on the 
Regulation of Legal Services’ (1987) International Review of Law and Economics 5, 54 et seq. 

16 See Modernising Justice; Lord Woolf, Access to Justice. Fmal Report to the Lord Chancellor on the 
Civil Justice System in England and Wales (1996); Sir Peter Middleton, Review of Civil Justice and 
Legal Aid. Report to the Lord Chancellor (1997); Legal Services: A Framework for the Future, Cm 
740 (1989); The Work and Organisation of the Legal Profession, Cm 570 (1989), Contingency Fees, 
Cm 571 (1989); the Civil Justice Review, Cm 394 (1988); the Report of Joint Committee of the Law 
Society and the Bar Council on the Future of the Legal Profession (the Marre Committee) (London, 
1988); and the Royal Commission on Legal Services, Report (The Benson Report), Cmnd 7648 (1979). 

17 Reform is to “bang about a significant increase in access to justice’: Modernising Justice, 7. The 
objective of the Woof Report was to umprove ‘access to justice’. The Middleton Report, Executive 
Summary, 2-3 identified the government’s role as being to ensure ‘that mechanisms are in place to 
provide cost-effective access to the civil justice system for people who could not otherwise afford it. 
Legal Services: A Framework for the Future, 4 described the need for ‘straightforward, quick and cost- 
effective procedures, making them both accessible and fam’ declaring that ‘the Government's overall aim 
[was] to mprove access to good quality legal services, to the courts and uftimately to justice’. Standards 
were to be maintained ‘in ways which ensure that there are no obstacles to access to Justice, and no 
restrictions which would inhibit the clients’ choice’. The Work and Organisation of the Legal Profession, 
1 declared that reform was to ‘see that the public has the best possible access to legal services’. 

18 Reform is to ‘maintain and improve lawyers’ standards and service’ by putting their overriding duty 
to justice on a statutory footing, by ensunng effective complaints procedures and by providing for 
legal education and training: Modernising Justice, 20-21 The Woolf Report, 1, acknowledged that the 
judicial system should ‘be fust in the results it delivers’ and ‘fair in the way it treats litigants’. The 
Middleton Report, 2—3 identified the government's role as being to ensure ‘that just... court services 
are provided’. Legal Services: A Framework for the Future, 11 declared that consumers of legal 
services should have the widest range of choice ‘compatible with the maintenance of standards’ , that 
the courts should be “both accessible and far and that the Government’s objective was to increase 
access ‘to good quality legal services’. It identified the aims of the Courts and Legal Services Act 
1990 (“the 1990 Act’) as bemg to lay down traimng and education standards to ensure the competence 
of advocates and ‘to maintain the standards of conduct m advocacy and ... litigation which are 
required in the interests of the proper and efficient administration of justice’. The Work and 
Organisation of the Legal Profession, 1 emphasised that reform was to ensure optimum access ‘to 
services of the nght quality’ supplied ‘by people who have the necessary expertise to provide a 
service in the area in question’. 

19 Reform 1s to obtain ‘best value for the taxpayer’s money spent on legal services and the courts’; 
Modernising Justice, 7. The Woolf Report, 1, stated that the civil justice system should be ‘effectrve: 
adequately resourced and organised. The Middleton Report, 2-3 considered the government's role as 
being to provide just ‘and efficient’ court services, to provide ‘cost-effectrve’ access to justice and to 
‘facilitate the development of logical and comprebenmble structures and pressures for efficiency m all 
parts of the system’. 
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The role and importance of competition 


The enhancement of competition in legal services has been a feature of policy 
under both Conservative and Labour Governments.” Together with 
reform and the imposition of constraints upon the self-regulatory function of the 
legal professional bodies, it has indeed been a key instrument of policy. Thus, in 
‘legal services, there should be the widest range of choice, compatible with the 
maintenance of standards, available both from lawyers and from other appropriate 
specialists, and with enough information and client safeguards to make that choice 
a real one’.*! Similarly, the general objective of the Courts and Legal Services Act 
1990 (‘the 1990 Act’) was ‘the development of legal services ... (and in particular 
. of advocacy ... services) by making provision for new or better ways of 
providing such services and a wider choice of persons providing them, while 
maintaining the proper and efficient administration of justice’. Accordingly, the 
Act sought to maintain necessary standards of education, training and conduct ‘in 
ways which ensure that there are no obstacles to access to justice, and no 
restrictions which would inhibit the client's choice of how he may obtain legal 
services, imposed on those qualified to provide legal services or on what those who 
are qualified may do, which are not necessary in the interests of justice'.2 
Competition is therefore seen as a vital spur to innovation and as a guarantee of 
consumer choice and lawyer efficiency. The 1990 Act reflected this by having ‘the 
express purpose of ensuring the development of fresh ways of providing legal 
services to meet client's needs, especially in advocacy and litigation, and of 
ensuring that clients have a wider choice of providers of such legal services’ .?* For 
this reason it is in the public interest to ensure that 'a market providing legal 
services operates freely and efficiently so as to give clients the widest possible 
choice of cost effective services’. This approach is, of course, also in tune with 
recent deregulation policy which has entailed ‘the removal of restrictions and the 
consequent widening of choice for those providing a service and for the consumer, 
unless there are clear public interest reasons to the contrary ... the onus should be 
on those who want to maintain a restriction to justify it’.2 The effect of this 
approach on the legal profession has been significant," thus: 


20 "The Government intends to remove unjustified restnctive practices, and 


Justice, 11. See also Legal Services: A Framework for the Future, 4 and 11; The Work and 
of the Legal Profession, 1; Contingency Fees, 1; and s 7(1) of the 1990 Act. 

21 Legal Services: A Framework for the Future, 4. 

22 s 17(1). 

23 Legal Services: A Framework for the Future, 11. 

24 ibtd. 

25 The Work and Organisation of the Legal Profession, 1 

26 Contingency Fees, 1. The Report of the Marre Committee, 12, also accepted that '[t]he legal 

should retain only those rules which are essential for the maintenance of professional 
standards in the public interest’. 

27 For the effect of enhanced competition 1n the legal service market generally see R.L. Abel, ‘Between 
Market and State: The Legal Profession in Turmoil’ (1989) 52 MLR 285, 291 et seg; R.G. Lee, ‘From 
Profession to Business — The Rise and Rise of the City Law Frm’ (1992) 19 Journal of Legal Studies 
31; M. Galanter, 'Megs-Law and Mega-Lawyering in the Contemporary United States’ in R 
Dingwall and P. Lewis (eds), The Sociology of the Professions. Lawyers, Doctors and Others 
(London: Macmillan, 1983); and C. Whelan and D. McBarnet, ‘Lawyers in the Market: Delivering 
Legal Services in Europe' (1992) 19 Journal of Legal Studies 49. Sigmficant welfare benefits and a 
‘measurable improvement in consumer satisfaction’ have resulted from the introduction of 
competition in place of the solicitors’ former conveyancing monopoly: S. Domberger and A. Sherr, 
"The Impact of Competition on Pricing and Quality of Legal Services’ (1989) 9 International Review 
of Law and Economics 41, 55. 


© The Modem Lew Reviow Limited 1999 853 


The Modern Law Review [Vol. 62 


The demarcation rules between barristers and solicitors and the monopolies of both branches 
of the profession have increasingly come under attack from a consumer movement, which 
has influenced governments of different political persuasions. The legislative onslanght on 
commercial monopolies has gradually been widened to encompass the professions and to 
challenge their autonomous status by forcing them to adopt more flexible forms of 
organisation and a greater degree of competition which directly militates against the 
maintenance of a hierarchical structure.” 
Competition is clearly intended to help achieve at least two of the public interest 
objectives that we have identified, namely access and economy, and should in this 
context be taken to include not only 'inter-brand' competition (that between 
barristers and other providers of advocacy services) but also ‘intra-brand’ 
competition (that between barristers) which might be manifested in competition 
not only as to price, but also as to quality of service, method of delivery, and 
organisational efficiency. This seems implicit in the present Government's 
insistence that lawyers. (including barristers) should respond to civil justice reform 
by changing the ways in which they run their ‘businesses’, abandoning inefficient 
practices, investing in information technology, and learning new skills. The 
rationale seems to be that lawyers who ‘re-engineer’ the way in which they 
function will benefit their clients and also themselves because they will achieve 
competitive advantage. 


The profession and professionalism 


Such an approach, by its very nature, raises real difficulties for the Bar's ethics 
because it assumes fundamental change in the nature of the profession itself, 
requires a new understanding of the concept of ‘professionalism’ at the Bar,?! and 
so calls into question the assumptions upon which many long-standing ethical rules 
were framed. Clearly, for example, greater exposure to competition, both external 
and internal, and participation in commercial risk, sit uncomfortably with the 
traditional view of the Bar as a liberal profession whether viewed from the 
optimistic perspective of trait theory? or from a more sceptical Weberian stance.?? 


28 C. Glasser, "The Legal Profession in the 1990s — Images of Change’ (1990) 10 Legal Studies 1, 4. 

29 The Bar Council has argued that competition in advocacy should encompass only intra-brand 
competition between barristers organised on the traditional basis. It has described the Bar is ‘the most 
competitrve business going' and thought 1t sufficient to have '6,000 barristers competing vigarously 
on equal terms': The Quality of Justice. The Bar's Response (London: Bar Council, 1989) 173 and 
117-127. This, however, ignores the possibility of inter-brand competition and the need for 
innovation and flexibility. 

30 See Hoon, n 1 above. 

31 See generally S.H. Bailey and M.J. Gunn, Modern English Legal System (London: Sweet & Maxwell, 
3rd ed, 1996), 113—117, 144—156, 166—170, Abel, nn 11 and 27 above; R.L. Abel, The Legal Profession 
in England and Wales (Oxford: Basil Blackwell, 1988), and RL. Abel, “England and Wales. A 
Comparison of the Professional Projects of Barristers and Solicitors! in RL. Abel and P. Lewis (eds), 
Lawyers in Society, Vol I- The Common Law World (Berkeley: University of California Press, 1988); cf 

A. Sherr, ‘Review of The Legal Profession in England and Wales’ (1990) 53 MLR 406. 
ie ee as ee e ec oci 
education, independence, and acknowledgement of distinctive ethical obligations) required in the 
interests of society It accepts that the need for such traits justifies conferring upon a profession both a 
monopoly and the pnvilege of self-regulation in order to competent, autonomous 
practitioners serving the community. For a classic statement of this view see O'Connor J m Shapero 
v Kentucky Bar Association 108 S Ct 1916, 1929-1930 (1988), cited in W.W. Schwarzer, “The 
Federal Rules, The Adversary Process and Discovery Reform’ (1989) 50 U Pitt L Rev 703, 720 n 55. 

33 This emphasises that the function of professionalism 1s to maintain monopolies in the interest of the 
professionals concerned, and considers the descriptive traits required for entry into the profession as 
being ideological, intended to serve the interests of the profession rather than its consumers. See TJ. 
Johnson, Professions and Power (London: Macmillan, 1972); M.S Larson, The Rise of 
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On the basis of either view, a profession is identifiable as such because in exchange 
for monopoly and self-regulation it undertakes 'ethical' obligations purportedly in 
the wider public interest and the obligation (and privilege) of self-regulation.4 On 
the basis of either theory, therefore, the Bar as a distinct profession might be said to 
be in crisis because it will shortly lose its characteristic monopoly over advocacy in 
the higher courts. It will not then be in a position to ensure that all those offering 
advocacy services will demonstrate the traits of training and ethics which it has 
hitherto demanded since many providers will be outside the Bar.?5 Furthermore, 
both the autonomy of practitioners and the quality of the Bar's self-regulation will 
be more limited, being more constrained than hitherto by the powers of the Lord 
Chancellor. 

It is, however, equally possible to regard the current seismic shifts in the 
regulatory framework of legal practice as auguring not the demise of the traditional 
professions but their segmentation,» barristers and solicitors in private practice 


representing but two of an array of emergent legal professions.*’ If the practising 
Bar is to survive as a distinct profession in such a context, it will have to re- 


examine its ideology% and its view of the services it offers and of the regulatory 


Professionalism; A Sociological Analysis (Berkeley: Umvernity of Califorma Press, 1977); A. Witz, 
Propenons ana Paler (Landa Redee (09>) Abel. tue Legal Proton I A A 
Wales n 31 above. For criticism of this approach, as over-emphasising lawyers’ control of the market 
and under-emphasising issucs of status sco M. Berends, ‘An Elusive Profession’ (1992) 26 Law and 
Soclety Review 161 See also A. Paterson and D. Nelkin, ‘Evolution in Legal Services: Practice 
Without Theory' ee ee Trubek, ‘Introduction: new problems and 
D EE studies of the legal profession' in R. Nelson, D. Trubek and R. Solomon (eds), 

Lawyers’ Ideals/Lawyers mun T ig 
ʻA Respectable Profession? Sociological and Economic Perspectives on the Regulation of 
Professional Services' (1987) 2 International ‘Review of Law and. Econcemcr 7 51-64 argue that 
the anti-competitive effects of professionalism are over-stated and that professionalism plays a 
‘cntcal role’ in maintaimng the necessary ‘trust and confidence in the workings of the market under 
the conditions of a complex modem society’. For an attempt to reconcile the two theories see C. 


34 From a Weberian perspective, the ‘ethical’ obligations so undertaken typically include restrictions 
having little or no ethical content but intended instead to restrict access to the profession and to limit 
competition within it. 

35 Prom a Weberian perspective the Bar will no longer control ‘production of producers’ of advocacy 
services, nor ‘production by all producers’ since many will be drawn from outside its ranks, see Abel, 
n 11 above. 

36 A. Paterson, ‘Professionalism and the Legal Services Market’ (1996) 3 International Journal of the 
Legal Profession 137, predicts the ‘fragmentation of the profession into many different professions or 
sub-specialisms'. See also Glasser, n 28 above, and Parker, n 33 above. Arguably, segmentation has 


J Flood, ‘M on the Global Order: the Cultural, Social and Economic Transformation of 
Global Legal Practice’ (1996) 3 International Journal of the Legal Profession 169; end Lee, n 27 above. 
37 Competing with, for example, legal executives, pnvate-sector employed and 


government 

38 ‘The primary issue for lawyers over the next decade will be that of profeasional coherence, that is to 
say, the way in which people who identify with, or call themselves, lawyers reintezpret their role and 
function and claim a common ideology and social purpose in justification of the way in which they 
provide and sell them services’: Glasser, o OR above 2. Borstal teas thal te Der Council b 
embracing the need for ideological change Contracts and Access to the Bar and Related Issues 


functions performed by : 
also A. Paterson, “The Renegotiation of Professionalism’ (1994) 1 International Journal of the Legal 
Profession 131; H. Sommeriad, ‘Managerialism and the Legal Profession: a New Professional 


996) 
Realignment of the English Legal Profession’ (1989) 8 CJQ 202. 
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terms and organisational models through which it offers them. The requirement, 
inherent in the extension of CFAs, that a significant proportion of practising 
barristers will have to participate in commercial risk and will have to operate at 
sophisticated *commercial' levels of organisational efficiency will inevitably affect 
the nature of the new ideology. Indeed in confronting the implications of an 
extension of CFAs the Bar will confront fundamental questions as to the role and 
function of the barrister in civil litigation. This may prove to be a liberating process 
since it may prompt the Bar to abandon outmoded organisational and ethical 
approaches and allow it better to compete in its new environment”? and to re-align 
its Code more closely with the public interest values that we have identified. 
Indeed, when the Bar's conduct rules are considered by reference to these public 
interest values, three things become apparent. First, that most of the Code's rules 
aré concerned with ensuring the integrity of the process. Only a few relate to 
access or economy.“ Second that, even in relation to integrity, the Code fails to 
address critical issues arising from the extension of CFAs. Third, that the Bar's 
most important organisational rules, those prohibiting barristers' partnerships and 
direct access, seem increasingly anachronistic the more the requirements of CFA 
practise are considered. 


Review of the Bar's principal conduct rules in relation to the three 
public interest values 


The Bar's most important conduct rules correspond to the three public interest 
values broadly as follows. 


e Access to justice is promoted by: the cab-rank rule;‘! the rule against 
barristers’ partnerships;? and the prohibition of direct lay access to barristers’ 
services. 

e Integrity of process is reinforced by: the barrister's overriding duty to the 
Court;^^ the adverse authority rule;*5 the rule against coaching witnesses; the 


special 

41 A barrister must accept instructions or a brief ‘in any field in which he professes to practise in relation 
to work appropriate to his experience and senionty end irrespective of whether his client is paying 
pavately or is legally aided or otherwise publicly funded ... [and] irrespective of ... the party on 
whose behalf he ıs briefed or instructed, . the nature of the case; or any belief or opinion which 
he may have formed as to the character reputation cause conduct guilt or innocence of that person’: 
the Code, para 209. See also paras 102 (aiii), 308(2Xe) and 501—505 and Thornton, n 8 above, 68. 

42 The Code, paras 102 (aXi) and 207 (a)(b). 

43 ibid paras 102i) and 210 (a); and para 2.1 of Annexe F (the Written Standards for the Conduct of 
Professional Work — ‘the Written Standards’); cf para 306.1 and Annexe C (the Direct Professional 
Access Rules) 


‘assist the Court m the administration of justice and, as part of this obligation and the obligation to use 
only proper and lawful means .-, Must not deceive or knowingly or recklessly mislead the Court’: the 
Written Standards, para 5.2. See generally Rondel v Worsley (1969) 1 AC 191, 227 (Lord Reid), 247 
(Lord Morris), 271—272 (Lord Pearce) and 282—283 (Lord Upjohn); and R v Visitors of the Inns of 
Court, ex p Calder (1994) QB 1, 63. The Access to Justice Act, s 42(1) inserts a new sub-section 
27(2)A into the 1990 Act, providing that: ‘Every person who exercises before any court a right of 
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rule against devising facts for inclusion in pleadings or witness statements or 
use as evidence;*’ the rule prohibiting the use of documents or knowledge 
improperly obtained; 5 the rule requiring barristers to ensure proper disclosure 
of documents; the rule requiring a barrister to be independent;9 the rule 
requiring barristers to maintain the confidentiality of their clients’ affairs:5! the 
fidelity rule and the rule against conflicts of interest;52 the rule prohibiting 
barristers from giving commissions or gifts, or from lending money for 
professional purposes;5? the individual barrister's non-delegable responsibility 
for his work; and the barrister's obligation to act courteously, promptly, 
diligently and with reasonable competence (the ‘competence/diligence’ rule).55 

e Judicial economy is furthered by: the barrister’s overriding duty to the Court; 
the adverse authority rule; and the competence/diligence rule. 


Before investigating how these rules are affected by the extension of CFAs we 
must examine the rationale for that extension, the nature of such arrangements, and 
the operational imperatives to which they give rise. 


Conditional fee agreements 


In July 1998 the Government extended the scope of CFAs, which had already been 
available for some time in personal injury and fatal accident claims, certain 


audience granted by an authorised body has — (a) a duty to the court to act with independence in the 
interests of justice; and (b) a duty to comply with rules of conduct of the body relating to that right 
and approved for the purposes of this section; and those duties shall override any obligation which the 
person may have (otherwise than under crimunal law) rf it is inconsistent with them’. This seems to 
convert all of the Code's requirements, (even those not relating to the barrister’s duties to the court) 
mto overriding statutory duties. For an expansive account of the advocate's legal, as opposed to 
ethical, duties to the court see the Hon Mr Justice D.A. Ipp, ‘Lawyers’ Duties to the Court’ (1998) 114 
LQR 63. See also the Hon Mr Justice J.H. Phillips, The Duty af Counsel’ (1994) 68 ALJ 834. 

45 A barrister must ‘ensure that the Court is informed of all relevant decisions or legislative provisions of 
which he is aware whether ... favourable or unfavourable ... {and must] being any procedural 
irregularity to the attention of the Court during the hearing and not reserve [it] to be raised on appeal’; 
the Code, para 610 (c). 

46 ibid para 607(a) and (b) and the Written Standards, para 6.2. 

47 ibid para 606 (a) and 610 (d). 


50 Professionalism as an ideology generally emphasises the need for i asa on for 
the fulfilment of the professional’s obligations to the consumer: See Johnson, n 33 above. The Bar is 
no exception, thus a barrister must be ‘completely independent in conduct and in professional 
standing as sole [practitioner]’: the Code, para 102 (axi). He ‘must not permit hus absolute 

integrity and freedom from extemal pressures to be compromised’: ibid para 205 (a) 
Nor must be ‘do anything (for example accept a present) in such circumstances as may lead to any 
inference that his independence may be compromised’: ibid para 205 (b). He will be ‘professionally 
embarrassed’ (and so obliged to decline the case) if it is one ‘in which he has reason to believe that... 
it will be difficult for him to maintain professional independence or the administration of justice 
might be or appear to be prejudiced': ibid para 501 (d). 

51 ibid pera 603. 

52 A barrister must ‘promote and protect fearlessly and by all proper and lawful means his lay client's 
best interests and do so without regard to his own interests or to any consequences to himself or to any 


54 ibid 206. 
55 ibid paras 601(aXbXe) and 610; and para 5.4 of the Written Standards. 
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insolvency claims, and proceedings before the European Commission or Court of 
Human Rights, so as to make them permissible in all civil proceedings except 
family proceedings.” The originally announced intention was that these extensions 
would be accompanied by the immediate abolition of civil legal aid in such cases but 
the Government now seems to have opted for a process of ‘phased withdrawal of 
legal aid for money claims'. Although this has been regarded by some as a 
"Treasury driven’ attempt to cut the legal aid budget, the Government sees itself as 
increasing access to civil justice for the denizens of ‘Middle England’ (the middle 
classes who are neither so rich that they can afford to fund civil litigation themselves, 
nor so poor that they can rely upon civil legal aid). The cost of obtaining legal 
services is said to be a major barrier to access to justice for ‘Middle England’ and the 
unpredictability of cost is thought to have prevented insurers from entering the 
market with products that might, by insulating litigants from the cost of losing, 
otherwise facilitate access to civil justice for those currently excluded.9! 

The idea, as originally conceived, was that where legal practitioners agreed to act 
for claimants on a CFA basis, their clients would not have to pay their fees if they 
were to lose. This was sometimes referred to as a ‘no win-no fee’ arrangement, a 
misleading description, because a losing claimant whose own lawyers were acting on 
a CFA basis was, nonetheless, still at risk of having to pay his own lawyer's 
disbursements and, under the cost shifting rules, the defendant's inter partes costs. 
The amount so at risk, and its unpredictability, might have made it imprudent for a 
‘Middle England’ claimant to litigate even where his prospects of success were 
reasonably good. The Government's solution was to encourage the development of 
‘after-the-event’ insurance allowing claimants to insure against the risk of losing.” 

To compensate the CFA lawyer for the risk of foregoing his fees should the 
action prove unsuccessful, he is entitled to agree that, in the event of success, he 
will be paid an uplift, the so-called ‘success fee’, in addition to his normal costs or 
fees. The level of the success fee is a matter for agreement between the claimant 


a —  —— —————— ——— ———À————— 

56 CFAs were first mooted in Contingency Fees and introduced by s 58 of the 1990 Act and the 
Conditional Fee Agreements Order 1995, SI 1995 No 1674. The Bar's ethical objections are set out in 
The Quality of Justice: the Bar's Response n 29 above, 261—262; and Access to Justice: A Fair Way 
Forward (London: Bar Council, 1998). Practical guides to CFAs can be found in M. Napier and F. 
Bowden, Conditional Fees: A Survival Guide (London: The Law Society, 1995) and K. Underwood, 
No Win No Fee No Worries (London: CLT Professional Publishing, 1998). The spirit of reform bas 
also affected judicial conceptions of public policy so that a sohcitor-client CFA in respect of an 
arbitration was held not to be void for champerty, even though arbitration did not constitute 
‘proceedings’ and so was outside the scope of s 58 of the Act: Bevan Ashford v Geoff Yeandle 
(Contractors) Ltd (in liquidation) [1998] 3 WLR 172L See also L Murdoch and A. Parker-Jones, 
‘Formal Conditional Fee Agreements and the Indemnity Principle in Light of Recent Cases’ (1998) 
JPIL 311 

57 The Conditional Fee Agreements Order 1998, SI 1998 No 1860 provided that such arrangements 
could be adopted in ‘[aJll proceedmgs’ but this was subject to s 58(10) of the 1990 Act which 

bited thear use in family proceedings. See now the Access to Justice Act, 8 27. 

58 Contracts and Access to the Bar and Related Topics n 38 above, 5. 

59 D. Bindman, ‘Irvine Reforms Slash Legal Aid Budget’ Law Society Gazette 22 October 1997 1. 

60 Geoffrey Hoon, HC Deb col 531 et seq 21 November 1997. 

61 ibid. 

62 See A. Walters and J. Peysner, "Event-Tnggered Financing of Civil Clams: Lawyers, Insurers and the 
Common Law’ (1999) 8(1) Nott LJ 1. For litigation insurance generally see B. Gordon, “Insuring the 
client 1s offered the best options’ The Lawyer, 25 November 1997 14; V. Prais, “The Future of Legal 
Expenses Insurance’ [1996] The Litigator 212; V. Pras, ‘Legal Expenses Insurance’ and A. Grey and 
N. Rickman, "The Role of Legal Expenses Insurance in Secunng Access to the Market for Legal 
Secvices’ both m Zuckerman and Cranston (eds), n 1 above, 431, 305 respectively, and R.C.A White, 
‘Legal Expenses Insurance’ (1984) 3 CJQ 245. 

63 s 58 (2) of the 1990 Act CFAs must be distinguished from ‘speculative’ arrangements whereby the 
lawyer is paid nothing if the action fails but only recovers his normal fees if t succeeds. In Thar 
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and his lawyer(s) but must not exceed 100 per cent of the base fee (ie of the 
lawyer's normal fee). In personal injury cases the practice also developed of 
inserting a clause into CFAs to the effect that the 'success fee' of a solicitor was 
not to exceed 25 per cent, and that of a barrister 10 per cent, of the damages 
actually recovered by the claimant (the so-called ‘cap’). This was not however 
required by the 1990 Act, nor by secondary legislation made pursuant to it, nor by 
solicitors’ or barristers’ rules of conduct.5 

CFAs as originally conceived were only likely to be attractive to claimants 
bringing money claims (who if successful would win damages from which their 
lawyers’ success fees could be paid). Sections 27(6) and 29 of the Access to Justice 
Act, however, now respectively authorise the court to order a losing party to pay, in 
addition to the normal inter partes costs, both the uplift on the successful party’s 
lawyers’ fees and the amount of any premium paid by the victor for his after-the- 
event cover. This is intended to make CFAs attractive to defendants and to 
claimants seeking non-monetary redress; and to prevent the success fee from eating 
into a successful claimant’s damages, an issue that has been especially 
controversial in personal injury cases. In fact, the Civil Procedure Rules 1999 
already provide for the taxing of success fees.” 

The logic underpinning the extension of CFAs has three strands,“8 which can be 
seen as advancing the public interest in access and economy. First, as we have 
seen, CFAs provide access to civil justice for those previously excluded. Second, 
since the remuneration of CFA lawyers depends on success, fewer ‘hopeless’ cases 
will be brought to court than under civil legal aid. Third, it is thought desirable to 
shift the risk of failure from the public purse (and even from the client himself) to 
the lawyer.” The latter is seen as being best able to assess, manage, spread and 
finance the risk in question. He will be able to do so provided that the uplift that he 
achieves in successful cases is sufficient to cover the fees foregone in unsuccessful 
cases and provided that he is able to finance his work in progress and manage his 
cash-flow successfully. 


Trading Co (a Firm) v Taylor [1998] 2 WLR 893 the Court of Appeal overruled the decision in 
Aratra Potato Co Ltd v Taylor Joynson and Garrett (a Firm) [1995] 4 All ER 695 and held that 
solicitors’ speculative arrangements did not infringe the law of mamtenance. However, in Thomas 
Hughes v Kingston-Upon-Hull City Council, The Tunes, 9 December 1998, the Divisional Court 
(Rose LJ and Mitchell J) declined to follow the Court of Appeal’s decison in Thai Trading on the 
ground that it had been decided per incuriam the earlier House of Lords’ decision in Swain v The Law 
Society (1983) AC 598. The Access to Justice Act, s 27, now defines ‘conditional fee agreement’ in 
such a way as to include speculative arrangements thus confirming the Thai Trading decision whilst 
subjecting speculative arrangements to regulation under the Act. For the sake of clarity, however, the 
terms ‘conditional fee agreement’ and ‘CFA’ are used in this article to refer only to 

under which the lawyer, if successful, is entitled to a success fee in addition to his basic fee. 

64 s 58(5) of the 1990 Act and regulation 4 of the Conditional Fee Agreements Order 1998. 

65 See Underwood n 56 above, 33; and the Conditional Fee Agreements Regulations 1995, SI 1995 No 
1675, regulation 3 (d); cf the solicitor's general duty not to take unfair advantage of his client: The 
Law Society, ‘Guidance — conditional fee agreements’ in The Guide to the Professional Conduct of 
Solicitors (London: Law Society, 7th ed, 1996) 264—266. 

66 See the onginal Explanatory Note to the Bill, pera 31. 

67 Rule 48.9. 

68 See Modernising Justice, 24, Access to Justice with Conditional Fees, paras 2.1 to 2.17; and 
Conditional Fees Consultation: Summary of Responses (London: Lord Chancellor’s Department, 
1998). : 

69 See eg Access to Justice with Conditional Fees, para 1.3: "The current system does not encourage 
lawyers .. to weed out weak cases’. 

70 Under CFAs ‘the risks are managed by those who are in the best position to know what the risks are — 
the lawyers’: Access to Justice with Conditional Fees, para 2.1. 
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Assessing risk 

A lawyer contemplating a CFA must assess the prospects of success very carefully 
at the outset. To make an accurate assessment he will need, from the very 
beginning, to have sufficient information about the case. Where the testimony of 
witnesses (including his client) is important he must assess not only the sufficiency 
of evidence but also the credibility of the witnesses/client. Having made an initial 
risk assessment he will then need to enter into a written agreement?! stating the 
terms upon which the case is to be taken; and to enter into undertakings to the 
after-the-event insurer in order to facilitate the provision of cover.”* The terms of 
the agreement will be instrumental in assisting the lawyer to manage the risk that 
he undertakes. 


Managing risk 

Having accepted a CFA, the lawyer must then manage risk. He must achieve a 
sound balance between, on the one hand, so running the case as to achieve 
‘success’ (as defined in the CFA) and, on the other, ensuring appropriate economy 
of effort and limitation of financial exposure. This will, amongst other things, 
involve ensuring that the CFA allows the possibility of exit from the case in certain 
contingencies and, in particular, if circumstances arise which materially undermine 
the initial risk assessment. 


Spreading risk 

If a lawyer conducting a significant amount of CFA work is to have a financially 
stable practice, he must spread the risk that he undertakes over a number of cases 
so that, if his assessments have been accurate, his success fees will at least 
compensate for the loss of income in unsuccessful cases. It may, however, be 
impossible for an independent sole practitioner to do this,? since even if his risk 
assessments prove accurate over the medium-term, a run of lost cases in the short- 
term might seriously undermine his cash-flow and thereby the financial stability of 
his practice. Such stability would, however, be greatly enhanced if the risk could 
be spread over the cases of a number of practitioners. The greater the volume of 
turnover of the practice concerned, tbe less vulnerable it will be. 


Financing risk 

The cash-flow problem also emphasises the practitioner's need to finance any 
disruption of fee income caused by a short-term run of lost CFA cases. Unless the 
major part of his practice is carried out on a traditional basis (so that he can fund 
lost CFA cases from other income) he will need a sufficient overdraft to enable 
him to survive such disruption. This will require the dedication of time and 


71 The agreement must conform to the requirements of s 58 (1) of the 1990 Act (as substituted by s 27(1) 
of the Access to Justice Act) and of the Conditional Fee Agreements Regulations 1995. 
72 The LawAssist policy, for example, requires the insured to provide an irrevocable undertaking from 
his lawyer that the latter will immediately advise the insurer of the discovery of any matter which 
affects the insured’s prospects of success or of any fature by the insured to act in 
accordance with the lawyer’s advice (condition 10). 
73 D. Brennan QC, ‘At the Cross-roads’ Counsel, June 1998 14, 15 states that ‘the Bar commissioned an 
i impossibility 


independent report from ... actuaries. It emphasised the ity of a sole practitioner doing any 
significant amount of CFA work because of the indrvidual’s inability adequately to spread the risk’. 
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expertise to the financial management of the practice, and the implementation of 
sufficient financial systems, to satisfy the bank manager. 


The immediate ethical impact of conditional fees for the Bar 


Having ascertained the imperatives of CFA practice, we can now consider its 
impact upon the Bar's ethical framework. In fact, although barristers have been 
able to undertake CFAs in limited fields for some years, the Code still does not 
properly accommodate them. Until 1 October 1998, it contained only one provision 
relating to CFAs and even that was framed negatively, providing simply that 
‘except as permitted by the Act a barrister in independent practice must not accept a 
brief or instructions on terms that payment of fees shall depend upon or be related 
to or postponed on account of the outcome of a case or of any hearing'.7* The 
current version of the Code is to make further provision, but for the time being, the 
new text is unavailable and the promised paragraph is marked 'not used pending 
approval .5 In fact, of course, the advent of CFAs has an immediate impact on the 
Bar's ethics"? an impact that has become more important as their scope has been 
widened. It can be considered in respect of each of the three guiding public interest 
values. 


Access to justice — the cab-rank rule 


The cab-rank rule has until now been the defining feature of the Bar's ideology” 
and the need to preserve it has frequently been relied upon to resist reform.7? To a 
very large extent the rule has become symbolic of the Bar as a distinct profession: 
the independent Bar is necessary because, through its adherence to the rule, it 
guarantees access to advocacy services to all, however unpopular their causes, and 
regardless of any adverse consequences for the barristers in question. The rule, 
which crystallised at the time of the trial of Tom Paine,” has assumed an aura of 


74 The Code, as adopted on 27 January 1990 and last amended 12 March 1994, para 211. 

75 The (current) Code, para 211. At the time of writing it is understood that, in addition to amendment of 
the Code, the Bar Council intends to provide chambers with additional ‘Conditional Fee Guidance’ 
providing comprehensive advice as to CFAs. 

76 Lord Hailsham sees CFAs as ‘inherently immoral’ and as '[undermining] the whole ethic of 
advocacy, the whole ethic of the legal profession': HL Deb vol 515 col 340 5 February 1990, quoted 
by F. Burton m ‘Conditional Fees: Is there Still an Ethical Dimension?’ (1998) JPIL 6, 12. See also 
Access to Justice: A Fair Way Forward n 56 above. 

T! “The Bar has imposed the cab-rank rule upon itself... becanse they recognise the rule as a moral basis 
of advocacy and are fearful of the consequences for justice 1f such a principle were to be abandoned’; 
D. Pannick, Advocates (Oxford: Oxford University Press, 1992) 139—140. It regards the rule ‘as the 
kerbetone of the advocate’; G. Robertson, The Justice Game (London: Chatto & Windus, 1998) 378. 
For a critical review of the rule see A. Watson, ‘Advocacy for the Unpopular: The Barrister’s Cab- 
rank Rule in England and Wales — Past, Present and Future? Part [ (1998) JP 476; and (with 

reference to CFA cases) ‘Advocacy for the Unpopulear: The Barrister's Cab-rank Rule in 
and Wales — Past, Present and Future? Part I’ (1998) JP 499 and ‘More on the Cab-rank 
Rule’ (1998) JP 576. 

78 The Bar alleges an intecrelationship between the rule and the traditional organisation of the Bar 
because ‘(t]he “‘cab-rank’’ rule is umque to the English Bar and to those other Bars which prachse as 
sole practitioners’: The Quality of Justice: The Bar's Response n 29 above, 47—48. Thus, according to 
the Bar, the rule "is not compatible with partnership, incorporation or employment’ (ibid) and 

of audience to barristers has the advantage ‘to the poblic’ of inter alia ‘the 


79 Sir Thomas Erskine accepted the brief to defend Tom Paine (on trial in absentia for a seditious libel 
arising from Part II of his Rights of Man) despite the possibility that to do so might damage his 
political and professional ambitions. He famously asserted that: ‘From the moment that any advocate 
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constitutional significance, guaranteeing in particular that those who may come 
into conflict with the State will nonetheless be guaranteed the services of an 
independent advocate.9 Arguably, however, the true, pragmatic, justification for 
the rule is that it is the necessary corollary of the Bar’s traditional monopoly. It ‘is 
part of the price ... that the Bar has paid for its monopoly of rights of audience in 
the superior courts'?! since the Bar cannot assert its monopoly 'and then proceed in 
the next breath to say, ‘‘We decline to represent you because we do not like your 
case." The cab-rank rule is the reverse side of the coin of monopoly’ .8? 

The fact that CFAs will require barristers to decide whether to take risks in the 
hope of reward necessarily requires that they should have greater freedom to 
decline instructions than hitherto. Their decisions will depend precisely upon tbeir 
views of their clients’ prospects of success and this is simply inconsistent with the 
cab-rank rule in its current form. It represents a fundamental departure from the 
traditional assumptions about the barrister's function. The disinterested ‘liberal 
professional’ is being asked to operate as a ‘commercial professional’ participating 
in the risk inherent in the transaction with which his client is concerned (the 
litigation). This raises new questions as to the appropriate level of regulation. 
Should the barrister, as a commercial professional, be entitled to an entirely free 
hand in deciding whether or not to accept CFA cases as the logic of the new system 
implies? Or should the Bar Council require barristers to apply the rule subject only 
to their risk assessments and the agreement of success fees?® 

It seems, in fact, that CFAs are completely outside the cab-rank rule although the 
Code does not yet say so.5^ This will be difficult for many to stomach but arguably 


E Tas 
can be permitted to say be will, or will not, stand between the Crown and the subject arraigned in tbe 
court where he daily sits to practise, from that moment the liberties of England are at an end. If the 


whose favour the benevolent principle of English law makes all presumptions’: R v Thomas Paine 
1792 22 State Tnals 357, 412. 

80 The rule ‘secures for the public a right of representation 1n court which 1s a pillar of British liberty": 
Sec the Benson Report, 30-31. The importance of tbe principle was emphasised by the House of 


likely outcome Nor is he entitled to say no to a chent because he may abhor his political or other 
beliefs’: HL Deb vol 516 col 194 20 February 1990. The rule protects ‘both the chent against having 
to prove his case to his own representatives, and ... 
pleading’: Lord Mackay, HL Deb vol 522 col 1384 24 October 1990. It protects ‘barristers from 
unfair criticism for taking these unpopular cases: jt reduces the amount of excrement through the 
letterbox’: Robertson, n 77 above, 377—378. 

81 Lord Oliver, HL Deb vol 1454 col 1197 25 January 1990 

82 ibid. 


Bar and Related Topics n 38 above, 24—25. 
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the value of the rule is over-stated and its abolition in CFA cases poses no real 
ethical difficulty. The rule is, in any event, much less valuable in practice than in 
theory. It is easily (and possibly commonly) evaded.® Its abolition in civil claims, 
or in CFA cases only, would not require its abolition in criminal cases (like the trial 
of Tom Paine) in which citizens most directly confront the power of the State. 
Furthermore, the constitutional and pragmatic principles justifying the cab-rank 
rule are themselves being discarded. The constitutional principle that *the advocate 
is not entitled to don the mantle of the Judge’® no longer holds true. Lawyers are 
now expected to 'screen out' weak cases and this, indeed, is seen as one of the 
advantages of CFAs. Similarly the pragmatic justification for the cab-rank rule is 
also being negated since the Bar is losing its monopoly over higher rights of 
audience to which, as we have seen, the rule was the necessary, pragmatic, 
corollary.” 

As a practical matter, it is also true that the access traditionally guaranteed by the 
cab-rank rule is subject not only to the availability of the client’s barrister of choice 
but also to the availability of funding.3 Thus CFAs will provide for the reality of 
access to advocacy services for ‘Middle England’ in a way guaranteed only in 
theory by the cab-rank. Accordingly, since the legislature has sought to advance 
the public interest in access through the alternative mechanism of CFAs, with 
which the cab-rank rule is itself inconsistent, the rule has lost its ethical value and 
should be abrogated at least within the CFA field.29 Some would argue, however, 
that this would leave the problem of ‘cherry-picking’ ,™ the notion that lawyers will 
accept CFAs in 'sure thing' cases but will decline them in more marginal 
situations. In exchange for taking negligible risks they would then become entitled 
to success fees which their clients (under the system as originally conceived) 
would have to pay out of their damages, damages which they could have enjoyed 
in their entirety, and without themselves taking any significant risk, had they 
instructed the lawyer on the traditional basis?! Quite apart, however, from the 
question whether 'sure-thing' cases are as common as may be supposed, this 
objection rather misses the point. It is his perception of risk, as much as the 
objective degree of risk itself, that inhibits the ‘Middle England’ client from 
litigating. To the client, ‘risk’ includes the adverse consequences of failure 
however slight its probability. Thus, for a potential litigant, the peace of mind of 


85 See eg Watson, ‘Advocacy for the Unpopular (Part Il)’ n 77 above, 499-500. Robertson, n 77 above, 
378—379 describes how the Bar Council itself stopped English barristers from defending Nazis before 
the Nuremberg Tribunal and how 21 QC s turned down briefs to represent those accused of the Old 
Bailey bombing in 1974 The reluctant berrister's clerk can, to some extent at least, always price 
counsel out of the client's market by argument es to what level of fee should be regarded as 
‘reasonable’; cf Lord Hooson HL Deb vol 516 col 203 20 February 1990. 

86 n 80 above. 

87 When arguing, 1n 1990, for the extension of the cab-rank rule to solicitor advocates, Lord Oliver 
considered that Part II of the 1990 Act, which was to provide for the acquisition of higher rights of 
audience for solicitor advocates, was ‘not destroying the [Bar's] monopoly ..., but merely 
it’ and that ‘the price of that monopoly [the cab-rank rule] must remain the same for all who enjoy the 
monopoly rights’. HL Deb vol 1454 col 1197 25 January 1990. Arguably, however, the Access to 
Justice Bill now threatens to 'extend' the monopoly so far as to break it. 

88 Lord Boardman, HL Deb vol 516 cols 194—196 20 February 1990. 

89 The legislature as much as the Bar Council long failed to acknowledge the fundamental contradiction 
between CFAs and the cab-rank Thus, tbe 1990 Act (which provided that CFAs were to be 
enforceable) also provided, in section 17(3X4), that only those groups whose authorised bodies 
applied a cab-rank rule could be granted rights of audience as advocates. It did so without explaining 
whether, or how, the cab-rank rule was expected to apply in CFA cases. 

90 See eg The Quality of Justice: The Bar's Response n 29 above, 261. 

91 As to the asymmetry of information between lawyer and client in this situation see Lord Donaldson, 
letter to The Times, 18 April 1995 (quoted by Burton, n 76 above, 11). 
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knowing that in the event of failure, however remote, he will have to face no 
further bills is of value in itself and might justify a CFA even in a strong case. In 
any event, since the Access to Justice Act provides for the successful party's costs, 
including the success fee, to be paid by the losing party (and in practice by the 
latter’s insurer) the image of the successful but needy claimant being unnecessarily 
mulcted of the fruits of justice loses something of its nightmarish quality. Indeed, if 
the insurer can offer after-the-event insurance in 'sure-thing' cases why should the 
lawyer, as its co-participant in the CFA enterprise, not be permitted to do so? 

In the end, perhaps, the 'cherry picking' issue really resolves itself into a 
question of fair dealing and the extent of the lawyer's obligation to advise his 
potential client on different ways to fund litigation. Whatever fair dealing rules 
may be necessary, however, it is simply impossible, consistently with a widening 
of access to justice through the expansion of CFA practice, to require barristers to 
decline CFAs in 'sure-thing' cases or to accept them in weaker ones. 


Integrity — the immediate impact of conditional fees 


To the extent that the Code is intended to contribute to the integrity of the forensic 
process it will be affected by the extension of CFAs in several ways. Just as in the 
case of the cab-rank rule, however, the solution to each type of problem will 
depend upon the way in-which the balance is struck between the needs of barristers 
as ‘commercial professionals’, on the one hand, and any desire to perpetuate the 
practices and ethos of the Bar as a traditional liberal profession, on the other. 


Incentives to infringe the existing code 

A CFA barrister has, by definition, a direct financial interest in the outcome of his 
cases.9? In principle this may provide an incentive for him to ignore his overriding 
duty to the Court. New approaches may therefore be necessary to protect the 
integrity of the forensic process. Thus, for example, instead of requiring a barrister 
to cite adverse authorities (so as to compensate for the incompetence or lack of 
diligence of the other party's counsel or of the judge) ought we not to expect 
advocates on both sides of a controversy to be sufficiently well prepared to cite all 
relevant authorities in favour of their own clients? Ought we not also to expect the 
judges themselves to be sufficiently supported (by judicial assistants and 
information technology resources), and to be sufficiently trained, competent and 
diligent as not to overlook relevant authorities whether or not cited by the parties? 
Such an approach could equally ensure that the court is fully informed and would 
satisfy the needs of integrity currently served by the adverse authority rule. The 


SS ee 
92 The Written Standards currently provide that ‘a barrister should not appear as a barnster ... in any 
matter in which he is a party or has a significant pecuniary interest’; para 3.7 (c). The Bar's opposition 
to the introduction and extension of CFAs has largely focused on concern over the introduction of 
guch a financial interest; thus ‘[a] lawyer should not in any circumstances be permitted to have a 
direct financial stake in the outcome of his client's case’ and ‘[s}uch arrangements will tend to lower 
the ethical standards of the profession. The incentive to win and thus receive remuneration for the 
case would inevitably tend to cloud the lawyer’s judgment’: The Quality of Justice: The Bar's 


Mr Justice D.A. Ipp, ‘Reform to the Adversanal Process in Civil Lingation — Part P (1995) 69 ALJ 
705, 725 concluding that ‘profesmonalism holds fewer promises and self-mterest is readily evident’. 
94 ie achieving the legally correct solution to the dispute. 
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latter rule could then be abrogated and the barrister' s general overriding duty to the 
Court modified accordingly. 

Other obligations in respect of which CFAs may also provide an incentive for 
infringement (eg the rules against devising facts, coaching, and improper use of 
documents) should, however, be maintained as they cannot be guaranteed in other 
ways.” Their effectiveness in CFA cases will, however, inevitably depend upon 
practitioner and judicial alertness to the danger of breach, an alertness that might 
actually be heightened by realisation that the barrister has a direct financial 
incentive to break the rules. It will also depend upon the courts having sufficient 
power to impose sanctions on advocates for breach of the rules% and upon the 
willingness of judges to embrace this aspect of ‘judicial case management' and to 
eschew their own rational self-interest (in avoiding a new and demanding 
responsibility) in the interests of ensuring the integrity of the process.” 


Conflicts of interest between barrister and client 
The CFA lawyer will only be paid if he achieves success. Thus he may have a 
direct financial interest in advising settlements, or the acceptance of payments into 
court, which he would not otherwise regard as acceptable in his client’s best 
interests.%* This does not sit comfortably with the Code which, as we have seen, is 
concerned to avoid such conflicts of interest, actual or potential.99 It is true that if 
the vast majority of barristers are honest today, the extension of CFAs will not 
make them dishonest tomorrow,!™ but within any profession some practitioners 
will be less honest than others and a system that gives an advocate a direct 
financial interest in the outcome of his cases does enhance the risk of abuse and 
calls for a commensurate regulatory response. 101 

What level of professional regulation is therefore appropriate? Should the Bar 
Council add specific exhortatory statements to the Code? Should it rely upon 
rigorous investigation and punishment of such abuses as may occasionally be 
95 contingency fees abel] te pending the financing of litigation by lawyers and the introduction of 


by 
97 "Ihe prediction that judges' behaviour is likely to conform to judges’ rational self-interest rather than 
to the interest of economic efficiency appears to be particularly valid in the context of a discussion 
about procedural rules’: JR. Macey, ‘Judicial Preferences, Public Choice and the Rules of Procedure’ 
(1995) 24 Journal of Legal Studies 627. 


101 This is not, however, to say that the traditional system is free from abuse. There is very little to stop a 
dishonest lawyer from ‘churning’ fees (e prolonging lingation or taking unnecessary steps in 
litigation ın order to earn extra fees) although solicitors may have greater opportumty to do this than 
barristers since the latter do not have conduct of litigation. 
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brought to light by complaints from clients? Or should it introduce elaborate record 
keeping and periodic audit requirements to 'police' advice as to settlement or 
acceptance of payments into court? The potential ineffectiveness of the first two 
options, and the likely cost and impracticability of the third, suggest that greater 
judicial intervention will, once more, be necessary. It the risk of improper conduct 
by counsel is particularly marked at certain stages in a case, the judge should become 
more actively involved in those stages, demanding more information about the CFA 
lawyer's advice to his client,! and imposing sanctions for improper conduct! or 
referring cases which cause concern to the Bar Council for further investigation. 


Integrity — novel issues arising from conditional fees 


As well as affecting the Bar's existing ethical rules, the extension of CFAs will 
create new situations calling for ethical regulation in the interests of the integrity of 
the litigation process. 


The possibility of contractual disputes 

Traditionally, there was no contract between the barrister and his lay or professional 
clients. Section 61(1) of the 1990 Act, however, abolished ‘any rule of law’ 
preventing a barrister from entering into a contract for the provision of his services' 
whilst section 61(2) provided that '[n]othing in subsection (1) prevents the Bar 
Council from prohibiting barristers from entering into such contracts. Section 58 of 
the Act, furthermore, provided that a CFA, being an agreement 'in writing between 
a person providing advocacy or litigation services and his client [which satisfies the 
requirements of the section] shall not be unenforceable by reason only of its being a 
conditional fee agreement’. In fact, although the Code does not itself prohibit 
barristers from entering into binding contracts with solicitors, the Bar's 
traditional approach is maintained by the Terms on which Barristers Offer Their 
Services to Solicitors and the Withdrawal of Credit Scheme!96 (‘the Terms’) which 
establish the general principle that no barrister in offering his services to a solicitor 
‘has any intention to create legal relations or to enter into any contract or other 
obligation binding in law'!9? but which permit the Terms themselves to be excluded 
or varied by agreement in writing between barrister and solicitor.!$ Thus by 
entering a written agreement (such as a CFA) which contracts out of the Terms, a 
barrister can opt to provide his services on a contractual basis. This possibility is 
indeed accommodated by the model CFA jointly developed by the Association of 
Personal Injury Lawyers ('APIL') and the Personal Injuries Bar Association 
(‘PIBA’) for use in personal injury litigation.19? 


S mmm mmm Immm 

102 Such an actve role would be consistent with the emphasis on greater judicial management of 
litigation, which figures centrally m the Woolf Report and the Civil Procedure Rules 1999. For 
consideration of such an approech in the context of contingent fees, see Roger Smith, 'Contingent 
Fees: A Supplement to Legal Aid?’ (1978) 41 MLR 286, 293. 

103 Such conduct constituting a breach of the barrister' s proposed overriding duty to further the interests 
of justice. 

104 See Moor v Row (1629-30) 1 Chan Rep 38; Kennedy v Brown (1863) 13 CBNS 677); and Rondel v 
Worsley (1969) 1 AC 191. 

105 The Code, pera 210. 

106 Annexe B to the Code. 

107 ibid paras 25 and 26 

108 ibid para 27. 

109 Published in Underwood, n 56 above, 367. The Bar is currently consultmg about changing 1ts position 
on barristers’ contracts 0 as to enable barristers to tender for block and bulk legal aid contracts. See 
Contracts and Access to the Bar and Related Issues n 38 above. 
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The very possibility of having enforceable solicitor-barrister CFAs raises 
significant ethical questions. We have seen that under a CFA the barrister's chance 
of being remunerated depends substantiallp upon tbe accuracy of his initial 
assessment of his client's prospects of success. This in turn depends upon 
disclosure of all material facts within the knowledge of the client and solicitor. If a 
barrister takes a CFA case and later discovers that either his client or instructing 
solicitor has failed to disclose material information then he may require, as a 
matter of risk management, to withdraw from the case. The CFA will no doubt 
make provision allowing him to do 80119 and the Code should also be amended to 
recognise this.!!! Furthermore, if by the time he becomes aware of the client's 
failure to make full disclosure the barrister has already carried out extensive work 
he will wish to be remunerated for it.!!? This too will be covered by the CFA!U and 
ought also to be dealt with by the Code. 

Such issues, in the context of enforceable agreements, are fraught with difficulty. 
Assume, for example, that a CFA barrister withdraws on the grounds of material 
non-disclosure and demands payment from his instructing solicitor for his work in 
progress. Assume that the solicitor and client each deny baving failed to disclose 
any material fact. The barrister sues the solicitor for his fees. The solicitor 
counterclaims on the basis that the barrister's withdrawal from the case was 
unjustified, caused the client to terminate the case, and thereby denied the solicitor 
his opportunity to earn his own fees. The barrister wishing to pursue his case, and 
to defend the solicitor's counterclaim, would then be put into the unenviable 
position of having to disclose to the court details of his communications both with 
his instructing solicitor and with his client. The question would then arise as to the 
barrister' s obligation of confidentiality to his client and the circumstances in which 
it should yield to his own interest in proving his case; a question of particular 
difficulty because the client himself owes no contractual obligation to the barrister 
there being no barrister-client contract. 

Similarly, an instructing solicitor might accept that the client has failed to 
disclose a material fact and that counsel is entitled to withdraw and be paid his 
normal fee. He may therefore pay the barrister and sue the client under the 
solicitor-client CFA (to which the barrister is not, of course, a party) to recover his 
own fees and this disbursement. He wishes to adduce evidence from the barrister to 
establish that the client had been properly advised as to the need for disclosure, that 
the undisclosed fact was material to the barrister's risk assessment, and that non- 
disclosure had indeed prompted the barrister's withdrawal from the case pursuant 
to the solicitor-barrister CFA. What precisely are the professional obligations of 
the barrister in such a situation? How does his obligation to maintain client 
confidentiality apply? What, if any, professional duty does he owe to his 
instructing solicitor? These matters should be explicitly addressed by the Code. 


110 See eg clause 18(bX1) of the APIL/PIBA Model, clanse 14(b) and (1) of the Bar's Model Terms of 
Mace ar e i adi 194); and clause 15(b) and (1) of the Law 
Society Model Agreement For ee 
111 Nothing in the Code deals specifically with 
112 d tao Moe Uia. after-the-cvent insurer because 


113 Clause 18(b\2) of the APIL/PIBA Model, eg, allows the barrister to terminate the CFA ın these 
circumstances and requires tbe solicitor to pay his fees ‘on the normal basis without uplift’. See also 
to the same effect: clause 14(b) and (2) of the Bar's Model Terms; and clause 15(b) and (2) of the 
Law Society Model 
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Explaining the obligations and choices of the lay client 
A client may not know what is material to his case unless it is clearly explained to 
him. His understanding of an obligation to make full disclosure to his lawyers will, 
therefore, critically depend upon the integrity and competence of the latter. The 
integrity of the system will be weakened, and the broadening of access which 
CFAs facilitate will be undermined, if CFA litigants find their lawyers 
withdrawing from their cases, their insurers avoiding cover, or themselves being 
sued for fees which they never expected to have to pay, on the basis of breach of an 
obligation which they do not understand and which has never been properly 
explained to them. Thus the extent of the ethical obligations of a CFA barrister to 
explain the client's obligations and what exactly might be material ought to be 
elaborated in the Code.!!4 

Similarly, as we have already seen, questions arise as to the lawyer's obligation 
to give his client fair advice as to alternative methods of funding litigation before 
signing him up to a CFA. As things stand the primary obligation falls upon the 
solicitor to whom, after all, the client initially resorts. But what of the barrister's 
obligation? Assume that a solicitor asks a barrister to accept a CFA. The solicitor- 
client CFA provides for a high success fee. The barrister, however, believes that 
the case is a ‘sure thing’, there being virtually no risk of failure. Should he tell the 
client that he is being unfairly exploited by the instructing solicitor and advise him 
to complain to the Law Society and to withdraw from the solicitor-client CFA in 
order to instruct another, less exploitative, solicitor? Barristers confronted by such 
issues will require specific guidance from the Code.!!5 Once more, however, the 
nature of the rules so elaborated will depend upon where the balance is to be drawn 
between seeing the barrister, on the one hand, as a risk-taking commercial 
professional engaged in legal business to make money out of transactions with his 
clients; or, on the other, as a liberal professional owing particular professional 
obligations to the consumer and to protect access to, and the integrity of, the 
system within which he works. 


Accommodating the barrister's obligations to the insurer 

The barrister-client relationship will also be affected by the interests of the client's 
after-the-event insurer. The latter will typically require the insured's lawyers to 
undertake to disclose information about the case to the insurer; to notify the 
insurer, or seek the insurer's consent, before taking certain specified steps in the 
action, and to notify the insurer if the insured fails to take the lawyer's advice.!!ó 
For the barrister, this puts into question both the extent of his obligation of client 
confidentiality and his duty to act independently. The nature of these obligations 
will therefore need to be refined. This is not to say that the insurer's influence is 


114 Section 27(1) of the Access to Justice Act also substitutes a new sub-section 58A(3)(a) into the 1990 
Act providing that the Lord Chancellor in prescribing requirements with which CFAs are to comply 
may ‘include requirements for the person providing advocacy or lingation services to have provided 

information to his client before the agreement is made’. 

115 Para 605 of the Code deals with conflicts between professional and lay clients generally by stating 
that ‘[ilf a baroster ... forms the view that there is a conflict of 1nterest between his lay client and his 
professional client he must advise that ıt would be in the lay chent's 1nterests to instruct another 
professional adviser and such advice must be given either in writing or at a conference at which both 
the profeasional and the lay client are present’. Query, however, whether this can reasonably require a 
barnster to advise a lay client to withdraw instructions from a solicitor where such withdrawal may 
risk putting the client in breach of his CFA contract with the solicitor. 

116 Thus under the LawAssist policy, ‘[t]he Insured accepts that the [the lawyer’s] duty under this Policy 
to the Insurer shall override all duties of privilege and confidentiality owed to the Insured’ (condition 
T) and ‘that the [lawyer] shall, if requested, conduct the proceedings or any part thereof m accordance 
with any instructions the Insurer may reasonably give’ (clause 9). See also n 72 above. 
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unacceptable, nor that insurers will necessarily impose inappropriate conditions on 
cover. It is to say, however, that the Code needs to be significantly amended to 
clarify the barrister's obligations so as to operate successfully under the new 
arrangements. The Bar Council, and for that matter the Lord Chancellor, ought also 
to take a close interest in the terms laid down by insurers and the way in which 
policies are actually operated to ensure that pressures are not introduced into the 
system which might unacceptably conflict with the integrity of the process. Indeed, 
one of the Bar Council's key roles in connection with CFAs will be to ensure that 
professional self-regulation is not vitiated by the practical subordination of the 
Code to the terms and conditions of insurance policies and, more difficult to police, 
by the operational practices of the insurers concerned.!!7 


Fair dealing in assessing risk and fixing the success fee 

Should the Code regulate the risk assessment-fee setting process?!!8 We have seen 
that the rationale behind CFAs is that, if his risk assessments are accurate, the 
lawyer’s success fees in successful cases will compensate for the fees foregone in 
unsuccessful cases.!!? On this basis, the lawyer is intended to gain from the 
extension of CFAs, not by setting exploitative levels of success fee, but by virtue of 
a generalised increase in the volume of litigation consequent upon the advent of 
CFAs and their effect in increasing Middle England's access to civil justice. To the 
extent that the lawyer adopts more efficient working practices he will be able to 
benefit from this expansion by taking on a greater volume of work.!29 Should the 
Code therefore establish a general ‘compensation’ principle to ensure that, as a 
matter of professional obligation, barristers actually operate the assessment- 
charging process as intended and so as to prohibit exploitative success fees? It 
might be argued that such an approach would be ethically justified because the 
charging of excessive success fees will both inhibit access to justice and undermine 
the integrity of the system by bringing it into popular disrepute.!2! Furthermore, 


117 The dependence of much of the profession (including the Bar) on legal aid, and the power of the State 
as its funder, have created a monopsony having inherent dangers for the profession. Abel, n 27 above, 
308 et seq. The extension of CFAs and the development of other insurance-based funding techniques 
threaten to confer a new monopsony on insurers. Thus 1s emphasised by the provisions of the Access 
to Justice Bill intended to make CFAs attractive to defendants as well as claimants. Risk on both sides 
of CFA litigation may thereafter be in the hands of msurers. The Bar Council 1s alive to the dangers of 
such monopsony and also considers that after-the-event insurers ‘will be in a dominating position with 


in the losing case exceed those in the winning cases, the lawyer may still be out of pocket. 

120 Although this may be true for solicitors, it is unlikely to be so for barristers unless the Bar allows new 
forms of organisation such as the partnership. A firm of solicitors can, after all, respond to the 
possibility of increased turnover by increasing its ‘gearing’ by hiring more assistant solicitors or pare- 

For the already busy sole practitioner barrister this possibility does not arise. 
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such rules might be enforceable, at least to the extent of preventing gross abuse, by 
imposing a system of periodic audit of risk assessments and the levels of uplift.!? 

The Civil Procedure Rules 1999, in fact, already seek to control success fees. 
They provide not only for taxation of inter partes costs in CFA cases but also for 
the assessment of lawyer-and-own-client costs. Furthermore 'the client may apply 
for assessment of the base costs or of a percentage increase [the success fee] or 
both’.!23 An assessment of base costs is made according to the general rules but 
'[w]here the client applies for assessment of the percentage increase, the court may 
reduce the percentage where it considers it to be disproportionate having regard to 
all relevant factors as they reasonably appeared to the solicitor or counsel when the 
conditional fee agreement was entered into’. 74 

This approach, however, seems wholly inappropriate. Retrospective adjudication 
as to the proportionality of the success fee as between lawyer and his own client 
might well disrupt the lawyer's ability to spread and manage risk over a number of 
cases. Furthermore, if lawyers are required to act commercially as risk-takers it is 
quite wrong to allow the court (itself comfortably insulated from risk) to substitute 
its own assessment (made with the benefit of hindsight and after the lawyer has 
fully performed his part of the bargain with his client) for that of the risk-taker. 
Such ex post facto regulation of the success fee is therefore objectionable. It is also 
unnecessary because the client is adequately protected by the statutory limit on the 
maximum level of success fees and by the discipline of the market. This is because 
the setting of unrealistic success fees, or the making of artificially pessimistic risk 
assessments, can be efficiently regulated through the ex ante agency of the client's 
insurer. This is especially the case because, whatever the position between lawyer 
and client, there is no asymmetry of information between lawyer and insurer. 
Furthermore, CFAs will only attract clients who can obtain after-the-event 
insurance. As a condition of cover, insurers require the insured’s lawyers to state 
on the proposal form (as a percentage assessment) their assessments of the client's 
prospects of success. If a lawyer were to indicate a low prospect of success (and a 
commensurately high success fee) the insurer would either decline cover or offer it 
at an enhanced premium, either of which might well preclude the client from 
litigating and lose the lawyer business. Furthermore, insurers will decline cover 
unless satisfied as to the competence of the insured's lawyers and that their risk 
assessments generally are realistic. Artificially pessimistic risk assessments (and 
inflated success fees) will therefore make it difficult for the lawyers concerned to 
Obtain after-the-event cover for any of their clients and will therefore risk putting 
them out of the CFA business altogether. 

It follows that, although a losing party (or his insurer) might only be expected to 
pay the victor's legal costs to the extent that they are reasonable, the victor should 
(as between himself and his own CFA lawyer) be held to his bargain. If he does not 
recover the full extent of his lawyer's success fee he should nonetheless be 
expected to fund the excess whether out of his damages or from his own pocket. 


122 The Bar Council thinks however that '[p]rofessional regulation can only control such excesses in a 
general way. It will not be possible to police every CFA case to see if malpractice occurs. The real 
economuc difficulties forced on lawyers by CFAs may overwhelm professional norms however they 
are ': Access to Justice: A Fair Way Forward n 56 above, 19. 

123 Civil Procedure Rule 48.9(3). 

124 Civil Procedure Rule 48.9(5). This 1s likely to be a blunt instrument and, as the Bar Council has itself 
pornted out, there will be particular difficulty in fast track cases; Access to Justice: A Fair Way 
Forward n 56 above, 26. This approach seems, however, to have been supported by respondents to the 
Government’s consultation exercise; Conditional Fees Consultation: Summary of Responses. A Lord 
Chancellor's Department Consultation Paper n 68 above, questions 6 and 7. 
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Furthermore, by parity of reasoning with Civil Procedure Rule 48.9(5), if litigants 
are to be given the right retrospectively to challenge their lawyers' success fees, 
they ought also to be entitled to challenge, on the same ex post facto basis, the size 
of the premiums charged by their after-the-event insurers. After all, the same 
asymmetry of information exists between insurer and insured as between lawyer 
and client. Furthermore, such premiums (like success fees) will be recoverable by 
winning parties by means of inter partes costs orders; and (like success fees) the 
amount of the premium is set on the basis of the risk-taker's assessment as to the 
prospects of success in the case. Why then should the CFÀ lawyer be treated less 
favourably than the after-the-event insurer? The only possible answer is that we 
expect better from our lawyers than from insurers. Lawyers, after all, are 
‘professionals’. Such a view, however, ignores the new commercial role that the 
lawyer is expected to play. Accordingly, in the risk assessment and charging 
process, (which is essentially a commercial matter) the barrister as liberal 
professional should give way to the barrister as commercial professional so far as 
lawyer-and-own client obligations are concerned. It would therefore be a mistake 
for the Bar Council to follow the wrong-headed approach of Civil Procedure Rule 
48.9(5) by further regulating the fixing of success fees as a matter of professional 
conduct. This is particularly so because, under the Access to Justice Act, breach of 
the Code constitutes breach of the lawyer’s overriding statutory duty and is not just 
a matter of professional ethics. Barristers (and other lawyers) should not be put into 
the position that, if they misjudge the risk involved in a case and so agree a success 
fee that is retrospectively deemed to be excessive, they are to be regarded as having 
acted unlawfully. Such a situation would add to the terrors of CFA practice to a 
wholly unreasonable extent. !25 


Judicial economy 


The public interest in the efficiency of the judicial process is also affected by the 
extension of CFA litigation. This is because, if judges come to feel that they cannot 
trust barristers (or other advocates) appearing before them in CFA cases, if satellite 
arguments break out as to whether counsel for a CFA client has improperly sought 
to improve his case, and if CFA litigants need protection against the potential 
dishonesty of their own counsel, there will indeed be an adverse effect in terms of 
judicial economy. Apart from anything else, the provision of further resources to 
help judges research their own cases rather than relying on the adverse authority 
rule!26 and a greater degree of judicial intervention to ensure that advocates do not 
exploit their clients by advising inappropriate settlements will both cost money. 
This will, however, be the price to be paid if the system is to strike an appropriate 
balance between the demands of integrity and the decision to increase Middle 
England's access to justice through CFAs. 


125 Query, however, whether a lawyer who has agreed a success fee later deemed by the court to be 
might, in any event, be held to be in breach of his overriding duty ‘to act tn the 
interests of justice’ under the new sub-section 27(2A) (a) of the 1990 Act as inserted by s 42(1) of the 
Access to Justice Act? 
126 Which, as well as serving the interests of Integrity, contributes to economy by reheving the court of 
themed to feseaich ell’ a law: lieet Do: a9 D» hel ota ecu ts marem Vete y Gl 
would be caused by per incuriam decisions. 
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The operational requirements of a CFA practice (in particular, the need to 
interview CFA clients at an early stage, to return briefs, to spread risk and to 
provide systems and personnel to manage the financing of risk) will require 
fundamental changes in the way in which barristers operate. These will 
significantly reduce the individual barrister's independence, a central tenet of the 
Bar's ideology. 


Risk assessment and client contact 


To make an adequate CFA risk assessment in commercial cases the barrister will 
need to assess the credibility of his client as a witness. He will be unwilling simply 
to accept an external assessment made by his instructing solicitor. He will also 
need to satisfy himself that his client understands the nature of his obligations to 
the barrister. Thus, for the first time, the barrister may require to interview his 
potential client prior to accepting instructions. This is a role with which most 
barristers are entirely unfamiliar. They lack the necessary skills and facilities. 
Furthermore, as specialist advocates, they are likely to feel that their time is best 
spent in Court, in preparing for trial, and in giving legal advice. One possible 
solution therefore would be for barristers to employ others, possibly even 
solicitors, to take statements and to gather the information required for assessment 
under the barrister's supervision. Such activity might well, for reasons described 
below, be carried out on a chambers basis, or within new structures. 


Return of conditional fee briefs — impact on the barrister's 
independence 


One of the characteristics of a barrister's practice is the need to return briefs when 
he becomes unavailable because a preceding trial in which he is appearing 

overruns. The need to accommodate this with the demands of CFA practice 
militates in favour of fundamental organisational change. In a CFA case a second 
barrister will ideally want to assess the prospects of success in his own right before 
accepting a return. Clearly, however, especially in the case of late returns, there 
will not be sufficient time for this to occur. Accordingly, to facilitate the return of 
briefs,75 it is necessary to establish a system whereby those barristers who might 
be asked to accept the returned brief can have sufficient confidence in the initial 
risk assessment to be able to adopt it as their own. This requires agreement 
between barristers as to the nature of the risk assessment process; as to standard 
procedures, the application of common criteria, and review of the individual 
barrister's assessment and track record by a panel of other participants. Such a 
scheme already exists for personal injury CFAs and is known as the ‘Doughty 
Street Scheme 129 Under such a system, however, risk assessment and the decision 
whether or not to take the case will, contrary to the position as currently stated in 
the Code,!3 not be matters for the individual barrister alone. It might even be 
thought that such a system, by limiting the practical independence of the 


127 Indeed under para 206 of the Code he is required to exercise his personal judgment ‘in all his 
professional activities’ which, presumably, includes CFA risk assessment. 

128 Which is arguably necessary in the interests both of integrity and economy. 

129 After one of its participants, the Doughty Street Chambers. 

130 See n 50 above. 
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participating barrister, theoretically infringes the Code as currently drafted. Such a 
view, although perhaps supported by the literal text of the Code itself, would 
however be unfortunate. Indeed, the fact that the Doughty Street Scheme, although 
well known, has produced no adverse intervention by the Bar Council suggests that 
an implicit rule of reason is being applied; that the Code is being interpreted 
subject to the requirements of effective CFA practice. This represents a major, if 
implicit, shift in the ethical grundnorm. 

The Bar Council is also alive to the wider implications of CFAs for the future 
organisation of the Bar. It has commissioned and received a report, The Future 
Structure of the Bar following the Government's Proposal for Change in the 
Delivery of Legal Services ("The Biddle Report") which considers, for example, the 
implications of allowing barristers to practice within corporate structures, 
partnership or contractual joint ventures. At the time of writing the Bar Council 
is thought to be leaning in favour of the latter option. It would be unfortunate, 
however, if its decision were unduly influenced by the Bar's long-standing 
prohibition against barristers practising in partnership. 


The prohibition against barristers practising in partnership 

CFA practice militates in favour of the partnership as a means of organisation 
because the partnership would allow barristers collectively to employ staff to 
interview potential CFA clients, to spread risk across a greater case-load, to 
manage the return of briefs, and to fund the systems and expertise necessary to 
finance CFA risk. In this respect, as generally, the Bar's prohibition against 
barristers in England and Wales entering into partnerships!3! can indeed be 
regarded as the means by which the Bar 'deprives itself of the advantages of the 
most helpful form of organisation between working [people]’.!32 Furthermore, 
there seems to be little ethical justification for the rule!33 which, as Abel has 
observed, is one of the Bar’s ‘restrictive practices limiting internal competition’ 
between juniors.’* It is however ostensibly justified by the need to ensure 
continued application of the cab-rank principle and to avoid conflicts of interest 
that might reduce access to barristers’ services. It is based on the view that 
competition is best served by maintaining the Bar as a pool of sole practitioners 
who ‘compete vigorously on equal terms’. 


Objections based on the cab-rank rule 

So far as the need to preserve the cab-rank rule is concerned the Bar has, as we 
have seen, claimed that the principle is unique to systems in which advocates 
‘practise as sole practitioners';!55 that ‘an advocate in partnership would have to 
consider the requirements of his or her practice before accepting a brief ;13 and 
that ‘if barristers were ... to enter into partnerships ... that would be inconsistent 
with the basic requirement of independence and would remove the benefit to the 
public of the cab-rank rule'. This is because '[o]ver a period of time barristers 


131 It does not apply to barristers practising overseas eg in Brussels. 

132 Zander, n 15 above, 252. For the history of the rule, and for consideration of its advantages and 
i in the context of the late 1970s see the Benson Report, vol 1, 462—465; and vol 2, 377— 
392, which unfortunately concluded that barristers’ partnerships should not be permitted. 

133 “The Bar’s opposition to partnership based on the barrister as a sole practitioner turns out ... to be 
founded to some extent on humbug’: Zander, n 15 above, 257. 

134 Abel, n 11 above, 16, 18, 19 and 37. 

135 The Quality of Justice: The Bar’s Response n 29 above, 47-48. 

136 ibid 16. 
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would be drawn into such practices and not available to the general public at the 
independent Bar'.1?7 

In fact, of course, it is no longer true that the cab-rank rule only exists in systems 
that require advocates to be sole practitioners. After all, solicitor advocates having 
higher rights of audience were subjected to a cab-rank rule pursuant to sub-sections 
17(3) and (4) of the 1990 Act regardless of whether they were sole (or partner) 
practitioners. Nor can the rule be justified by the need to guarantee barristers' 
independence. Integrity requires the barrister to be independent from government, 
from the court, and from external pressures, but not that he must function in 
isolation from other barristers who, after all, share the same ethical code. 
Furthermore, the idea that an advocate in partnership ‘would have to consider the 
requirements of his ... practice before accepting a brief’ is rather curious. A sole 
practitioner also has an interest in considering ‘the requirements’ of his practice. 
To that extent the theoretical incentive to transgress the cab-rank principle is the 
same for the sole practitioner as for the partner. Presumably, however, the Bar 
Council is concerned that an advocate in partnership will be subject to pressure 
from his partners not to damage the reputation of the firm by taking unpopular 
cases and not to alienate important clients (eg road construction companies) by 
acting for those with opposing views (eg anti-road campaigners).1?? This risk may 
indeed be real. On the other hand, notwithstanding the fact that he is a sole 
practitioner, the possibility that a barrister may be subjected to similar pressure is 
also very real, especially given that barristers now market themselves on a 
chambers basis (all members having an interest in the image of chambers as a 
whole). Furthermore, given the hierarchical nature of chambers and the 
dependence of up-and-coming barristers on the goodwill of the clerks, peer 
pressure (especially from senior colleagues) and 'clerk pressure' may be just as 
effective as ‘partner pressure’ in dissuading a barrister from accepting a brief. 

Ultimately, however, we have seen that the cab-rank rule can, in any event, no 
longer be regarded as the dominating principle. Since, in particular, the legislature 
prefers to ensure access to legal services by extending the scope for CFAs (with 
which the rule is inconsistent), the needs of the cab-rank cannot justify the 
prohibition of a form of practice organisation, the partnership, that is necessary for 
efficient CFA practise. 

Nor would barristers’ partnerships be inconsistent with the rule iring that 
each practising barrister be individually responsible for his own work.!'?? There is 
no reason why, just as in the case of solicitors, an individual barrister employed by, 
or a member of, a partnership should not continue to be professionally responsible 
for his own work. The fact that others in the firm may also be responsible for 
ensuring the quality of such work would strengthen rather than weaken the public 
interest in infegrity.140 


137 ibid 

138 Lord Ackner has given the example of the firm that refuses to defend rape cases for fear of offending 
women’s groups. See HL Deb vol 516 col 198, 199 20 February 1990. 

139 The rule does not, in any event, mean that work 18 necessarily done by the barrister whom the client 
has instructed. Paperwork may be devilled by another, probably more jumor, barrister; and the client 
may find himself represented in court by another barrister who has accepted a retumed bnef: Zander n 
15 above, 262—269. 

140 See Zander n 15 above, 263 where he points out that barristers’ partnerships might, from the client's 
point of view, actually improve the calibre of work done since in partnerships a junior lawyer’s work 
‘must be checked, cnticised and dissected’ by more experienced colleagues. 
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Conflicts of interest inhibiting access to advocacy services 

So far as the need to avoid conflicts of interest is concerned, the Bar's view is that 
if barristers were allowed to go into partnership, it would be impossible for both 
clatmant and defendant in a civil matter, or prosecutor and defendant in a criminal 
case, to brief counsel from the same chambers because of the obvious conflict of 
interest. This is thought to be of particular importance on circuit where the citizens 
of remote areas may be served by only a small number of (relatively) local 
chambers. In such situations, so the argument goes, the client's choice of barrister 
would be unduly limited if he could not brief counsel from the same chambers as 
those in which counsel for the opposing party has his seat. 

This must, however, be considered with caution. Whatever the position in the 
days when circuiteers rode on horseback from assize to assize, their bags tied to 
their saddles, the need for local proximity of chambers is not so pressing 
nowadays. Modern communications have alleviated much of the need. 
Furthermore, in terms of access to justice, local access to a solicitor's practice is 
currently more important. So Jong as clients are denied direct access to barristers, 
and so long as the Bar's habits limit the barrister's contact with his own client, it is 
the client's ability to instruct a solicitor locally that ensures his local access to legal 
services. In any event, the remoteness of any part of England and Wales and the 
extent of the current distribution of chambers outside London are both easily over- 
stated.4! Many clients living in the provinces must already travel substantial 
distances to go for a conference with counsel. Furthermore, if the Bar Council is 
ensuring high standards of competence at the Bar, it can be assumed that if a 
litigant's counsel of choice is unavailable because the latter is in partnership with 
the barrister acting for the other side, a barrister from a second-choice set of 
chambers would be sufficiently competent to offer an appropriate standard of 
service. Indeed, given the proposed extension of higher rights of audience to 
employed barristers and to non-barristers, the client's choice of advocate will not 
necessarily be confined to barristers in private practice. Suitable advocates might 
well be found in solicitors’ firms or elsewhere. 

It must also be remembered that by permitting partnership between barristers, 
the Bar Council would not be making it mandatory. Barristers could be free to 
select the most appropriate form of organisation for themselves,!? thus allowing 
them to compete amongst themselves on the basis of organisational efficiency as 
well as personal reputation. This would facilitate innovation, permit barristers to 
compete more effectively with other groups iring higher rights of audience 
and equip the Bar to respond to other reforms.!4 Indeed, in the context of the 


141 Even as things stand, chambers are already concentrated in London and in only 55 regional centres: 
Chambers & Partners’ Directory of the Legal Profession (London: Chambers & Partners, 1995). 
142 ‘If partnerships dominated the field, this would presumably be because partnerships proved the better 
form of organisation and were considered more efficient and congemal by those most directly 

concerned — the barristers themselves’ Zander n 15 above, 259. 

143 Partnership would also help barristers tender for legal aid block contracts under the reformed legal aid 
system. See Contracts and Access to the Bar and Related Topics n 38 above. It might also offer 
further benefits by providing a more predictable career path and income, thus making the Bar a more 
attractive proposition for those without private means: see Zander n 15 above, 260-269. Even the 
Report of the Marre Committee, 162, 173, ‘did not rule out the possibility that one day barristers may 
wish to practice in partnership’ and some members (including a majority of lay members) ‘felt that it 
was desirable to allow professional men and women to exercise their judgment as freely as possible 
about how best to organise their business, subject to safeguards against unprofessional behaviour. 

, the members who felt that there might be benefit in still further liberalisation of restrichons 
on direct access thought it important not to under-estimate the adaptability of professional people in 
organising their work and the discipline of market forces in controlling costs and enforcing effective 
competition’. 
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current reforms, the pro-competitive effects of permitting barristers' partnerships 
and the fact that the setting up of such firms will be necessary to facilitate the 
widespread take up of CFAs by the Bar (and so serve the public interest in access) 
mean that such a development would be ethically desirable. There is, in any event, 
a sense of inevitability that such a change will occur and that *most barristers will 
have no choice but to accept partnerships or employment in solicitors’ firms or 
[multidisciplinary partnerships] or jobs in the public or private sector' .!44 


Direct access and the possibility of barrister-client agreements 


The Code also prohibits barristers from taking instructions from non-professional 
clients, a rule ostensibly justified on the grounds that direct lay access ‘would turn 
the Bar into another solicitors’ profession’. It is claimed that the prohibition allows 
barristers to specialise in, and have continuous practice of, advocacy uninterrupted 
by the need to 'engage in solicitors' specialist work of case preparation' and 
without ‘having to deal with lay clients on a continuing basis’ which would be 
'expensive for the public, and damaging to the quality of advocacy ... [and which] 
would in serious cases militate against the scrupulous performance of the 
barrister's duty to the Court'.1^5 

Although it will no doubt be difficult for the Bar to distinguish itself from the 
solicitors' branch of the profession when they both have higher rights of audience, 
especially if they both accept direct lay access and the partnership as appropriate 
means of practice organisation, it will not be impossible for it to do so provided 
that it can truly justify itself in terms of a distinctive service, quality of service, 
means of delivery of service and/or cost. Given the reality of the extension of 
higher rights to solicitors and other, however, the practising Bar will do itself no 
favours by clinging to its referral status as a matter of professional conduct. 
Furthermore, the most compelling ethical justification for the prohibition of non- 
professional direct access to barristers is that the Bar is not currently equipped 
competently to cope with such access. Barristers lack the skill, training, 
experience, systems, facilities and staff properly to take instructions from lay 
clients. Thus the need for integrity currently justifies the current prohibition. That 
can, however, change. If barristers adopt novel forms of organisation and invest in 
new facilities and systems to accommodate the needs of CFA work, if they develop 
experience of interviewing clients for the purpose of their initial risk assessments, 
and if they undertake appropriate training, there is no reason why they should not 
quickly develop the capacity to take instructions directly from lay clients. At that 
stage the ban on direct lay access would lose its purpose in terms of integrity. It 
would work against access and economy, and would be inconsistent with the 
development of innovative means of service delivery and with the policy of 
enhanced competition. After all, if a barrister will interview potential clients before 
accepting CFA instructions there is little point in preventing him from taking the 
client's instructions directly at the same time provided that he is properly equipped 
to do so. 

Just as importantly, the Access to Justice Act gives the Bar the option of 
allowing barristers to undertake the conduct of litigation rather than simply to 
provide advocacy services.14$ If this were to be taken up it would necessarily mean 


144 Abel, n 27 above, 322. 

145 The Quality of Justice: The Bar’s Response n 29 above, 15. 

146 Section 40(2) and (3) of the Access to Justice Act amends sub-section 28(5) of the 1990 Act, so as to 
include the Bar Council ın the list of authorised bodies entitled to grant its members tbe nght to 
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the legitimation of direct lay access. This would not, of course, make direct access 
mandatory. Those barristers wishing to continue to operate purely on a referral 
basis would be entitled to do so. Those, however, wishing to compete either by 
undertaking the conduct of litigation or by offering advocacy services in innovative 
ways (eg accepting instructions directly from in-house lawyers!^/ and concluding 
barrister-client CFAs) would be able to do so, thus enhancing inter-brand 
competition and intra-brand-competition (between those barristers who accept 
direct access instructions and who continue to practise on a referral basis). 

It is of course true that the traditional approach has long suited the commercial 
interests of the Bar. It has meant that the barrister need not be concerned with the 
credit worthiness of his lay clients. In CFA cases, for example, he can instead enter 
into a CFA with, and rely upon payment from, his instructing solicitor, over whose 
head the Terms hold the threat of collective boycott should he not pay. Such 
arrangements may not, however, continue to prove commercially satisfactory for 
either solicitor or barrister. After all, the CFA solicitor is himself taking a risk. By 
taking responsibility for counsel's fees he increases his exposure to that risk; 
situations might well arise in which he will be required to pay the barrister's fees 
without tbe guarantee that the lay client will reimburse him. On the other hand, 
careful control of disbursements in CFA cases is essential to the solicitor's own 
risk management. Furthermore, a barrister's engagement in a CFA is itself a 
commercial activity, and since the risk of bad debt is inherent in any commercial 
activity, his instructing solicitor might well expect him to carry his own share of 
that risk. Such a solicitor might therefore insist upon the inclusion in his solicitor- 
barrister CFAs of provisions expressly contracting out of the Terms and 
repudiating liability for counsel’s fees. Once that happens, the barrister will have 
a much-reduced interest in insisting upon the interposition of the solicitor between 
himself and his client. Furthermore, from the barrister’s point of view, if he is 
expected to act commercially, he might also wish to adopt a ‘commercial’ 
approach to the setting of his own terms and conditions of business, liberating 
himself from the Terms and the debt collection system for which they provide.!48 
In commercial as well as legal terms, therefore, the prospect of direct access and 
direct barrister-client CFAs should not be excluded. 


Conclusion 


If the Bar responds to the imperatives of CFA practice by abrogating the 
prohibition of partnership, its organisational distinctiveness from the solicitors' 
branch will, of course, be diminished. All the more so if it also permits extended 
direct access. The homogeneity of the Bar itself will also be affected because some 
barristers (perhaps those most heavily dependent on CFAs) will choose to practise 
in partnership whilst others (perhaps those whose specialities attract clients able 


‘conduct litigation’ whilst making it clear that that nothing in the section requires the Bar Council to 
grant such a nght This possibility 1s also considered in Contracts and Access to the Bar and Related 
Topics n 38 above, 6. 

147 The Bar Council is currently considering a sigmficant extension of direct access by accepting, in 
Dau Deua ches toe cle 
compenies, charities, and building societies) equipped to organise information sufficiently as to be 
able properly to instruct counsel. Such groups would have ‘direct licensed access’: See Contracts and 
Access to the Bar and Related Topics n 38 above, 18-19 

148 The Bar Council is indeed consulting as to whetber to dispense with officially promulgated terms of 
work and a system which looks to the solicitor alone rather than the client to pay counsel’s fees: 
Contracts and Access to the Bar and Related Topics n 38 above, 9. 
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and willing to pay on a traditional basis) will not; some barristers will maintain a 
referral role only, whilst others will embrace direct access. Even if the Bar 
continues its current prohibitions, however, it will no longer be able to justify its 
separate existence merely by reference to its distinctive method of organisation, 
nor to the cab-rank principle, its traditional but fatally undermined touchstone. 
These will offer little protection against change when the Bar loses its traditional 
monopoly. The vital question, therefore, concerns not the Bar's method of 
organisation alone, but the larger question as to how it can maintain its professional 
coherence in a period of inevitable change. To answer this it will need to adopt a 
new ideology, justifying itself on grounds that will commend the Bar, both to 
potential clients and to new entrants, in an increasingly competitive advocacy 
services market. Tbe Bar's 'unique selling point', and the ultimate basis of its 
coherence as a profession, is surely its excellence in advocacy and in specialist 
advice. The replacement of much civil legal aid by CFAs, and the introduction of 
block/bulk contracting for legally aided work in other fields, suggest that it will be 
required to couple this traditional excellence with greater efficiency (especially 
organisational efficiency) and with explicit recognition of the role and needs of the 
barrister as a commercial professional. This will require a major adjustment of the 
Code and a fundamental re-orientation by the Bar Council. If it can achieve such an 
adjustment, however, the Bar may indeed be able to define its own future as a 
distinct profession; a profession of excellence but also innovation and efficiency in 
advocacy. 
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LEGISLATION 


The Bombs in Omagh and their Aftermath: The Criminal 
Justice (Terrorism and Conspiracy) Act 1998 


Clive Walker* 


The background to the legislation 


There are two sharply distinct histories and purposes behind the Criminal Justice 
(Terrorism and Conspiracy) Act (hereafter ‘the 1998 Act’). Both broadly deal with 
the threat and use of violence for political ends (commonly called ‘terrorism’, and 
thus defined by the Prevention of Terrorism (Temporary Provisions) Act 1989, 
section 20(1)),! and do so by augmenting existing and already substantial legislative 
codes, the Northern Ireland (Emergency Provisions) Act 1996 (as amended in 1998) 
(the ‘EPA 1996’) and the Prevention of Terrorism (Temporary Provisions) Act 1989 
(as amended in 1996) (the ‘PTA 1989’). The first purpose relates to the group of 
provisions (under the heading ‘Proscribed organisations’) which are targeted against 
paramilitary groups OT individuals within Northern Ireland who seek to undermine 
or destroy the ‘peace process’ which culminated in the historic British Irish 
Agreement reached in the Multi-Party Negotiations (the ‘Belfast Agreement’) in 
April 1998. The challenge to the Agreement, as represented by the Republican 
dissident group responsible for the Omagh bombing in August 1998, was to be 
counteracted by the passage of the 1998 Act which came into force without further 
ado on the date of Assent, 4 September 1998. The second block of measures is 
directed against persons engaged in ‘conspiracy to commit offences outside the 
United Kingdom’. These rules are by no means confined to those plotting terrorism, 
but the activities of foreign political dissidents within the United Kingdom did 
provide the main motivation for the passage of this part of the 1998 Act. 

The overall impact of the 1998 legislation, especially the first set of measures, is 
officially admitted, and indeed intended, to be ‘Draconian’ (repeating the epithet 
used by the Home Secretary, Roy Jenkins, when introducing the original 
Prevention of Terrorism legislation in 1974).3 Echoing the legislative history of 
the 1974 Act and also the more recent Prevention of Terrorism (Additional 
Powers) Act 1996, the legislative process entailed not only parliamentary passage 
within a remarkably short space of time (two days) but also the extraordinary recall 
of both Houses of Parliament during the summer recess. Though the words 
‘emergency’ or ‘temporary’ do not appear in its short title, the life of this Act is 
predictably finite. The Inquiry into Legislation against Terrorism by Lord Lloyd 


* Univermty of Leeds. An earlier version of parts of this text appeared as the annotations to the Act (c 40) 
In Current Law Statutes 1998 (London: Sweet & Maxwell, 1998). The author acknowledges the permission 
of the publishers to reproduce this material. 

1 See further C. Walker, The Prevention of Terrorism i British Law (Manchester: Manchester 
University Press, 2nd ed, 1992). 

2 Cm 3833, 1998. 

3 HC Deb vol 882 col 35 25 November 1974. The word was first used by the Insh Taoseach, Bertie 
Abern, (The Times 20 August 1998) and was then repeated by Prime Minister Tony Blair on a visit to 
Omagh (The Daily Telegraph 26 August 1998). 
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recommended the reform and consolidation of anti-terrorist legislation,^ and the 
Government issued a consultation paper, Legislation against Terrorism, in late 
1998.5 Given that the EPA 1996 cannot be extended beyond 24 August 2000 
(according to the amending EPA of 1998, section 1), some changes can be 
expected by that deadline though certainly not the total disappearance of the 
special legislative codes, including the 1998 Act. The prognosis offered by the 
consultation paper will be considered more fully later in this paper. 


The responses to the Omagh bombing 


Proscribed organisations 


As noted above, the peace process in Northern Ireland was brought to an 
apparently successful finale on 10 April 1998 by the Belfast Agreement. There was 
elation at the prospect of a substantial diminution in the political and sectarian 
conflict which had bedevilled Northern Ireland ever since its foundation (under the 
Government of Ireland Act 1920). There was further progress when the Belfast 
Agreement was endorsed by a referendum on 22 May 1998 in both Northern 
Ireland and the Republic of Ireland, and the next step was elections for the new 
Northern Ireland Assembly on 25 June 1998. The election was conducted under the 
terms of the Northern Ireland (Elections) Act 1998, and the Northern Ireland Act 
1998 further implemented major constitutional and institutional components of the 
Belfast Agreement. In the meantime, the Northern Ireland (Sentences) Act 1998, 
again reflecting the Belfast Agreement, dealt with the sensitive issue of the release 
of those paramilitary prisoners who belong to organisations which bave declared 
and are maintaining cease-fires which are complete and unequivocal (though the 
controversial word ‘permanent’ is not mentioned). 

Yet, there was always concern that this prospect of peace (or at least the absence 
of armed conflict) would not be palatable to elements within the Northern Ireland 
paramilitary groups, either on the political grounds that their ideals were not being 
fulfilled or because they wished to perpetuate the lucrative racketeering and other 
criminal activities which have developed alongside terrorism.’ These fears became a 
tragic reality when on 15 August 1998, a large car-bomb, planted by the Republican 
splinter-group the Real IRA, exploded in the centre of the town of Omagh, killing 28 
persons and injuring at least 220.5 This massive bombing, apparently punishing 
communities which had chosen to reject paramilitary solutions,? was seen as a direct 





4 Cm 3420, 1996. 

5 Cm 4178, 1998. 

6 For previous negotiations which centred around issues of permanacy, see TP Coogan, The Troubles 
(London: Arrow Books, 1996); E. Mallie and D. McKittrick, The Fight for Peace (London: 
Heinemann, 1996). Up until 31 December 1998, 544 prisoners had applied to the Sentence Review 
Commissioners for a declaration that they are eligible for release in accordance with the provisions of 
the Northern Ireland (Sentences) Act 1998; 372 prisoners have received substantive determinations 
advising that their applications had been succeasful (HC Deb vol 325 col 374wa 15 February 1999) 

7 See J. Adams, The Financing of Terrorism (London: New English Library, 1986); P.K. Clare, 
Racketeering in Northern Ireland (Chicago: OICJ, 1989); P. Norman, ‘The Terrorist Finance Unit and 
tbe Joint Action Group on Organised Crime’ (1998) 37 Howard Journal 375. 

8 See The Times 17 August 1998. For a history of the group, see P. Taylor, “The secret power struggle 
that spawned Omagh’, The Times 25 August 1998. On the main grouping, sec P Bishop and E. 
Mallie, The Provisional I.R.A. (London: Heinemann, 1987); T P. Coogan, The LR.A. (Isle of Man 
Fontana Books, 3rd ed, 1987); P. Taylor, Provos (London: Bloomsbury, 1997). 

9 The Real IRA claimed its target was commercial and part of its ongoing ‘war against the Brits’: The 
Times 19 August 1998. 
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challenge to the cherished peace process. Nor was it an entirely isolated occurrence, 
for there had been further bombings or attempted bombings at several other 
Northern Ireland towns (Market Hill in September 1997, Banbridge in January and 
August 1998, Moira in February 1998, Portadown in February 1998 and Newtown- 
hamilton in June 1998) as well as the interception of a large car bomb at Dun 
Laoghaire in April 1998 which was destined for an English target.! 
Uncompromising reactions followed on both sides of the Irish border. 

In a co-ordinated move, the Republic of Ireland’s legislation took the form of the 
Offences against the State (Amendment) Act 1998,!! which, after consultations 
with the British government and hasty discussion in the Oireachtas on 2 September 
1998, amended the Offences against the State Acts, 1939-85.!2 As will be 
explained in relation to the United Kingdom, the amending legislation alters some 
of the evidential rules in membership cases and extends arrest and forfeiture 
powers. In addition, the Irish Act creates new offences which largely mirror 
offences in United Kingdom legislation.!3 Furthermore, section 15 increases 
penalties for existing explosives and firearms offences, and section 16 reduces the 
opportunities for bail in terrorist cases under the Bail Act, 1997. 

As for the United Kingdom, the Prime Minister, Tony Blair, announced in a 
speech in Omagh on 25 August 1998 that Parliament would be recalled to consider 
new anti-terrorism legislation. The draft Bill was published by the Home Office on 
the evening of 1 September. Many of the ideas contained in it, especially sections 1 
to 4, had been propagated by the Royal Ulster Constabulary (‘RUC’) for some 
years. Such legislation is rarely drafted on the hoof, though the RUC continued to 
press for extra changes at the last moment.!^ The measures duly enacted in sections 
1, 2 and 4 of the Act affect suspected and proven offences of membership of 
proscribed organisations. Both the PTA 1989 and the EPA 1996 provide for the 
proscription of named groups and then contain very similar criminal offences 
relating to membership of, or support for, such organisations, making material 
contributions towards acts of terrorism or the resources of proscribed organisations, 
and, in the case of the 1996 Act, directing a proscribed organisation.!5 The central 
offences are those in the PTA 1989, section 2, and the EPA 1996, section 30, 
relating to belonging or professing to belong to a proscribed organisation. Jt is these 
offences which are augmented by sections 1, 2 and 4 of the 1998 Act. However, not 
all proscribed organisations are affected in equal part. 

The following organisations are proscribed in the United Kingdom by the PTA 
1989: the Irish Republican Army (IRA) and the Irish National Liberation Army 
(INLA). There is a longer list under the EPA 1996,!6 which currently comprises: 
the IRA; Cumann na mBan; Fianna na hEireann; the Red Hand Commando; Saor 





10 See n 24 below. A further group was convicted of conspiracy to cause explosions in London in June 
and July 1998: R v Hyland, Mulholland and Grogan, The Times 22 May 1999. 

11 No 39. See Irish Council for Civil Liberties, ‘Bnefing Paper: the implications of the new emergency 
provisions’ (http://homepages 10l ie/~iccl/omadex.htm, 1998). 

12 1939 no 13, 1940 no 2, 1972 no 26, 1985 no 3. See G. Hogan and C.P. Walker, Political Violence and 
the Law in Ireland (Manchester: Manchester University Press, 1989). 

13 These include directing an unlawful organisation (s 6, comparable to the EPA 1996, s 29); possessing 
items for purposes connected with terroriam (s 7, comparable to the PTA 1989, s 16A and the EPA 
1996, s 32); unlawfully collecting information relevant to terrorist attacks (s 8, comparable to the PTA 
1989, s 16B and the EPA 1996, s 33); withholding information concerning terrorist offences (s 9, 

le to the PTA 1989, s 18); and traming persons in the making or use of firearms or 
explosives (s 12, comparable to the EPA 1996, s 34). 

14 HC Deb vol 317 col 749 2 September 1998, Mr Jack Straw. 

15 See C.P. Walker and K. Reid, "The offence of directing terrorist organisations’ [1993] Crim LR 669. 

16 As amended by SI 1997 No 1403 and SI 1998 No 525. 
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Eire; the Ulster Freedom Fighters (UFF); the Ulster Volunteer Force (UVF); the 
INLA; the Irish People's Liberation Organisation (IPLO); the Ulster Defence 
Association (UDA); the Loyalist Volunteer Force (LVF); the Continuity Army 
Council (CAC); the Orange Volunteers and the Red Hand Defenders. It should be 
noted that the proscription of the ‘IRA’ under either legislation is considered to 
include all variants of groups which carry that title.!7 So it has always applied to 
the Official IRA and Provisional IRA, without specific mention of either. With the 
emergence of further splinter groups, proscription has been assumed to apply to the 
Continuity IRA and Real IRA, again without express identification being required. 
A further list, of “specified’ organisations has been devised under the Northern 
Ireland (Sentences) Act 1998 in order to signal which proscribed organisations are 
viewed as not being committed to the current or future use of exclusively demo- 
cratic and peaceful means and to co-operation with the official arms decommis- 
sioning process (under the Northern Ireland Arms Decommissioning Act 1997). 
These ‘specified organisations’ were at the time of enactment: the Continuity IRA, 
the INLA, the LVF and the ‘Real’ IRA.!8 The LVF declared a cease-fire in May 
1998 (and even handed in some weapons in December 1998) and so was removed 
from the original list by the Northern Ireland (Sentences) Act (Specified 
Organisations) (No 2) Order 1998, which came into force in November 1998.1? A 
further Order, made in March 1999,” removed from the list the INLA,?! which has 
been observing a cease-fire since 22 August 1998, but at the same time added two 
Loyalist groups, the Orange Volunteers and the Red Hand Defenders.” It is solely 
membership of these various specified organisations which is affected by sections 1, 
2 and 4. The concentration upon 'specified' organisations does not mean that the law 
entirely distinguishes ‘good’ from ‘bad’ terrorists,” since groups such as the IRA 
remain proscribed and otherwise criminalised. However, there are now arguably 
‘bad but redeemable’ terrorists as opposed to ‘bad and damnable terrorists’. 

For the purposes of the 1998 Act, the definition of a ‘specified organisation’ is 
dealt with by section 1 (inserted as the PTA 1989, section 2B) for Great Britain and 
section 2 (inserted as the EPA 1996, section 30B) for Northern Ireland. Specifica- 
tion may arise simply by reference to the Northern Ireland (Sentences) Act 1998 
(provided the group is also proscribed under the PTA 1989) or by order (subject to 
the affirmative procedure) under sections 1 or 2 of the Act. No order has been 
made, but the power is there to cater for anti-peace process organisations which 
operate only in Great Britain but not Northern Ireland (or vice versa) or operate in 
both Great Britain and Northern Ireland but are proscribed only under the EPA 
1996 and not the PTA 1989 (or vice versa). It follows that the organisations 
currently specified for the purposes of section 1 in Great Britain are the Continuity 
IRA (still nominally active as a terrorist group) and the Real IRA MES DODSIDIe for 
the Omagh bombing but under cease-fire since 7 September 1998).^* The INLA 


17 Walker, n 1 above, 47. 

18 Northern Ireland (Sentences) Act 1998 (Specified Organisations) Order 1998 SI 1998 No 1882. 

19 SI 1998 No 2869. 

20 SI 1999 No 1152. 

21 See D. Holland, The INLA (Dublin: TORC, 1992). 

22 The Red Hand Defenders are considered responsible for three murders (including that of the solicitor, 
Rosemary Nelson: The Times 16 March 1999); the Orange Volunteers have carried out various attacks 
resulting in injury: HL Deb vol 598 col 1095 22 March 1999. 

23 HC vol 317 col 885 2 September 1998, Mr William Ross. 

24 One of its alleged members, John McNamara, has been charged before the Special Cnminal Court in 
ee ee DAR ee E UNE Do DOE 

car contmmning the explosives had been seized in Dun Laoghaire in April 1998: The Times 1 

September 1998; The Insh Times 4 September 1998. Larry Keane had been charged immediately 
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has ceased to be specified, while the LVF was never specified for the purposes of 
British law (and has since been taken off the specified list, as described above). 
The Continuity Army Council, Orange Volunteers and Red Hand Defenders are 
also not covered under the PTA 1989 as proscribed organisations and cannot 
therefore possibly count as specified organisations. Because of the wider range of 
proscription orders already in existence relative to Northern Ireland, specification 
has much wider potential application than section 1 of the Act. However, the 
organisations currently specified for the purposes of section 30B are confined to 
the Continuity IRA, the Real IRA, the Orange Volunteers and the Red Hand 
Defenders. The Continuity Army Council is a proscribed organisation but has 
never been a specified organisation. 


Evidential changes 


Section 1 of the 1998 Act (embodied as sections 2A and 2B in the PTA 1989) 
concerns the admissibility of police opinions and inferences to be drawn from the 
silence of the accused in prosecutions in Great Britain concerning membership of 
specified organisations. It is declared that these measures do not apply to 
statements made or failures to mention facts which occur before the day of Royal 
Assent (section 2A(12)). It would be contrary to notions of fairness (under Article 
6 of the European Convention on Human Rights and Fundamental Freedoms)25 to 
apply retrospective significance to forms of evidence which did not legally warrant 
any kind of defence challenge when originally made. However, section 2A can 
apply to statements or failures after Assent in connection with events (such as the 
Omagh bombing) before the Assent date. It has been held, in a case arising from 
the application of the Criminal Evidence (Northern Ireland) Regulations 198826 to 
a crime committed before its passage, to be unconcerned with retrospective rules of 
evidence.7 However, there is no new criminal offence created by section 2A, 
presumably because Article 7 of the European Convention forbids retrospective 
criminal liabilities or penalties. 


Opinion of a senior police officer 

The first strategy adopted by section 1 is to admit into evidence the opinion of a 
senior police officer for the purposes of convicting someone of being a member of 
a specified organisation. The effect is to turn the police officer into an expert 
witness who becomes entitled to give opinions based on experience and judgment 
rather than being confined to the testimony of first-hand facts. No doubt, the officer 
would claim that the proffered opinions are based on firm evidence, but it is likely 
to be a much wider range of sources than first-hand evidence, including hearsay 
evidence (such as evidence gathered from a range of other officers or security 
agencies), inadmissible evidence (such as prior convictions and evidence from 
telephone tapping normally excluded under the Interception of Communications 
Act 1985, section 9) and sensitive evidence (such as from other forms of electronic 
surveillance or from agents or informants). Three relevant provisions of this kind 
exist in the Republic of Ireland. One is in section 52 of the Offences against the 


following the seizure and was later convicted of explosives offences: The Irish Times 4 April 1998, 11 
December 1998. 

25 Cmd 8969, 1950. 

26 SI 1988 No 1987. 

27 Quinn v UK, App no 23496/94, declared admissible in part 21 October 1996, decision of Commission 
11 March 1997. 
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State Act 1939 (an offence of failing to give information about movements and 
actions during a specified period to the Gardai (Irish Police) whilst detained in 
custody); a more limited power arising within the vicinity of a crime exists under 
section 2 of the Offences against the State (Amendment) Act 1972). The other 
resides in section 3 of the 1972 Act: a police chief superintendent's opinion can 
constitute evidence of membership. The Offences against the State (Amendment) 
Act 1998 sections 4 and 13 make a number of amendments to these provisions. 
In pursuance of the same strategy, the 1998 Act, section 1(1) (inserted as the PTA 
1989, section 2A(2)) provides that where a person is charged with the offence under 
section 2(1)(a) of the 1989 Act of belonging or professing to belong to a proscribed 
organisation, an oral statement of a police officer of, or above, the rank of 
superintendent that in his opinion the accused belongs to a proscribed organisation 
which is specified, or belonged at a particular time to an organisation which was 
then specified, shall be admissible as evidence of the matter stated. But a person 
cannot be committed for trial, found to have a case to answer or convicted solely on 
the basis of the police officer's statement (PTA 1989, section ZA(3)(b)). It will be 
noted that the only offence covered is one of ‘belonging or professing to belong’ 
contrary to the PTA 1989, section 2(1)(a). Tbis means that other offences under the 
PTA 1989, section 2 (such as soliciting or arranging or addressing support 
meetings) are not affected, and the Government was resistant to such extensions as 
it is proof of membership simpliciter where evidence is currently absent.” The 
impact of this form of evidence will be highly problematic for three reasons. 
First, the evidential weight of a statement of opinion which is not backed by the 
reasoning or sources which support it must be very slight indeed. Just as the courts 
would pay little attention to the evidence of a forensic scientist who said that he 
believed a sample taken from under the defendant's fingernails had tested 
positively for Semtex, but he could not explain what tests had been carried out or 
why that conclusion was derived from them, so the courts should not be impressed 
by a raw statement of police opinion. According to Lord Lloyd, ‘it will carry no 
weight whatever',? and one might suggest that for a court in Northern Ireland 
especially to act otherwise would be highly contentious, given the negative 
perceptions of Royal Ulster Constabulary credibility in nationalist communities.) 
Second, such weight as the opinion might be able to muster can be easily 
negatived. Thus, it was found in relation to the Offences against the State (Amend- 
ment) Act 1972, section 3, that once Republican suspects began to contest police 
claims of membership (which they did after 1975), the courts would not convict on 
this basis — tbe opinion remained admissible but carried little evidential weight 
unless the evidence behind it could be tested in court.?! So, as the Lord Advocate 
admitted during debates on the 1998 Act, ‘any criminal worth his salt will realise 
that the way round [the PTA 1989, section 2A(6)] is to deny that he is a member of 
the organisation’ .3? There is then no silence from which to draw any inference. To 
demand more from the suspect — that he positively helps the prosecution case in 
some way — would surely breach the presumption of innocence protected by Article 
6(2) of the European Convention. It is at least specified in section 4 of the Offences 
against the State (Amendment) Act 1998, that a denial of membership (in response 


28 HL Deb vol 593 col 98 3 September 1998, Lord Williams. 

29 ibid col 37. 

30 The policing of Nortbern Ireland has been reviewed by the Independent Commission for Policing for 
Northern Ireland, A New Beginning: Policing in Northern Ireland (Belfast, 1999). 

31 See Hogan and Walker, n 12 above ch 11. 

32 HL Deb vol 593 col 105 3 September 1998, Lord Hardie. 
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to a statement under section 3 of the 1972 Act) shall not be conclusive. Though this 
may not be sufficient to change the practice of the Irish courts of requiring further 
corroborative evidence of the police opinion once a simple denial has been offered,?? 
corroboration could be in the form of inferences from silence. 

Third, if the statement is to be admitted in evidence, then it is potentially open to 
cross-examination. But this will raise problems of disclosure by the police, who 
may well wish to claim public interest immunity to protect their sensitive sources 
and investigative techniques.?* However, if the claim is sustainable, then the trial 
judge (or indeed the prosecutor) may well conclude that it will not be fair to allow 
the trial to proceed. If the trial is allowed to continue, then there could be a breach 
of Article 6(1) of the European Convention in that a significant part of the 
prosecution evidence is not being heard and tested in open court.?5 If the evidence 
behind the opinion is based on the statement or conduct of the accused, then a trial 
judge might readily conclude that such evidence ought to be heard at trial.3 


Inference from silence 

The second strategy in section 1 is to allow an inference of guilt to be drawn from 
the refusal to mention any material facts to a police officer whether before or after 
charge. This provision builds upon, and is expressly additional to, other changes to 
the right to silence’ in recent years. These changes include the Criminal 
Evidence (Northern Ireland) Order 1988,99 which allows the courts to draw 
whatever inferences would be proper from the fact that an accused person 
remained silent in four different specified situations: during police questioning 
(Article 3), at trial (Article 4), concerning substances or marks on his clothing 
(Article 5), and concerning presence at a particular place (Article 6). The 'right of 
silence" was also modified along very similar lines for England and Wales by the 
Criminal Justice and Public Order Act 1994. It permits inferences to be drawn in 
certain circumstances from an accused person's failure to mention facts when 
questioned or charged (section 34), silence at trial (section 35), a failure or refusal 
to account for particular objects, substances or marks (section 36), or a failure or 
refusal to account for physical presence at a particular place (section 37). 

In comparison to the foregoing, section 1 is both wider and narrower. It is wider 
in the sense that it allows an inference of guilt to be drawn not only from a failure 
to mention something that is then later relied upon in defence, but also from any 
refusal to answer any relevant questioning by the police whether during the course 
of interrogation or subsequently. Thus, the fact of silence becomes admissible 
whether a defence is raised or not. But section 1 is narrower in that only the first 
three of the four situations covered by the 1988 Order and the 1994 Act appear 
here. The omission of any provision about silence at trial presumably arises 
because of concern that the judiciary would be hostile (as they had been in relation 
to the previous legislation), but there was no time to consult. The non-application 


eee 

33 The People (Director of Public Prosecutions) v Ferguson (CCA, 1975, reported in G. Hogan and C. 
Walker, n 12 above, 249. 

34 See C.P. Walker and K. Starmer (eds), Miscarriages of Justice (London. Blackstone Press, 1999) ch 8. 

35 See Edwards v United Kingdom, App no 13071/87, Ser A vol 247-B, (1992) 15 EHRR 417; Rowe and 
Davis v UK, App no 28901/95, Jasper v UK, App no 27052/95, Fitt v UK, App no 29777/96, Reports 
of the Commission 20 October 1998. 

36 The People (Director of Public Prosecutions) v Cull, (1980) 2 Frewen 36, 41. 

37 See S. Easton, The Case for the Right to Silence (Abingdon: Ashgate, 2nd ed, 1998); Walker and 
Starmer (eds), n 34 above, ch 5. 

38 SI1988 No 1987. See J.R. Jackson, 'Recent developments in criminal evidence' (1989) 40 NILQ 105, 
"Curtailing the right to silence’ [1991] Crim LR 407, ‘Inferences from silence’ (1993) 44 NILQ 103; 
‘Interpreting the silence provisions’ [1995] Crim LR 587. 
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to judicial examinations in Scotland relates more to the purposes of those 
procedures which is primarily to confirm answers which have been given to the 
police than to tease out facts which have not.*? 

Comparison may also briefly be made with the Offences against the State 
(Amendment) Act 1998 which by section 2 allows inferences of membership of an 
unlawful organisation to be drawn from the failure of a person to answer relevant 
questions before charge. The inferences are capable of corroborating other 
evidence including the opinion of a Chief Superintendent (under the Offences 
against the State (Amendment) Act 1972, section 3). The failure to answer a 
material question is arguably a more manageable concept than a failure to mention 
a material fact as under the PTA 1989, section 2A. The default is clearer at the time 
it is made, and it leaves the burden of originating evidence in the hands of the 
police. In addition, section 5 of the Offences against the State (Amendment) Act 
1998 allows inferences to be drawn where an accused person fails to mention 
particular facts to the police during questioning or on being charged, which are 
subsequently relied upon in defence. This applies in a much wider range of 
terrorist-related offences and is more akin to the English Criminal Justice and 
Public Order Act 1994, to which there are only limited counterparts in the Republic 
(under the Criminal Justice Act 1984,99 sections 15, 16, 18, 19). 

In more detail, the inferences which may be drawn, in prosecutions for the 
offences under the PTA 1989 involving membership of proscribed organisations, 
from an accused person's failure to mention relevant facts are inserted as section 
2A(4) to (6) of the PTA 1989. The suspect must have failed to mention a fact 
which is material to the offence and which he could reasonably be expected to 
mention — the impact is not confined to adverse effect on a defence. The failure 
must arise in response to police questioning or failure to volunteer any fact to the 
police; failures at trial (or at judicial examinations under the Criminal Procedure 
(Scotland) Act 1995, section 36) are not penalised. A further condition is that the 
detainee must have been permitted to consult a solicitor: section 2A(5)(b). This 
requirement is an express acknowledgement of the judgment of the European 
Court of Human Rights in the case of (John) Murray v UK,“ where the drawing of 
inferences under the 1988 Order breached Article 6 in circumstances where access 
to a solicitor had been refused. However, there is no requirement, either in that 
judgment or in the Act, that the questioning takes place in the presence of the 
solicitor. Such presence is neither a legal right nor the common practice either in 
Scotland or (in terrorist cases) in Northern Ireland.“ 

The presentation as evidence of silence is a matter for the discretion of the trial 
judge. It is provided that, subject to any directions by the court in a specific case, 
evidence tending to establish a failure to mention material facts can be adduced 
before or after evidence tending to establish the fact which the accused is alleged to 
have failed to mention: PTA 1989, section 2A(7). Any inference may be subject to 
other arguments as to inadmissibility (such as under the Police and Criminal 
Evidence Act 1984, section 78): section 2A(8)(c). An accused person cannot be 
committed for trial, or found to have a case to answer, or convicted, solely on the 
basis of the inferences drawn from his failure to mention material facts: section 
2A(6)(b). This replicates the limitation in regard to evidence arising from the oral 
statement from a police superintendent under section 2A(2). But there is nothing to 
ec IECIT [c ee e) 

39 HL Deb vol 593 col 104 3 September 1998, Lord Hardie. 
40 No 22. 


41 App no 18731/91, 1996-I, (1996) 22 EHRR 29. 
42 See R v Chief Constable of the Royal Ulster Constabulary, ex p Begley [1997] 4 All ER 833. 
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stop the two novel pieces of 1998 Act evidence together (that is, a police statement 
and inferences from silence) being capable of leading to a committal for trial, a 
finding that a person bas a case to answer, or a conviction, though there are some 
doubts as to whether this applies in Scotland (discussed below). This combination 
may be viewed as ‘a case of nought plus nought equalling one',* but that indeed is 
‘the fundamental thrust of the legislation’. In addition, it would be possible (by 
virtue of section 2A(8)(a) and (b)) to use as further evidence inferences from 
silence under the 1988 Order or the 1994 Act, though these relate only to the 
weight of a defence. However, it is more doubtful whether the two sufficient pieces 
of evidence could be derived from two opinions from two separate police officers. 
It is probably implicit in section 2A(2) of the PTA, that only one police officer can 
give evidence in this way in a given case, and the impact of any police opinion is 
limited by section 2A(3)(b). 

The application of these rules in Scotland may be slightly different. The general 
tule of evidence in Scotland is that there must generally be two witnesses 
(independent sources of evidence) to prove every ‘crucial’ fact on which the Crown 
seeks to rely.55 So the PTA 1989, section 2A(10), provides that in any relevant 
proceedings where the court draws an adverse inference from silence, any other 
single piece of evidence that he belongs to the organisation shall be sufficient 
evidence of that matter. This is designed to remove doubts as to whether an 
inference from silence can ever be considered to be of itself ‘evidence’ ,*6 especially 
as the inferences which are drawn need not necessarily be inculpatory.* There are 
no corresponding doubts that the opinion of an expert, such as a police officer, is 
‘evidence’, and this is indeed expressed to be its status under section 2A(3)(a). 
However, it is very limited evidence, which cannot found a conviction, as is related 
in section 2A(3)(b). As a result, Lord Hardie (the Lord Advocate) has suggested that 
in Scotland, the combination of opinion plus inference could not suffice for a 
conviction in Scotland.^4 

Since the Act differs from previous instances in law of inferences from silence, 
especially in Scotland where (outside of judicial examination) there is no 
equivalent to the Criminal Justice and Public Order Act 1994, it requires a new 
form of police caution to be devised. This has been issued in each relevant juris- 
diction. For example, a letter from the Terrorism and Protection Unit in the Home 
Office to Chief Officers of Police, dated 11 September 1998, makes clear that there 
should be a ‘special warning' immediately following the standard caution:49 

telling the suspect in ordinary language 

that he is being investigated for belonging or professing to belong to a [specified] proscribed 

on 

opea ae ion is also a specified organisation 

that a court may draw an inference if he fails to mention any fact which is material to this 

offence (after he has been permitted to consult a solicitor before being questioned); and 


43 HL Deb vol 593 col 77 3 September 1998, Lord Donaldson. 

44 HC Deb vol 317 col 881 2 September 1998, Mr Adam Ingram. 

45 See G.H. Gordon, Renton and Brown's Criminal Procedure (Edinburgh: W Green, 6th ed, 1996) para 
24.69 et seq; D. Field and F.E. Raitt, The Law of Evidence in Scotland (Edinburgh: W.Green, 2nd ed, 
1996) ch 7; Smith v Lees 1997 SLT 690. 

46 HC Deb vol 317 col 839 2 September 1998, Mr Adam 

47 Compare Quinn v HM Advocate 1990 SLT 877 in which it was held that there 1s no corroboration to 
be found from a false denial. 

48 HL Deb vol 593 col 111 3 September 1998, Lord Hardie. 

49 Under the Police and Criminal Evidence Act 1984 Code C para 10. An identical letter was issued 
the Security Policy and Operations Division, Northern Ireland Office. A caution 1s expressly required 
by the equivalent sections 2(2) and 13 of the Offences against the State (Amendment) Act 1998. 
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that a record is being made of the interview and that 1t may be given in evidence if he is 
brought to trial. 


The letter does emphasise the necessity for access to legal advice, but it makes no 
further concession in regard to access during interviews. 

In Northern Ireland, along the same lines as section 1, section 2 of the 1998 Act 
concerns the admissibility of police evidence and inferences to be drawn from the 
silence of the accused in cases under section 30A of the EPA 1996. The foregoing 
remarks about section 1 therefore apply pari passu to section 2. The admissibility 
of police evidence is dealt with by section 30A(1)-(3); inferences from silence are 
detailed in section 30A(4)-(9). 


Critique 

The prime concern is that these various changes, either singly or cumulatively, 
subvert the delivery of criminal justice, especially of an adversarial type. The 
seminal Report of the Commission to consider Legal Procedures to deal with 
Terrorist Activities in Northern Ireland 9 (the ‘Diplock Report’) had rejected the 
idea of admitting police opinions as too much in conflict with the concept of a 
‘Tegular’ criminal trial. Certainly, these concerns have in the past been shared by 
the then Leader of the Opposition, Tony Blair, who, speaking during the debates on 
the Criminal Justice and Public Order Bill, stated:5! 

The nght to silence covers two entirely different situations. The first is where a prosecution 
case is disclosed, the accused knows exactly what is being alleged and its significance and is 
acting with qualified legal advice. There is justifiable concern that entirely new facts or 
defences could be raised at trial and, as it is described, the prosecution ambusbed. There is a 
huge dispute about the prevalence of that, but let us assume that it happens ... I do not believe 
that it 18 inconsistent with civil liberties to allow that lack of disclosure to be properly com- 
mented on, but that is a million miles away from the other type of case. That is, before charges 
are brought, when the person is being questioned — he may not understand the significance of 
what he 18 asked and may not be legally represented — fails to mention a fact that 1s later 
relevant. Under the Government proposals, even if that fact were subsequently disclosed before 
trial, so that there was no question of ambush, the failure could be used to draw inferences of 
guilt. Any reasonable person could see that that approach is open to potential injustice. 

In fairness, sections 1 and 2 of the 1998 Act do now expressly provide for one 
safeguard which was missing from the previous legislation, namely the right to 
consult a solicitor, an improvement which was inserted in the light of the judgment of 
the European Court of Human Rights in (John) Murray v UK.52 But the Act does not 
deal with the wider doubts in that case (and also in the case of Saunders v UK)® that 
legislation of this kind may, at least under certain circumstances, contravene rights to 
fairness and the presumption of innocence under Article 6 of the European Conven- 
tion. Especially in the circumstances of the interrogation centres in Northern 





50 Cmnd 5185 1972 para 22. 
51 HC Deb vol 235 cols 42-43 11 January 1994. See also HL Deb vol 554 col 502 25 April 1994, Lord 
Irvine. 


52 App no 18731/91, 1996-I, (1996) 22 EHRR 29. 


54 The susceptibility to challenge under the Convention is a view shared by others; sce: 
Committee on the Admunistration of Justice, Briefing on the Criminal Justice (Terrorism and 
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Ireland (such as at Castlereagh), it must be recognised that the suspect will be placed 
in an invidious position. He or she will have little idea of the police case, and the 
police may also be reluctant to reveal details to any attendant solicitor. A refusal to 
allow a solicitor access to notes of interviews resulted in a successful challenge to 
corresponding legislation in the Irish Republic in the case of Deaglan Lavery.55 In 
any event, the detainee will not be allowed in most cases to have the solicitor present 
in the interview room. There is a significant difference here between the wording of 
the Police and Criminal Evidence Act 1984, section 58 (applying to England and 
Wales and permitting solicitors to be present), on the one hand, and, on the other 
hand, the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985, section 35 in 
Scotland and the EPA 1996, section 47 in Northern Ireland (allowing access for 
consultations but not presence in the interview room). The enforced absence of a 
solicitor from the interview might affect the probative value of the inference, but 
this will appear a remote possibility to pressurised detectives dealing with heinous 
crimes. Next, until recently (10 January 1999), there was no unassailable record of 
what is said (since audio-taping required by the EPA 1998, section 5, had not until 
then been brought into force in Northern Ireland).57 Finally, the suspect in Northern 
Ireland at least will be detained in circumstances which even Parliament has recog- 
nised as inherently oppressive — hence its omission as a standard of inadmissibility of 
evidence in section 12 of the EPA 1996 which persists despite the recommendation of 
the Lloyd Report ** that it should end in the circumstances of a lasting peace. 

Further cases concerning the evidential implications of silence are now pending 
before the Strasbourg institutions. In the meantime, any prosecutor or defendant 
would be wise to consider the impact of the European Convention, especially when 
the Human Rights Act 1998 makes such consideration a legal duty for public 
authorities. In partial recognition of these concerns, the Government has given an 
undertaking that any prosecution which is reliant upon section 1 should be 
reviewed personally by the Directors of Public Prosecutions.© In addition, more 
formal restrictions, similar to those under section 2A(5)(b) of the 1998 Act, on the 
drawing of inferences from silence under the Criminal Justice and Public Order 
Act 1994 and financial regulatory laws have now been installed under the Youth 
Justice and Criminal Evidence Act 1999, sections 58 and 59.6! 


Internment as an alternative strategy? 

As a result of these worries about breaches of human rights (and consequent 
miscarriages of justice), some advocated during the passage of the 1998 Act that it 
would have been preferable to have resorted to the more open power of detention 
without trial (or *internment').82 This could be more honest than to have the courts 
cr uu eue cu e Le ee HRS QU BEEN 


55 Irish Times, 3 October 1998. 

56 HC Deb vol 317 col 750 2 September 1998, Mr Jack Straw. 

57 Independent Commissioner for the Holding Centres, Sixth Annual Report (Belfast, 1999) 14 There is 
still no tape-recording in Scotland, but in England and Wales it has been in force since 1990: HC Deb 
vol 168 col 273wa 1 March 1990; Home Office Circular 108 of 1992 (Tape Recording of Police 
Interviews with Terrorist Suspects). 

58 Inquiry into Legislation against Terrorism, n 4 above, para 16.22. 

59 See Hamill v UK, App no 21656/93, Declared admissible 21 October 1996; (Kevin) Murray v UK, 
App no 22384/93, Declared admissible 21 October 1996, decision of Commussion 2 December 1997; 
Quinn v UK, App no 23496/94, Declared admissible in part 21 October 1996, decision of Commussion 
11 March 1997. 

60 HL Deb vol 593 col 85 2 September 1998, Lord Dubs. 

61 There is still no right to the presence of a solicitor in Northern Ireland, noc any mention of the impact 
on the Criminal Evidence (Northern Ireland) Order 1988 (though an Order in Council under section 
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‘conscripted ... into performing the dirty business of the executive’. However, 
section 3 of the Northern Ireland (Emergency Provisions) Act 1998, enacted on 8 
April 1998, repealed the powers of detention without trial which had existed in 
Northern Ireland in one guise or another ever since 1922.% These provisions had 
last been utilised in 1975 and had technically lapsed in June 1980 (though could be 
revived by resolutions of both Houses of Parliament within 40 days). The loss of 
internment was criticised with some prescience by the Conservative Party’s 
Northern Ireland spokesman, Andrew Mackay: 
The history of Irish Republicanism 1s littered with historic and bitter divisions. Does the 
Minister imagine that, in the event of an overall settlement, there will not be people in 
Northern Ireland, on both sides, who, following many precedents, cry betrayal and return to 
violence? Recent days have shown the potential for that to happen if a comprehensive 
settlement falls short of what is expected by some in the Republican movement. Does he not 
believe that, in such a scenario, the power to intern may prove necessary, or ... can he 
envisage no circumstances in which it would be necessary and right to use that power, 
particularly if he obtains a political settlement? It is naive beyond belief at this crucial time 
to take internment off the statute book when the Minister could easily keep it there without 
using it for the time being, as we did. 


The Lloyd Report% was also sympathetic to the idea of available powers of 
internment. Internment powers continue to exist in the Republic of Ireland (under the 
Offences against the State Act 1940). Yet, given their recent demise in Northern 
Ireland, their regeneration in response to the Omagh bombing was not a serious 
possibility, for the Government was then firmly of the view that ‘internment does not 
represent an effective counter-terrorism measure ... We cannot envisage any 
circumstances in which we would seek to deprive an individual of his or her liberty 
without trial and without the normal safeguards that the law provides for the 
protection of suspects. Such action would surely run counter to the rule of law as it is 
understood internationally’.® The latter point is certainly persuasive, as almost any 
conceivable power of internment would breach the European Convention’s ‘right to 
liberty and security’ under Article 5, so that at very least a politically uncomfortable 
notice of derogation would have to be issued under Article 15. Nevertheless, the 
Government’s stance bas since softened slightly: ‘It does not rule out for all time the 
reintroduction of the power to intern, but the setting aside of the criminal law in 
favour of executive action could only be contemplated exceptionally ... At present, 
the Government has no plans to reintroduce the power of internment’. 


Other anti-terrorism measures against ‘domestic’ Irish groups 


The 1998 Act provided an opportunity to extend and tidy up the anti-terrorism 
measures in two further respects. 


Arrest powers 

Arguably the most important anti-terrorist provision in existence is the special police 
power of arrest without warrant under the PTA 1989 section 14.9 Arrest under 
section 14 is the starting point of many investigations, for the interviewing of the 
a ama Oak MN LM LIP td. x mca 
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suspect has been the prime source of evidence in most cases, especially those passing 
through the ‘Diplock’ non-jury criminal courts in Northern Ireland.?? The apparent 
attractions for investigators include the broad grounds for arrest in the first place, the 
limited disclosure to the suspect of the reasons for tbe arrest, and the longer than 
normal period of detention (up to 48 hours on the authority of the police and a further 
five days on the authority of the Secretary of State). The latter feature has been held 
by the European Court of Human Rights in Brogan, Coyle, McFadden and Tracey v 
UK,” at least when the detention period exceeded four days, to constitute a breach of 
Article 5(3) of the European Convention, since the applicants had not been brought 
promptly before a ‘judicial authority’. However, successive governments, under 
strong pressure from the police, have decided to retain section 14 intact. 
Accordingly, a notice of derogation under Article 15 was issued shortly after the 
judgment. The validity of the derogation was subsequently upheld by the European 
Court of Human Rights in Brannigan and McBride v UK,” though it is likely to be 
tested again in the circumstances of a ‘peace process’ which is supposed to replace 
the terrorist “emergency’. In the meantime, this derogation is expressly preserved for 
five years pursuant to the Human Rights Act 1998, Schedule 3. 

In the light of this history, the overall purpose of section 3 of the 1998 Act is to 
ensure that section 14 of the PTA 1989 applies in the widest possible 
circumstances and in particular can be invoked in connection with the offence of 
membership of proscribed organisations, especially the splinter groups which 
oppose the peace process. This change is in line with the Lloyd Report.” The 
attention to arrest powers was also reflected in the Republic of Ireland. Section 10 
of the Offences against the State (Amendment) Act 1998 extends the maximum 
period of detention under section 30 of the Offences against the State Act 1939 
from 48 to 72 hours by providing for continued detention for a further period of 24 
hours on the authorisation of a District Judge before whom the detainee must 
appear. The contrasts with the PTA section 14 are significant: there is direct 
judicial scrutiny and a maximum detention of three days, not seven. 

The precise effect of section 3(1) is to allow for arrest without warrant under 
section 14(1)(a) of the PTA 1989 for offences of membership of proscribed 
organisations contrary to section 30 of the EPA 1996. Before this change, section 
14(1)(a) was confined to arrests for offences under sections 2, 8, 9, 10 or 11 of the 
PTA, relating to membership, support and the provision of financial and other 
assistance for organisations proscribed under the PTA 1989 (the IRA and the 
INLA) and the provision of financial and other assistance for acts of terrorism. 
This limit arose for historical reasons; the PTA was originally passed in 1974 to 
combat Republican terrorism in Great Britain. Terrorism in Northern Ireland was 
not then in the legislative mind, especially as there were already statutory measures 
dealing with both proscribed organisations and special arrest powers in the EPA 
(originally passed in 1973). But this omission bas now become more significant. 
Though it has not been common to conduct an arrest for membership offences 
alone to date,” this possibility should not be ruled out in the context of the current 


process of fragmentation of paramilitary groupings and the formation of several 
new splinter groups exclusively within Northern Ireland, most of which are 


70 See EPA 1996 s 11; J.R. Jackson and S. Doran, Judges without Juries (Oxford: Clarendon Press, 
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proscribed under the EPA 1996 but not the PTA 1989. Accordingly, section 3(1) 
extends the power of arrest and detention under section 14 of the PTA to enable 
police constables to arrest and detain persons they have reasonable grounds for 
suspecting to be guilty of the offences set out in section 30 of the EPA 1996. It 
should be noted that this measure, somewhat exceptionally, makes no distinction 
between proscribed organisations and specified organisations. The extension of 
arrest powers under section 3(1) applies whether the offence which the person is 
suspected of having committed was committed before, on or after the day on which 
the Act is passed (section 3(2)). An arrest power is not a criminal penalty and so is 
unaffected by Article 7 of the European Convention. 

Whilst this legislative 'gap' has now been filled, another remains open. In 
McKee v Chief Constable for Northern Ireland,” the Northern Ireland Court of 
Appeal decided that the definition of ‘terrorism’ in the EPA (the 1978 version) 
requires 'active' rather than 'passive' involvement in terrorism (though, on appeal, 
the House of Lords hinted obiter that the definition should be seen as ‘wide’ rather 
than ‘narrow’.’® Consequently, those guilty merely of membership of, or soliciting 
support for, a terrorist organisation are not 'terrorists'. If taken literally, this would 
mean that arrests for involvement in ‘terrorism’ under section 14(1)(b) of the PTA 
1989 may not be permitted. However, the express possibility for arrest under 
section 14(1)(a) now provides a way to circumvent this limitation. 


Confiscation of assets 
It has long been recognised that *money is a crucial factor in the continuance of 
terrorism'." Accordingly, Part III of the PTA 1989 contains measures which both 
criminalise the donation and handling of assets for the benefit of terrorist groups 
and allow the forfeiture of such assets when such persons are convicted of 
contravening the offences.” There were also even severer confiscation measures in 
Part VII of the Emergency Provisions Act 1991, but these have now been dro 
in favour of the more regular Proceeds of Crime (Northern Ireland) Order 1996.79 
The effect of section 4 of the 1998 Act is to apply some of these PTA 1989 Part III 

provisions in relation to persons convicted of membership and other offences under 
section 30 of the EPA 1996 or section 2 of the PTA 1989 provided that at the time of 
their offences they belonged to organisations which are ‘specified organisations’ 
either under the PTA 1989, section 2A (section 4(1)), or under the EPA 1996, 
section 30A (section 4(2)). By section 4(3), the money or property may be forfeited 
if the convicted person had it in his possession or under his control at the time of the 
offence and it has been used in furtherance of or in connection with the activities of 
the specified organisation, or the court believes it may be so used unless forfeited. In 
this way, and contrary to the recommendations of the Lloyd Report,® the Act 
concentrates on the usage rather than the origins of the money or property. In line 
with a number of provisions in other statutes concerning the confiscation and 
forfeiture of the proceeds of crime (such as the Criminal Justice Act 1988, section 
71(7A) and the Drug Trafficking Act 1994, section 2(8)), the standard of proof 
required to determine whether the convicted person belonged to the specified 
organisation, whether he had it under his possession or control at the time of his 

75 (1983) 11 NIB. 

76 [1984] 1 WLR 1358, 1361. See C Walker, ‘Emergency arrest powers’ (1985) 36 NILQ 145 
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offence and whether it had been used in connection with the activities of the 
specified organisation is to be that applicable in civil proceedings (section 4(5)). 
However, unlike the 1998 Irish legislation, the Act does not reverse the burden of 
proof. If a person other than the convicted person claims to be the owner or to be 
otherwise interested in anything which is liable to forfeiture under this provision, it 
1s intended that he or she should be given an opportunity to be heard (section 4(4)). 
Restrictions on retrospective effect of forfeiture provisions apply under the Euro- 
pean Convention, Article 7.5! However, continuing offences which persist beyond 
the commencement date may be within section 4 (according to subsection 8). 
Despite these reforms, the forfeiture provisions still do not apply in respect of all 
offences committed in furtherance of terrorism, nor has there been any attempt to 
extend forfeiture to foreign groups.® Some money-raising for foreign groups will 
be caught by the PTA 1989, which can apply, under section 9(3), not only to 
Northern Ireland terrorism but also to terrorism ‘of any other description, except 
acts connected solely with the affairs of the United Kingdom or any part of the 
United Kingdom other than Northern Ireland’. However, so that the police and 
courts do not become too embroiled in overseas politics, section 9(4) requires a 
United Kingdom connection: the foreign terrorism being aided must either be 
committed in the United Kingdom or, if committed abroad, must constitute an 
offence triable in the United Kingdom. Given the limited extent of such offences, 
most groups supporting liberation movements outside Europe will not be affected. 
In any event, solicitation or donation must occur in the United Kingdom. As 
regards acts of foreign terrorism committed abroad, section 9(5) provides that the 
prosecution need not show that the defendant had knowledge or reasonable 
suspicion that the acts would infringe United Kingdom law, though proof of the 
absence of awareness will constitute a defence. Forfeiture also formed part of the 
Offences against the State (Amendment) Act 1998 in the Republic of Ireland; 
section 17 amends section 61 of the Criminal Justice Act 1994, by requiring a 
forfeiture order to be made unless there would be a serious risk of injustice. 


The response to foreign dissidents 
Background 


There has long been an element of foreign terrorism within the United Kingdom, 
that is violence inflicted for political motives unconnected with the United 
Kingdom, which is simply the hapless locus in quo. Where the violence occurs 
within the United Kingdom, as it has with a number of European (for example 
Croatian), Indian sub-continental and Middle Eastern causes (including the 
destruction in December 1988 of Pan-Am Flight 103 over Lockerbie), then the full 
panoply of United Kingdom anti-terrorist and other laws can apply, though 
detection and enforcement may prove complex and politically intricate, as 
illustrated by the current Lockerbie trial in the Netherlands.™ But law enforcement 
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is likewise very difficult and may even be irresolvable if the terrorism is merely 
plotted in Britain but is to be executed overseas. 

The jurisdiction of the United Kingdom criminal courts traditionally relies upon 
the principle of territoriality, so the offence must be committed here, whether by 
British citizens or citizens of other countries. There have long been some limited 
exceptions to this general rule. For instance, conspiracy by British citizens or aliens 
to commit murder abroad (prosecution was allowed under the previous version of 
the Criminal Law Act 1977, section 1(4)), and conspiracies to cause explosions in 
Ireland are covered by section 3 of the Explosive Substances Act 1883. The 
Criminal Law Act 1977 has also been amended by section 7 of the Computer Misuse 
Act 1990, and (as from I June 1999) by section 5 of the Criminal Justice Act 1993 
(dealing with transborder offences of fraud and deception). Concern has also arisen 
about the activities of British citizens — 'sex tourists’ — who have travelled abroad 
(mainly to Far Eastern countries) in order to commit paedophilic acts. Though such 
persons might be extraditable from the United Kingdom, it was accepted that more 
effective action could often be taken within the United Kingdom itself. As a result 
the Sexual Offences (Conspiracy and Incitement) Act 1996 established an offence of 
conspiring to commit certain sexual acts abroad against children or inciting a person 
to commit certain acts against children where these acts would, if committed in the 
United Kingdom, amount to one of a number of specified sexual offences. Later, as 
well as these inchoate offences, both the Government (following a review of 
jurisdiction)® and Parliament were convinced to take the more direct step in Part II 
of the Sexual Offenders Act 1997, of penalising the completed sexual acts as if 
offences within this jurisdiction. 

There have also been changes to jurisdiction and recent pressures to extend these 
exceptions in relation to terrorism. First, section 4 of the Suppression of Terrorism 
Act 1978 (dealing with offences which might be committed in signatory Council of 
Europe states) allows for prosecution in the United Kingdom in lieu of the grant of 
an extradition request for a specified range of offences and conspiracies relating to 
them which have been committed in a convention country. Similar measures have 
been agreed in relation to India.55 But over the recent past, pressure has built for 
further reforms to be undertaken in order to disabuse any foreign group or state of 
the impression that the United Kingdom is in any sense a 'safe haven' for 
conspiracies or incitements to commit acts of terrorism abroad. The factual 
justification for this focus has not been clearly established. Despite the Lloyd 
Report’s warning that the activities of foreign terrorists in Britain represent a threat 
to British security (80 serious incidents between 1975 and 1995 and 300 deaths, 270 
of which were at Lockerbie),®’ no figures are given as to the far more relevant issue 
of how many deaths or incidents were planned in London and carried out abroad. A 
more rational assessment would also need to take into account how many of those 
deaths and incidents could not have been prosecuted abroad. Nevertheless, the 
Government announced in 1996 that, in line with the recommendation of an inter- 
departmental review,55 United Kingdom courts would be given jurisdiction over 
acts of conspiracy and incitement in the United Kingdom relating to offences 
committed or intended to be committed abroad. The Lloyd Report ® reached the 
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same conclusion, though only in relation to terrorist offences (a point which Lord 
Lloyd reiterated in the debates on the 1998 Act).99 
This sentiment against foreign political plotting was first translated into a private 
Member's Bill, the Jurisdiction (Conspiracy and Incitement) Bill 1996-97, 
introduced by Nigel Waterson with Government support shortly before the 1997 
General Election. The Bill covered conspiracies and incitements to commit all 
types of offences, not just terrorist offences. It was supported by the Government 
and the Official Opposition, but a number of backbenchers objected that it would 
curtail the activities of foreign dissidents who were seeking to overthrow repressive 
and undemocratic governments. The most frequent example given was of Nelson 
Mandela, who condoned acts of political violence against official property.” 
Therefore, an amendment was suggested (supported by the Labour front-bench 
spokesman, Alun Michael), that no prosecution should be instituted except by or 
with the consent of the Attorney-General.” The implicit faith that the Attorney- 
General will always act as a champion of freedom might not be shared by all, but 
the Government was not prepared to put the matter to the test. Instead, it accepted 
that the Director of Public Prosecutions, on the authority of the Attorney-General, 
would issue a standing instruction to Crown Prosecutors which would stipulate that 
cases giving rise to issues of public policy would have to be drawn to the Director’s 
attention, ‘with a clear view to consultation between the Director and the Attorney- 
General’. However, this concession did not allay the fears of several 
backbenchers, and the Bill was lost when Parliament was dissolved for the election. 
Actually, it was gone but not forgotten. It was admitted by the Prime Minister in 

his speech at Omagh on 25 August, 1998, that the then forthcoming Bill would be 
the vehicle to resurrect the essence of the failed legislation. It was not that it was 
required by the Omagh bombing, but it was probably motivated by some or all of 
the following factors. The first was continuing lobbying by foreign states (Algeria, 
Egypt, France, India, Saudi Arabia and Tunisia amongst others) who wished to 
secure the curtailment of the political opposition of their nationals who were exiled 
in the United Kingdom.” The second was a desire on the part of the United 
Kingdom Government to show solidarity with the United States Government 
which had suffered losses as a result of the bombings of diplomatic premises in 
Nairobi and Dar-es-Salaam on 7 August 1998.9’ Third, the Bill represented a 
continuation of the general policy of combating all manifestations of terrorism, a 
policy which has been expressed at G8 summits in Birmingham and London during 
the United Kingdom’s Presidency of the organisation” and had been signalled by, 
inter alia, support for United Nations General Assembly Resolution 51/210 on 
Measures to Eliminate International Terrorism of 17 December 1996 (Annex), 
which confirms that asylum-seekers must not be allowed to engage in terrorism. 
Fourth, there was some fright taken at developing case-law which suggested that 
while claims of terrorists to asylum could be rejected, it might not be possible 
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thereafter simply to deport the trouble-makers because of fears of persecution in 
the receiving state.100 


Main details 
Accordingly, sections 5 to 7 of the 1998 Act give the United Kingdom courts 
jurisdiction over acts of conspiracy in the United Kingdom relating to offences 
committed or intended to be committed abroad. The Act covers all types of 
offences, not just serious arrestable offences,!?! nor just offences against the 
102 nor just acts of terrorism nor offences scheduled to the Suppression of 
Terrorism Act 1978. The new legislation is clearly based upon the unsuccessful 
Jurisdiction (Conspiracy and Incitement) Bill, but it does not extend to incitements 
(though incitement to murder abroad is already covered by section 4 of the 
Offences against the Person Act 1861 and proceedings now require the consent of 
the Attorney-General, in England and Wales and in Northern Ireland at least). 
There remains some protection for political asylum in that the 1998 Act does not 
breach the principle of extra-territoriality: if the conspiracy as well as the 
substantive offence takes place outside the jurisdiction, the conspirators cannot be 
prosecuted. 


England and Wales 

ing the law of conspiracy in England and Wales, under the Criminal Law 
Act 1977 (‘CLA 1977’), is the purpose of section 5. It makes it an offence to 
conspire to pursue a course of conduct which would amount to an offence where it 
was intended that the conduct would take place in a country or territory outside the 
United Kingdom. This had previously been interpreted as not disclosing an offence 
under English law,! though the opposite situation, a conspiracy abroad to commit 
an offence in England and Wales, is triable there.!™ There are four conditions to be 
met under section 5 (inserted as section 1A of the CLA 1977).!© One is that the 
intention of the offender is that the completed act should take place outside the 
United Kingdom (CLA 1977, section 1A(2)). It will be noted that this condition 
means that cross-jurisdictional conspiracies within the United Kingdom (for 
example between England and Scotland) are not addressed.1% 

The second condition is that that act or event would constitute an offence in the 
foreign country or territory (section 1A(3)). The definition of an ‘offence’ is 
determined exclusively by the foreign jurisdiction rather than the home jurisdiction 
(section 1A(7)). In this way, there is no need for ‘double criminality’ as in 
extradition law.107 It is sufficient that the conduct would be an offence in England 
and Wales, even if not of the same nature or substance as the foreign offence. In 
order to ease the prosecution's task of proving a breach of foreign law, which may 
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involve expensive research, it is provided that the defence must serve a notice if 
they wish to contest that the second condition is met (section 1A(8)). A court has 
discretion to allow the defence to raise the matter at trial without prior notice 
(section 1A(9)). In any event, the fulfilment of the second condition is to be treated 
as a question of law (section 1A(10)). 

The third condition is that conspiracy to act in that way would be an offence 
within the jurisdiction of England and Wales if the act were to have been committed 
here (section 1A(4)). In section 1A(6), there is an amplification as to how the third 
condition is to be interpreted — it catches behaviour not currently triable in England 
and Wales because of the location of the offence but which otherwise mirrors the 
elements of a conspiracy offence under English law.10 It is further stated in section 
1A(13) that the laws relating to conspiracy must be applied to such extra-territorial 
conspiracies as fall within section 1A. By this third condition there arises a ‘dual’ 
(but not ‘double’) criminality test: the substantive act must constitute an offence 
both under United Kingdom law and the law of the country in which it was 
committed or intended to be committed. This is intended to provide a safeguard 
against the Act penalising those in the United Kingdom who plan to carry out by 
way of legitimate political dissent an act that is unlawful in the place where it would 
be committed, even if to do so in this country would not amount to an offence (and 
conceivably, but less likely, vice versa). This safeguard could be of limited value, as 
illustrated by the following examples: an investigative journalist, concerned about 
human rights abuses, causes to have forged (with payment to the forger from a 
London head-office) some identity or travel papers so as to be able to visit an area 
of a country normally closed to foreigners; a foreign dissident group prepares to 
publish a foreign language newspaper in London, outlining a plan for resistance to a 
brutal autocratic regime if necessary by force and criticising personally the lifestyle 
of the head of state, thus involving offences of seditious and criminal libel; a foreign 
dissident group sets the date for a protest march and gives advice to local 
organisers, despite the fact the march has been banned (which would contravene the 
English Public Order Act 1986, section 12); a foreign dissident group within the 
military in a foreign state plots to obtain materials (probably courtesy of MI6 or 
their erstwhile friends in the West Midlands machine-tool industry) to overthrow 
the existing tyranny (such as would contravene the offence of solicitation to kill 
under section 4 of the Offences against the Person Act 1861, as well as export 
controls'™). The fourth condition is that there must be some activity within England 
and Wales in pursuance of the agreement to carry out the offence (section 1 A(5)). 


Northern Ireland and Scotland 

Changes equivalent to section 5 are made by section 6 to the Criminal Attempts 
and Conspiracy (Northern Ireland) Order 1983.!!? The substantive changes are 
inserted as Article 9A, while the procedural requirement of the consent to 
proceedings of the Attorney General for Northern Ireland (subject to disapplication 
by statutory order) is added to Article 12. Scottish law (the Criminal Procedure 
(Scotland) Act 1995) is the subject of section 7. The substantive changes are 
inserted as section 11A, but there is no corresponding requirement of the consent to 
proceedings by a Law Officer in Scotland. This omission is explained by the fact 
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that all prosecutions by procurators fiscal are viewed as being with the consent of 
the Lord Advocate.!!! 


Critique 
The main differences between the Jurisdiction (Conspiracy and Incitement) Bill 
and the 1998 Act are twofold. First, the Bill applied to incitements, but only 
conspiracies are covered by the Act. Second, subject to possible exceptions, no 
prosecution may be instituted except by or with the consent of the Attorney 
General.!!2 It is envisaged that one relevant factor to be taken into account by the 
Attorney General will be the human rights situation in which the offence is to be 
committed, the United Kingdom’s international obligations (including those to act 
against terrorism) and ‘other appropriate considerations'.!!? This condition should 
open the door to a wide range of lobbying and representations on behalf of 
detainees, but the attempt to insert into the Act a more explicit link to human rights 
standards (such as is found, for example, in United States legislation!!^ dealing 
with financial assistance to foreign states) was resisted. However, the requirement 
of consent may be disapplied by statutory order (subject to the affirmative 
). This limit is to avoid the involvement of the Attorney General in cases 
which are not politically sensitive, such as child abuse cases.!!5 

These measures are wider than might be expected in at least two respects. First, 
they are not confined to dealing with terrorist-type offences. Other possible targets 
include sex tourists, football hooligans, drug traffickers, computer hackers and 
financial fraudsters. However, political dissidents are certainly a prime target, 
especially as they have the potential to disturb international relations and trade 
(such as Mohammed al Masari, the Saudi dissident whose attempted deportation to 
Yemen and tben Dominica failed in 1994 and 1996).116 The breadth of the anti- 
conspiracy provisions in the Act are such that section 1 of the Sexual Offences 
(Conspiracy and Incitement) Act 1996 (conspiracy to commit certain sexual acts 
outside the United Kingdom) is repealed.!!7 The same fate applies to the prior 
amendments to the CLA 1977, section 7 of the Computer Misuse Act 1990 and 
section 5 of the Criminal Justice Act 1993, even though the new offences in the 
1998 Act are narrower in that they can only apply to acts or event intended to take 
place outside the United Kingdom (and not, therefore, in another United Kingdom 
jurisdiction). 

Second, the new Act is not limited to foreign dissidents who hatch their plots in 
the United Kingdom. There is no exemption for British citizens (section 1A(12)). 
This may affect, for example, dissident Sri Lankan groups whose members include 
British citizens.!1? However, there is an exemption for persons acting on behalf of, 
or holding office under, the Crown (section 1A(14)(b)). These persons can include 
the personnel of the British security services, especially the Intelligence Service 
(MI6) or of agencies such as the Government Communications Headquarters 
(GCHQ) and HM Customs and Excise, all of which engage in covert operations 
abroad. As far as the Intelligence Service and GCHQ are concerned, there could 
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also be legal protection from any impact of the Act by virtue of the issuance of a 
warrant under section 5 of the Intelligence Services Act 1994. In this way, the 
policy would seem to be that plotting the demise of despots is best entrusted to 
professional killers within the British intelligence establishment rather than to 
foreign amateurs. The reference to persons ‘acting on behalf of the Crown allows 
the Crown to employ foreign dissidents as agents. Such operatives would do well 
to retain some evidence of their commission, otherwise they may find themselves 
to be expendable, as apparently were the defendants in the Iraqi supergun trial.!!? 


Conclusions 


appears ironic that this Act was being passed just as the Human Rights Bill 
1998/3 reached its final stages in Parliament. Despite protestations to the contrary 
by Government ministers, it is arguable that some at least of the provisions in 
sections 1 to 4 could easily be found to be incompatible with the Article 6 of the 
European Convention of Human Rights concerning fair trials and the presumption 
of innocence. Inferences from silence, as opposed to the direct criminalisation of 
silence during investigation, are not per se a breach of the Convention?! or wider 
common law immunities.!~ But the fairness of drawing adverse inferences 
depends on the circumstances, including effective access to legal advice, disclosure 
of the police’s evidence and the availability of explanations in judgments, none of 
which is assured.!% 

At least there is some recognition of the unpalatable contents in section 8 of the 
1998 Act. This builds on the fact that both the PTA 1989 and the EPA 1996 are 
subjected to a form of extra-statutory review by an independent person appointed 
by the Secretary of State. The review has operated since 1984 in the case of the 
PTA and since 1987 in the case of the EPA.!?* The published report is meant to 
consider whether continuation in whole or part is factually necessary, based on a 
review of operation during the previous year. This evidence ties in with the fact 
that the PTA 1989 and the EPA 1996 must be renewed annually by Parliament, and 
so there is a debate in which the reports can be considered. The 1998 Act is in part 
also limited according to the same timetable. The measures inserted by section 1 
(PTA 1989, sections 2A and 2B) are expressly made subject to the same timetable 
as the PTA 1989 itself and are thereby subject to annual renewal: section 1(2). 
Similarly, the measures in section 4 (relating to forfeiture orders) are also subject 
to the timetable of the PTA 1989 (for offences under section 2A: section 4(9)) or of 
the EPA 1996 (for offences under section 30A: section 4(10)). Unfortunately, there 
is no express guidance as to the life expectancy of section 2 (inserting provisions 
into the EPA 1996) or section 3 (inserting provisions into section 14 of the PTA 
1989), but the legislative intention was that they also should be subject to annual 
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review according to the requirements of those pieces of legislation.!25 In : 
the role of section 8 is two-fold. First, it provides for an additional form of review 
of the provisions incorporated into the PTA 1989 and the EPA 1996. The 
requirement in section 8 is more formal than that adopted for its predecessors, but 
it is not substantively different from the existing practices, and it is expected that 
the existing set pattern of review by a lawyer from outside the Home Office will be 
replicated.!76 Second, it provides for the only form of review of the measures under 
sections 5 to 7 in relation to conspiracies; these are not incorporated into the other 
anti-terrorist legislation and so are not covered by existing arrangements. It follows 
in addition, that the conspiracy measures are not time-limited. They are permanent 
rather than temporary or emergency legislation and are not subject to annual 
renewal or (as in the case of the EPA 1996) a 'sunset clause'. By comparison, the 
sun is to set on the counterpart Offences against the State (Amendment) Act 1998 
on the 30 June 2000. 

In practice, it is also arguable that the 1998 Act was an unnecessary panic 
measure, or at best was symbolic. It amounts to a righteous display of democratic 
anger and determination. Whilst reflecting almost universal determination and 
support, the first part of the 1998 Act appears to have little prospect of success in 
terms of convictions, for sections 1 and 2 are, on closer examination, largely 
ineffective and unworkable, at least if the requirement of respect for rights under 
the European Convention is taken seriously. At best, they might achieve a form of 
quasi-internment under which suspects are held for long periods pending trial. The 
political aftermath of the Omagh bombing also showed that the dissident 
Republican groups commanded almost no community support!?/(including from 
rival paramilitaries who issued threats against them!28), a reality which convinced 
both the INLA and Real IRA to declare a cease-fire.!?? This community solidarity 
is rather less solid on the Unionist/Loyalist side,? which in the event has 
historically displayed rather less discipline in its paramilitary affairs.!?! As a result, 
the situation is more equivocal: the LVF, especially after the murder of its leader 
Billy Wright,!?? declared a cease-fire, but the Orange Volunteers and Red Hand 
Defenders have grown in prominence since Omagh. Nevertheless, a plethora of 
powers dealing with terrorism are already in existence to deal with persistent 
violence, so that resort to the 1998 Act is hardly vital. A number of arrests have 
been made in connection with the Omagh bombing, but only one person has been 
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charged.!?? Whether that prosecution could have been mounted without the aid of 
the 1998 Act remains to be proven. 

The fate of sections 5 to 7 of the 1998 Act was always likely to be quite different 
to the Irish-oriented measures. There is undoubtedly a threat posed to international 
relations by the activities of foreign dissidents in the United Kingdom, and this is a 
threat which is never likely to evaporate entirely, given the importance of London 
as a centre for international diplomacy, media, study and travel. Therefore, one can 
expect these provisions to be utilised. But it will be interesting to see how 
international political machinations sbape the working of the legislation. Will an 
‘ethical’ foreign policy!?^ demand priority for the rantings of foreign dissidents or 
will healthy trade relations and smooth diplomacy carry the day? Perhaps 
significantly in the few months since the Act came into force, there has been 
heightened police activity against Islamic fundamentalist groups, though, once 
again, very few of the operations have owed much to the 1998 Act. In September 
1998, there were a number of arrests (though not under the PTA) of a group, Al 
Qaeda, said to be connected with Osama bin Laden; the leader, Khalid al-Fawwaz 
has been charged with conspiracy to murder United States citizens between 1993 
and 1998.135 In January 1999, a number of British citizens were arrested in 
connection with alleged terrorist activities in Yemen and were alleged to be linked 
to a group based in Britain, the Supporters of Shariah, headed by Abu Hamza al 
Masri.!% The Yemeni authorities asked for his extradition, and he was briefly 
arrested but released without charge.!?7 The heightened profile of anti-terrorist 
legislation was also illustrated by the arrest under the PTA 1989 of 77 Kurdish 
protesters, who occupied the Greek embassy in February 1999 after the capture of 
the PKK leader, Abdullah Ocalan.!?8 Finally, a number of prosecutions for 
offences relating to terrorist preparations under sections 16A and 16B of the PTA 
1989 (as amended) are pending against four Algerians (though their arrests arose in 
May 1997 and May 1998 and therefore well before the 1998 Act).139 

Despite the limited utility of the 1998 Act to date, the joint Home Office-Northern 
Ireland Office consultation paper, Legislation against Terrorism, offers no 
indication that the main themes of the Act will be discontinued in the near future. In 
general, anti-terrorism legislation will be required for the foreseeable future, 
certainly in regard to international groups and perhaps even domestically based non- 
Irish extreme factions.!*' Accordingly, the idea is floated that proscription might be 
extended to all forms of terrorism, wherever based.1^? However, it is recognised that 
it will be difficult to keep pace with international conflicts, and one wonders 
whether the United Kingdom will look faintly ridiculous if it attempts to turn itself 
into the world’s arbiter of ‘terrorist’ and ‘freedom fighter’ — it would be difficult to 
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keep the list up to date, and it would mean taking sides in all manner of foreign 
disputes.14? In this context, the Government depicts the provisions in sections 5 to 7 
of the 1998 Act as playing 'an important role' in dealing with international terrorism 
alongside any extension to proscription — so much so that the extension of the law to 
incitements is now being reconsidered.!^* This extension would be undesirable as 
embroiling the police in foreign political issues arising often from speech which by 
definition in the context of a communication to intended perpetrators abroad hardly 
creates an immediate risk of unlawful serious violence. 

Next, the special powers of arrest and detention under section 14 of the PTA are 
broadly to continue.1^5 The consultation paper also considers a range of changes to 
the laws of evidence — including the admissibility of accomplice statements as 
evidence against co-accuseds, the automatic admissibility of previous convictions 
for 'terrorist' offences and changing the burden of proof in possession cases (under 
section 16A of the PTA and section 32 of the EPA) to a civil standard or making 
proof of possession conclusive and not just prima facie evidence.!46 The 
Government seems dubious about most of these suggestions, and it also rejects 
the further suggestion that there be an offence of refusing to answer questions after 
an arrest on suspicion of involvement in terrorism: ‘There are ... serious [European 
Convention] constraints on this option. If it is an offence not to answer questions 
the resulting evidence, whether answers or silence, cannot be used in a subsequent 
case against the individual concerned’.!*’ This proposal is contrasted with the 
adverse inferences from silence currently permitted by the 1998 Act, the clear 
inference being that the Government considers the 1998 Act compatible with the 
European Convention, practically desirable and indeed uncontroversial. 

In conclusion, the Government believes that 'there will be a continuing need for 
counter-terrorism legislation for the foreseeable future ... regardless of the threat of 
terrorism related to Northern Ireland ... It believes the time has come to put that 
legislation on a permanent footing'.!4? In principle, there may be good arguments to 
accept this judgment.!^ But the wholesale inclusion of the 1998 Act provisions, 
without independent scrutiny and without even supporting argument in the consul- 
tation paper itself, is not acceptable. If the Government will not perform these tasks 
once the emotions raised by the tragedy of Omagh have receded, then it will be left to 
others to invoke the principles of constitutionalism.!*? In the future, those ‘others’ 
may not solely reside in the remote and hesitant Strasbourg institutions of the Euro- 
pean Convention?! but may also be found flexing their muscles under the Human 
Rights Act 1998 in the Royal Courts of Justice. The case of R v Director of Public 
Prosecutions, ex parte Kebilene,15? in which sections 16A and 16B of the PTA 1989 
were said by Lord Chief Justice Bingham to 'undermine, in a blatant and obvious 
way, the presumption of innocence', may give an early indication of battles to come. 


143 ibid para 4.16. 

144 ibid paras 4.18, 4.19. 

145 ibid paras 7.9, 8.24. 

146 ibid para 14.3. 

147 ibid. 

148 ibid para 4. 

149 See C. Walker, 'Anti-terrorism laws for the future’ (1996) 146 NLJ 586, 657. 

150 See C. Walker, ‘Constitutional governance and special powers against terrorism’ (1997) 35 Columbia 
Journal of Transnational Law 1. 

151 See especially McVeigh, O'Neill and Evans v UK, App nos 8022, 8025, 8027/77, 18 DR. 66 
(admussibility), 25 D.R. 15 (final report), Brogan v UK, App nos 11209/84, 11234/84, 11266/84, 
11386/85, Ser A vol 145 B, (1989) 11 EHRR 539; W. Finnie, 'Anti-terrorist legislation and the 
European Convention on Human Rights’ (1991) 54 MLR 288. 

152 (1999) The Times 31 March. 
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Recovery of NHS Accident Costs: Tort as Vehicle for 
Raising Public Funds 


Richard Lewis* 


The Road Traffic (NHS Charges) Act 1999 and its regulations! enables a hospital 
or trust which provides National Health Service (NHS) treatment for a victim of a 
road accident to reclaim its costs from a compensator who pays damages to the 
person injured. The scheme is parasitic upon that set up ten years ago to enable the 
state to recover any social security benefit paid to an accident victim up to the date 
of settlement of the tort claim.? However, the NHS scheme differs in that it applies 
only to injuries caused by motor vehicles, and the costs recovered are returned to 
the hospitals which provided the treatment — whereas the social security benefits 
recovered go directly into Treasury coffers. The legislation is of considerable 
importance in the administration of the tort system for its procedures must be taken 
into account in the settlement of all personal injury claims. The reform is also 
significant in confirming an approach to dealing with collateral benefits which 
departs from notions of community responsibility for injury, and entrenches a 
discredited liability system as a means of raising public revenue. 

An injured person has never been able to obtain damages for NHS treatment 
received free of charge. Nor, until recently, did those hospitals and others providing 
the care seek to recover in an organised way from the compensator anything like the 
full costs involved. (The old system for recovering limited sums is described under 
the next heading). Where free health care was provided as a collateral benefit the law 
traditionally adopted the policy of reduction: the plaintiff could obtain no damages 
for treatment for which he did not pay, and the tortfeasor was not required to 
reimburse the collateral source. The tortfeasor thus avoided paying for the full costs 
of the accident. However, this policy of reduction has now given way to that of 
recoupment: the 1999 Act requires the cost of treatment to be repaid under a tariff 
scheme which makes use of the system already in place to recover social security 
benefit Both schemes of recovery are now run alongside one another and are 
administered by the DSS's Compensation Recovery Unit (CRU) based in Newcastle. 

Although recovery of NHS costs affects only road accident victims, these 
comprise the largest group of tort claimants for they bring between 40 and 60 per 
cent of all personal injury cases.? The change does not directly affect the victims 





1 The Road Traffic (NHS Charges) Regulations SI 1999 No 785 and the Road Traffic (NHS Charges) 
(Reviews and Appeals) Regulations SI 1999 No 786. 

2 Now revised and set out in the Social Security (Recovery Of Benefits) Act 1997. See generally R. 
Lewis, Deducting Benefits From Damages For Personal Injury (Oxford: OUP, 1999). 

3 Forty per cent is the figure in the Report of the Royal Commission on Civil lability and Compensation for 
Personal Injury, Cmnd 7054 (1978) vol 2, table 11. Similarly see P. Pleasence, Personal Injury Litigation In 
Practice (London: Legal Aid Board Research Unit, 1998) 48 noting that in several recent personal injury 
studies roed accidents have comprised about half of the cases. In figures supplied to the author from DSS 
sources for the six months to the end of September 1998 road accidents comprised 60 per cent of the 323,000 
Claims notified to the Compensation Recovery Unit. Road accident victims constitute an even higher 
proportion of those who suffer serious injury. Of the 153 cases settled by insurers for £150,000 or more 1n the 
two years 1987-88, 73 per cent involved people injured in road accidents. P. Cornes, Coping With 
Catastrophic Injury (Edinburgh: Disability Management Research Group, University of Edinburgh, 1993). 
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themselves because, unlike social security recovery, there is no provision to allow 
the compensator to reduce damages to take account of the repayments. However, 
the reform will affect settlements indirectly because it increases by up to £10,000 
the final bill the compensator must pay. As a result in some cases liability will be 
contested more vigorously than it otherwise would have been. 

The new scheme adds another substantial tier to the recovery of compensation 
cake. RECOV of NHS costs is expected to raise between £123 and £165 million a 
year,* a sum which must be added to the £200 million of benefits currently being 
recovered.? There is no doubt that, within its own terms, the NHS scheme is cost 
effective for, as against the amounts it expects to recover, it will increase CRU 
costs by only £1.4 million a year. The additional administrative burden it places 
upon motor insurers is also limited. However, the full effects of the Act are 
estimated to increase the cost of motor insurance by 2 to 3 per cent, thus adding a 
flat rate of between £6 to £9 to the cost of a policy. All motorists, and many would 
argue the public as a whole, will pay in the end. 


The old system for recovering NHS costs 


Beginning in 1934 — some time before the introduction of the NHS — doctors and 
hospitals were able to claim statutory payments from those responsible for road 
accidents for any emergency treatment and hospital care given.9 Two charges were 
possible. First, an emergency treatment fee could be claimed from the user of the 
vehicle irrespective of whether there was fault or any other liability for tbe 
accident. Although the modest fee — which never rose beyond £21 — was covered 
by the motor insurance policy;? it was often resented by the motorist to whom the 
bill was first sent. The 1999 Act abolishes the right of NHS hospitals to make this 
charge.!? Second, hospital treatment — whether as an in-patient or out-patient — was 
a recoverable cost but only if an insurer made a compensation payment for 
personal injury. Costs were individually assessed, but were not to exceed a 
maximum of £3,000.!! The 1999 Act specifies set charges, raises the maximum to 
£10,000, and centralises the collection system to make it much more efficient. 
There were considerable administrative problems in recovering the charges that 
could be made under the old scheme. Collection was left in the hands of the local 
hospitals, trusts or doctors themselves. This decentralised approach meant that 
recovery varied considerably, being officially described as ‘patchy’,!? and even as 


4 The Regulatory Appraisal Of The Road Traffic (NHS Charges) Bill (1998) annex 2. 

5 There will thus be an increase of between 60 and 80 per cent in the amount recovered. According to 
information supplied to the author by the DSS Analytical Services Division, £201.5 million in benefits 
was recovered in the financial year 1998-1999. For a history of the amounts recovered see R. Lewis, 
"Deducting Which Benefits From What Heads Of Damage? [1999] Journal of Personal Injury 
Litigation 11. 

6 The Regulatory Appraisal Of The Road Traffic (NHS Charges) Bill (1998) pera 10.5 

7 The Association of British Insurers estimated an additonal £2 million, raising the cost of notifying each 
claim by about £10. 

8 The charges were contained in the Road Traffic Act 1930 but were not levied until 1934. 

9 Because of the Road Traffic Act 1988 s 158. 

10 However, it can still be made by General Practitioners or, for example, retired or off-duty hospital 


doctors. 

11 By the Road Traffic Accidents (Payment for Treatment) Order SI 1995 No 889 for patients receiving 
out-patient treatment hospitals could charge up to £295, and for those treated as in-patients up to £2949 
These 1ncreased the sums specified in the Roed Traffic Act 1988 s 157. 

12 Para 4 of the Explanatory Notes to the 1999 Act. 
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‘a shambles'.!? Relevant patients had to be identified and the progress of their legal 
action monitored over some years. The cost of collection was extremely high 
compared to the limited amount that could be recovered, consuming about a 
quarter of the money obtained from the insurers.!^ The cost-effectiveness of the 
operation was therefore called into question: overall only a small percentage of the 
potential revenue was being recovered and this was being done at a high cost.}5 

Although Government urged hospital trusts to improve their arrangements to 
collect the charges, it was not until 1996 when the Law Commission issued its 
Consultation Paper on medical expenses that a more extensive system for 
recovering the costs of treatment was canvassed.!6 The Commission proposed 
extending the powers to collect charges so as to include all tortfeasors causing 
personal injury, and not just insurers who were responsible for road accidents. 
Without waiting for the Law Commission to make its final report, the new Labour 
government announced in its first budget in July 1997 that it intended to recover 
from insurers the full cost of treatment. However, this was to be done only for the 
existing class of cases for which some payment was already required, that is, for 
those involving road accidents." Eighteen months later a Bill was introduced to 
Parliament and the Road Traffic (NHS Charges) Act came into force in April 1999. 
Its effect is to substitute a centralised recovery system for the haphazard local and 
limited system which previously applied. The right of individual NHS hospitals 
and trusts to levy payment has been removed. In its place insurers making a 
compensation payment in road accident cases are now required to apply to the 
CRU for a certificate of NHS charges, and pay the required amounts within 14 
days of paying any damages to the claimant. The charges themselves have also 
been increased to reflect more closely the actual costs involved. 

The new scheme is confined to the same area — road traffic accidents — as the 
previous legislation. The Law Commission has yet to report upon the wider 
principle, upon which it sought consultation, of allowing recovery for all forms of 
tortiously caused personal injury. However, we now have a scheme in force which 
can easily be expanded to cover other accidents. 


Justifying the recovery of costs in principle 


In its Consultation Paper the Law Commission argued that there was a principled 
case for recovering NHS costs. The restitutionary principle of unjust enrichment 
was thought to support such recovery. In addition, there were analogous situations 
where benefit was already being recovered. First, as discussed above, insurers were 
already obliged to pay hospital expenses in any case where they made a 
compensation payment in respect of death or personal injury arising out of a road 


13 Frank Dobson, Secretary of State for Healtb, HC Deb vol 322 col 161 8 December 1998. 

14 Report of the NHS Scrutiny Programme, The Collection Of Fees By Health Authoritles Under The 
Road Traffic Act 1972 (DHSS 1985) 

15 According to the Regulatory Appraisal Of The Road Traffic (NHS Charges) Biil (1998) para 5 £13 
milhon was recovered by trusts and hospitals in England in 1995-1996, whereas the full cost of 
treatnent was estimated as £108 to £145 million. Even with the limits on recovery under the old 
scheme it was estimated that the NHS was losing between £37 and £52 million a year. See also HC Deb 
col 745 22 July 1997. In 1996—1997 of the 429 NHS trusts 190 claimed nothing from insurers. 

16 Consultation Paper No 144 Medical, Nursing And Other Expenses (1996) para 3.19 et seq. See Leech, 
'Recoupment Of NHS Medical Treatment Costs After Compensation Claims’ (1997) 147 New Law 
Journal 663. 

17 HC Deb col 315 2 July 1997. 
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accident. Second, private medical insurers are entitled to rely upon their right of 
subrogation to reclaim from tortfeasors the costs of care they provide. It was 
argued that the NHS should not be treated differently. However, there is some 
doubt about whether private insurers in practice make extensive investigation into 
whether their patients have been tortiously injured in order to rely upon their right 
to reclaim the treatment costs.!? Finally, as already noted, since 1990 the state has 
been able to recover social security benefits from compensators. 

Arguments against extending recovery to NHS costs emphasised that the 
principle involved was capable of a much wider application. There seems every 
reason for extending it to apply not only to accidents at work but to all tortiously 
caused injuries. According to insurers the argument could then be taken further: 
why not collect the costs of self-inflicted injuries to oneself such as those resulting 
from abuse of tobacco, alcohol or drugs? Again, if the NHS is to be able to recover 
costs why not the police force, the fire brigade or other public emergency 
services?/? In particular, local authorities may be keen to recover on a statutory 
basis the cost of the long-term care they provide for accident victims.” The Law 
Commission, in only a Consultation Paper,?! had little to say about such extensions 
of the recovery principle. 

Another objection only briefly considered by the Commission was that the 
recovery of such costs would be pointless if what was taken with one hand was 
merely given back with the other. This might happen where money is recovered 
from those who pay for liability insurance only for it to be used for the general 
benefit of taxpayers. These two groups substantially overlap for, in one way and 
another, it has been argued that we all pay for the costs of the tort system. Rather 
than embarking upon the individual assessment of costs it could be more efficient, 
for example, simply to raise the tax which is already collected upon the premiums 
paid for liability insurance.7 However, the Commission rejected this view, arguing 
that the two groups — taxpayers and premium payers — are not identical. Instead it 
opted for recovery of costs for a reason which others have seen as based on dubious 
economics: because recovery 'confines the cost of tort compensation to those who 
benefit from activities leading to tort liability’. Whether the costs created by 
motoring accidents are confined to motorists alone and not distributed to the 
community at large is very much open to doubt.”4 


18 But see Andrew Dismore noting that as a claimants’ solicitor he had been required to recover thousands 
of pounds on behalf of insurers: HC Deb vol 322 col 198 8 December 1998. 

19 Association of British Insurers, Response to Law Commission Consultation Paper No 144, September 
1996. 

20 cf Avon County Council v Hooper [1997] 1 All ER 532, affirming the first instance decision (1995) 25 
BMLR 296. See Stewart, ‘Recovery Of Cost Of Local Authority Services’ [1999] Journal of Personal 
Injury Litigation 27. Claimants’ lawyers have been advised to seek an indemnity from defendants 
against the possibility of such repayments being required. See (1997) 7 Association Of Personal Injury 
Lawyers Newsletter 9. 

21 n 16 above. 

22 The Regulatory Appraisal of the Road Traffic (NHS Charges) Bill 1998 failed to consider whether 


company would have to agree a share of the total and apportionment between them would be 
contentious if not impossible’ 

23 n 16 above para 3.25 

24 P. Cane, Attyah’s Accidents, Compensation And The Law (London: Butterworths, 6th ed, 1999) 339— 
342. P.S. Atiyah, The Damages Lottery (Oxford: Hart, 1997) See also J.G. Flemung's views discussed 
in the conclusion to this aracle. 
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Practical problems 


In addition to the problems of principle, the Law Commission recognised that there 
were a series of practical hurdles to be overcome in order to put in place 
to recover NHS costs. In particular, any new system had to be cost- 
effective. This would be easier to achieve, firstly, if there were no ceilings imposed 
on recovery for then the Commission estimated that up to £120 million could be 
reclaimed. Secondly, to reduce the administrative burden of assessing the cost of 
NHS treatment a standard tariff per patient could be adopted instead of an 
individualised assessment in each and every case. Another possible objection to the 
scheme was that it migbt hinder the litigation process by delaying the settlement of 
claims. However, the Association of Personal Injury Lawyers was not concerned 
about this and instead was hopeful that recovery would encourage insurers to 
organise private care regimes at an earlier stage in the proceedings, and persuade 
them to adopt an approach to the injured person's condition which extended 
beyond consideration of damages alone.» This rather optimistic expectation is not 
shared by many claimant lawyers. 
A final concern of the Commission was the difficulty in practice of establishing 
a recovery scheme based upon that then operating for social security recoupment. 
At that time insurers were able to deduct all the recouped benefit from the damages 
they paid to the injured person. It would not be right to allow them to deduct NHS 
costs as well. A completely separate collection system was therefore envisaged 
with the creation of another CRU. However, the social security recovery scheme 
was revised in 1997 with the result that insurers became liable to repay benefit 
even if they could not set it off against damages. This, and other changes, enabled 
NHS recovery to be incorporated relatively easily into the revised procedures now 
used by CRU to recover welfare benefits. 


The new scheme of recovery 


The liability to pay the appropriate charge to cover the relevant NHS treatment 
now arises where a compensator makes a payment in respect of injury or death 
resulting from the use of a motor vehicle on a road. The use of the vehicle must be 
such as to attract the compulsory insurance provisions of the Road Traffic Act 
1988. Among other things this means that the recovery scheme does not affect the 
one million vehicles operated by the Crown.26 A charge is made for the cost of any 
treatment or examination given in an NHS hospital except where it is provided on a 
private basis.7/ Unlike the benefit recovery scheme, a charge can be made for NHS 
costs even in the case of death. The definition of a ‘compensation payment’ which 
triggers the charge is essentially the same as that under the social security 
scheme.7?? It is broadly defined to include almost all aspects of the payment of 
damages in tort for personal injury. For example, it does not matter whether the 
payment 1s the result of an ex gratia settlement as opposed to a court order. Nor 
does it make any difference if the damages are reduced for contributory 
negligence; there is no pro rata reduction in the charge made. A compensation 
payment includes one made by the Motor Insurers Bureau, even though this 


25 APIL, Response To Law Commission Consultation Paper No 144, March 1997, para 4.3.2. 
26 HL Deb col 1559 2 March 1999. 

27 1999 Act s 1 (6). 

28 For a detailed analysis see Lewis, n 2 above, ch 13. 
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organisation did not have to pay under the old NHS charges scheme when it 
awarded compensation to the victims of uninsured and hit-and-run drivers.? The 
legislation is retrospective in that it affects all payments made from 5 April 1999, 
even though the date of accident may have been much earlier than this. 


The Certificate 


The mechanism for collecting payment involves CRU issuing a Certificate of NHS 
charges in much the same way as it issues a Certificate of Recoverable Benefit for 
social security purposes. Compensators already have a duty to inform CRU of all 
claims of compensation made against them. Further information gathering powers 
are in the new legislation.?! The compensator must now supply details of whether, 
where and when hospital treatment was given as a result of the accident. This 
information should therefore be forwarded by claimants' representatives when first 
making contact with the compensator. In the normal course of events the only 
information needed is whether treatment as an out-patient or in-patient was received 
and, if the latter, the number of days of admission. However, in every case the NHS 
hospital itself will be contacted by CRU to verify the details supplied by the 
compensator.?? The result of this information gathering is that the CRU has become 
a key statistical source in relation to certain aspects of the personal injury system. 

In the case of social security benefit the compensator must apply for a certificate 
of benefit before making a compensation payment. However, in the case of NHS 
costs, although the compensator may apply beforehand, he can defer application 
until after making the compensation payment.?? For administrative convenience 
compensators may wish to apply before making a compensation payment because 
they will then be able to combine the repayment of benefits with the NHS costs 
due. Both transactions can be conducted at the same time and one cheque sent to 
CRU. 

The DSS has only to issue a certificate ‘as soon as is reasonably practicable, ?4 
and is not constrained by the 28 day limit which applies in the case of benefits. 
This is partly because CRU is dependent upon the NHS trusts to supply the 
information necessary to issue a certificate. However, delay in issuing a certificate 
ought not to delay settlement of a case because, if necessary, the insurer can pay 
the charges for treatment after settlement. It is important to remember that, unlike 
social security recovery, repayment of NHS costs cannot affect the damages the 
injured person himself receives. The NHS certificate may be valid indefinitely, or 
it may expire on a specified date or after a specified event. It will specify the 
amount of payment due, if any. Although it notes the number of relevant days of 
treatment, it does not contain details of exactly how the charges have been 
computed. However, these further particulars can be obtained by the compensator 
if a separate application is made for them.?* 


29 Because the MIB was not liable to pay for the cost of treatment under the old scheme it has been 
protected against the retrospective effect of the 1999 Act. SI 1999 No 785 reg 17 provides that it is no 
to be hable for NHS charges 1n relation to accidents which occurred before the legislation came into 
force on 5 April 1999. 

30 Except in the case of MIB cases as noted above 

31 1999 Act s 11 and SI 1999 No 785 regs 2 and 7. 

32 Information supplied by the NHS Executive, Finance and Performance Directorate. 

33 1999 Act s 2 (8) and SI 1999 No 785 reg 2. 

34 1999 Act s 2 (2). 

35 1999 Act s 3 (6) and SI 1999 No 785 reg 6. 
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The charges 


The regulations set charges at a level which it is intended should result in the 
recovery of the full cost of the relevant NHS treatment when the overall accident 
picture is considered.** The charges are simple to calculate and consist of two 
elements.?7 First, there is a set fee for patients treated or examined in accident and 
emergency departments or out-patient clinics, regardless of the number of times 
the patient has to attend hospital. Initially this fee is set as £354. Second, there is a 
daily rate for patients admitted to hospital for treatment. Initially this fee is set as 
£435 a day, beginning on the day of admission and rising with every midnight stay, 
with the day of discharge from hospital being disregarded. 

In addition there is a ceiling for costs for treating any one patient. This is 
£10,000, more than three times the limit that applied under the old scheme. There 
are also further limits to the amount to be paid if the injury occurred before 2 July 
1997, the date of the Chancellor's budget speech which announced the intention to 
recover more closely the actual cost of NHS treatment.?? The charges are based on 
a detailed study of costs in which it was found, for example, that a person admitted 
to hospital as a result of a road accident spends on average 8.1 days as an in- 
patient.°? This produces an average charge per traffic victim of about £3,500. 

As with social security recovery, the charges must be paid within 14 days of 
settlement, the liability being upon the ‘person making the compensation 
payment’. However, it is extraordinary that there are no special provisions for 
failing to comply with these deadlines. The official reason for this is because of the 
faith government has in insurers.40 Whereas the social security benefit recovered 
ultimately goes into the coffers of the Treasury, the 1999 Act provides for the NHS 
money recovered to be returned within 40 days to the relevant trust or body 
responsible for managing the hospital providing the treatment.*! Regulations deal 
with the more complicated cases where treatment was received at more than one 
hospital, or where more than one compensator is involved.4? 

A certificate can be challenged either by asking CRU to review what they have 
done or by making an appeal. The basis for an appeal is modelled on that for social 
security so that, for example, it cannot be made until the claim has been disposed 
of and payment made for the NHS charges.*? The most likely ground for an appeal 
is that based on causation and arguing that the certificate takes into account 
treatment which is not in respect of the relevant road accident.“ Appeals lie to new 


38 For these old cases the charges are not to exceed the maxima which applied under the former system, 
these being for out-patient treatment £295, and for the in-patient treatment a daily rate of £435 up to a 
maximum of £3,000. SI 1999 No 785 reg 3. 

39 The Regulatory Appraual Of The Road Traffic (NHS Charges) Bill (1998) annex 2. 

40 HL Deb vol 596 col 1448 2 February 1999. 

4] 1999 Act s 13, and SI 1999 No 785 reg 8. 

42 1999 Act s 14 (1) and SI 1999 No 785 reg 13. 

43 1999 Act 3 7 (2). 

44 1999 Act s 7(1Xb). See, for example, the concerns about hospital caused infections and pre-existing 
injuries raised in HC Standing Committee B col 9 15 December 1998. 
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Unified Appeal Tribunals set up under the Social Security Act 1998, but thereafter, 
unlike in benefit recovery cases, there is no appeal on a point of law to the Social 
Security Commissioners. Instead resort must be had directly to the High Court.^ 


Conclusion: trends in collateral benefits and community 
responsibility for accidents 


Elsewhere I have identified the different solutions to the poe posed by 
collateral benefits, and set them in their historical context.*° In the nineteenth 
century damages generally took no account of other sources of compensation and 
plaintiffs were able to cumulate benefits.“ In the twentieth century judges became 
increasingly uncertain as to whether cumulation should be replaced by a policy of 
reducing damages to prevent what was perceived as overcompensation of 
plaintiffs. By the 1980s there had been a ‘clear shift of approach against double 
recovery'4? with the result that large deductions were possible to take account of 
certain social security benefits. Except where statute declared otherwise,” 
reduction had replaced cumulation as the orthodox rule. However, there was then 
still little scope for a third solution, recoupment, which allowed the compensating 
source to recover from the tortfeasor the cost of the support it had given to the 
injured person. 

This inability of the state to recover the cost of welfare provision for those 
tortiously injured could not withstand the pressures of Thatcherite economic 
theory. The subsidy given to insurers as a result of the policy of reduction was as 
anathema to free market idealists as the apparently wasteful overcompensation 
resulting from cumulation. As a result, after some delay, the comprehensive 
statutory scheme for recovering social security benefit was set up and came into 
operation in 1990. It was then judicially extended to the recovery of local authority 
care costs, and now, by another statute, it has been introduced to enable a drip feed 
of money to be set up for the hard pressed NHS. Recoupment has thus become the 
favoured solution. 

All this seems a world away from the trend in favour of community 
responsibility and community payment for injury identified in a famous article 
by John Fleming in 1966, and recently highlighted by Harold Luntz.?! Fleming 
noted that Britain was in the vanguard in rejecting the economic calculus requiring 
particular activities to bear their full costs. He thought this ‘insensitivity for finer 
discriminations between different ''risk communities’’’ was least objectionable in 
the case of road accidents because transport is an activity from which we all 
benefit. In his view it made little difference whether the bill was paid by general 
taxation or by the insurance premium paying community. The contrast with the 


45 1999 Act s 9 and SI 1999 No 786 reg 12. 

46 R. Lewis, ‘Deducting Collateral Benefits From Damages: Principle And Policy’ (1998) 18 Legal 
Studies 15 

47 The seminal case which deals with insurance policy monies is Bradburn v Great Western Railway Co 
(1874) LR 10 Exch 1. 

48 Law Commission, Collateral Benefits Consultation Paper No 147 (1997) para 2 103. 

49 Most notably in Hodgson v Trapp [1989] AC 807. 

50 Law Reform (Personal Injuries) Act 1948 

51 ‘The Collateral Source Rule And Loss Allocation In Tort’ (1966) 54 Cal L Rev 1478. See H. Luntz, "The 
Collateral Source Rule Thirty Years On’ in P. Cane and J Stapleton (eds), Essays In Celebration Of John 
Fleming (Oxford: Clarendon, 1998) 406. Of course, community responsibility was one of the five guiding 
principles of the Woodhouse Report which heralded the far reaching changes set in place in New Zealand. 
Royal Commission Of Inquiry, Report On Compensation For Personal Injury In New Zealand (1967). 
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Law Commission views examined earlier could not be greater. Fleming thought 
that community responsibility would eventually lead to a review of the future of 
tort liability.5? In fact, in later years the tort system, far from being abolished or 
falling into decline, has been made even more important in this country. The 
number and type of claims and the level of damages now available far exceed what 
might have been projected by even the most ardent tort supporter who opposed 
Fleming's views over thirty years ago. The recent work of the Law Commission in 
reviewing the law of damages generally adds to the importance of tort law. It is 
somewhat ironic that it is in other parts of the common law world, and not in 
Britain, that restrictions have been placed on its use. Tort flourishes here, and 
Britain is no longer in Fleming's vanguard. 

As part of this continued expansion of tort the Road Traffic (NHS Charges) Act 
1999 Act further extends the recoupment principle. In doing so it reasserts the 
primacy of the tort obligation with its attendant support for individualism and its 
rhetoric of punishing wrongdoers — no matter how difficult it may be to identify 
them or make them pay in practice. Irrespective of how expensive, irrational, or 
even grossly unfair the fault principle appears in practice each pound of cost is to 
be counted and allocated its ‘proper’ place. It is insurers — or rather their 
policyholders and indirectly all of us — who must pay. The resulting 'stealth tax'?? 
is a convenient political method of raising revenue, and the hypothecation which 
allocates that money to particular hospitals is superficially attractive. But the 
recoupment principle applied to benefits and health costs entrenches the tort 
system as a part of the means for raising public revenue. The wastefulness and 
inequities of the basic principle upon which that system is founded — the fault 
principle — are lost in the narrower focus and in the political expediencies of the 
moment. The recovery of NHS costs is but a symptom of a New Labour desire to 
make the public services more efficient in terms which a Thatcherite would 
approve, but which would dishearten many welfarists. The problem of collateral 
benefits concerns the interrelationship of compensation systems and welfare states, 
and like other aspects of the tort system, it has a political dimension which merits 
closer examination.” 





52 Luntz, n 49 above. 

53 Ann Widdecombe called it a ‘tax on accidents’ HC Deb vol 322 col 166 8 December 1998. 

54 cf the political and social context examined in my previous note of another recent statutory 
development in damages law ‘‘“Whispering In Appropriate Ears:" Lobbying And The Damages Act 

1996’ (1996) 60 MLR 230. 
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CASES 


Policing Flawed Police Investigations: Unravelling the 
Blanket 


Laura C.H. Hoyano* 


In 1988, the House of Lords in Hill v Chief Constable of West Yorkshire! struck out 
a claim by the mother of the twenty-first victim of the ‘Yorkshire Ripper’, alleging 
that the West Yorkshire police had negligently failed to collate information they 
possessed pointing to Peter Sutcliffe as a likely suspect, and so did not arrest him 
before he could strike again. The plaintiff failed to clear the ‘proximity’ hurdle to 
establishing a duty of care on the basis that Ms Hill was ‘one of a vast number of 
the female general public’ at risk from Sutcliffe, but ‘at no special distinctive 
risk'.? Lord Keith however wished to block the way of future plaintiffs and so 
enumerated the public policy grounds against the existence of potential liability in 
principle. While acknowledging the salutary effect of potential tort liability on the 
standards with which many activities are conducted, this could not be said of police 
activities: 
The general sense of public duty which motivates police forces is unlikely to be appreciably 
reinforced by the imposition of such liability so far as concerns their function in the 
investigation and suppression of crime. From time to time they make mistakes in the 
exercise of that function, but it is not to be doubted that they apply their best endeavours to 
the performance of it.? 


The imposition of liability could lead to the investigative operations of the police 
being carried out in a 'detrimentally defensive frame of mind'. The floodgates 
spectre was raised, as well as the harmful diversion of police resources from 
suppressing crime to defending policy and discretionary decisions in the elaborate 
post-mortems of closed investigations which litigation would entail.4 Hill thus 
recast tort law as the enemy, not the instrument, of public policy. 

This trenchant list of policy grounds militating against any role for negligence 
law in the sphere of criminal justice has prompted the lower English courts to 
refuse even to countenance the possibility of an actionable duty of care arising 
from the conduct of a police investigation.5 The only exception thus far has been 


* Wadham College, Oxford. I am indebted to Alison Young (Balliol College, Oxford), Roger Brownsword 
(Sheffield University) and to Allan Hoyano for their comments on previous drafts. 

1 [1989] 1 AC 53, [1988] 2 All ER 238 (all citations hereafter to All ER). 

2 ibid 243. 

3 ibid. 

4 ibid 243—244. 

5 Alexandrou v Oxford [1993] 4 All ER 382 (CA); Osman v Ferguson [1993] 4 All ER 344 (CA); 
Ancell v McDermott [1993] 4 All ER 355 (CA) See also Calveley v Chief Constable of Merseyside 
[1989] 1 AC 1228 (HL) (no duty of care owed by investigators to police officers suspected of 
disciplinary offences to conduct the i on expeditiously) and Hughes v National Union of 
Mineworkers et al [1991] 4 All ER 278 (QB) (no duty of care owed by senior police officers to 
subordinates respecting the deployment of police forces to control serious public disorder). 
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Swinney v Chief Constable of the Northumbria Police,9 where a police officer gave 
an express undertaking to an informer to keep her involvement in a murder 
investigation confidential, which the Court of Appeal viewed as arguably giving 
rise to a special relationship to take reasonable care to honour the undertaking. 

On a wider front, Hill signalled a return to the ‘category’ approach to duty of 
care eschewed by Lord Atkin in Donoghue v Stevenson,! whereby negligence law 
once again resembles a patchwork quilt, with certain classes of decision-makers 
enjoying immunity, usually on policy grounds.’ Thus the English species of 
incrementalism has embraced certainty at the expense, some would say, of both 
flexibility and over-arching coherence.? 

Two recent decisions from the European Court of Human Rights and from 
Canada concerning flawed police investigations have uncovered constitutional 
facets to negligence principles. While these Courts take somewhat different 
approaches to the human rights arguments, their willingness to pierce the rhetoric 
of the implications of judicial scrutiny of police investigations suggests that the 
current English approach is misconceived. 


Osman v The United Kingdom 


The evidence before the European Court of Human Rights 


Osman? is a tragic tale of obsession. Several crucial aspects of the events leading 
up to that tragedy remain in dispute between the parties because the evidence was 
never presented to a trier of fact, as is typical of the landmark cases on duty of care. 
To place the reasoning of the European Court of Human Rights in its proper 
context it is necessary to review in some detail the evidence considered by that 
Court which would have been tendered at trial had the plaintiffs been permitted to 
proceed with their action. 

The undisputed evidence told the following story. A schoolteacher, Paul Paget- 
Lewis, developed a fixation with his 14 year-old pupil, Ahmet Osman. This came 
to the attention of the headmaster, John Prince, in 1986; Paget-Lewis offered to 
resign but was dissuaded from doing so by a deputy head teacher, Kenneth Perkins. 
In January 1987 Mrs Green, the mother of Leslie Green, another pupil at the school 
and the Osmans' neighbour, complained to the school that Paget-Lewis had been 
following her son home after school and harassing him. She alleged that Paget- 
Lewis had been spreading rumours that her son had engaged in deviant sexual 
practices and that he objected to her son's friendship with Ahmet. It was not until 
early March, after Mrs Green made a formal complaint, that the school further 


6 [1996] 3 All ER 449 (CA). For the latest permutation of the ‘assumption of doctrine, 
see Costello v Chief Constable of the Northumbria Police [1999] 1 All ER 550 (CA) (police inspector 
assumed a duty of care in operational circumstances to a pamor officer when he failed to intervene 
when she was assaulted by a prisoner). 

7 [1932] AC 562 (HL). 

8 eg builders to subsequent purchasers for dangerous defects: Murphy v Brentwood LBC [1991] 1 AC 
398 (HL); ship surveyors to cargo owners: Marc Rich & Co v Bishop Rock Marine Co Ltd [1996] AC 
211, [1995] 3 All ER 307 (HL) (all citations hereafter to All ER); social workers to children at risk: X 
(Minors) v Bedfordshire County Council [1995] 2 AC 633, [1995] 3 All ER 353 (HL) (all citations 
hereafter to All ER); educational psychologists employed by local education authorities to pupils: 
Phelps v Hillingdon London Borough Council [1999] 1 All ER 421 (CA). 

9 ee ee ee 

10 Case 87/1997/871/1083; available st <http://www.dhcour.coc.fr/eng/OSMAN®20ENG.himb. (all 
citations hereafter refer to paragraph numbers of the judgment). 
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investigated the matter. In a series of interviews with Prince and Perkins, Paget- 
Lewis admitted that be had accused Leslie of being a sexual deviant, had followed 
him home, and had told other pupils that the boys bad a sexual relationship. He 
also acknowledged giving Ahmet money and presents and taking photographs of 
him. Perkins formed the view that Paget-Lewis was in a highly irrational state of 
overpowering jealousy of the friendship between the boys, and recommended that 
he seek psychiatric help. Ahmet reported veiled threats from Paget-Lewis that he 
would be able to find bim were he to change schools. The headmaster assured the 
Osman family that the school would monitor the situation closely to ensure that 
Ahmet would be safe, and told Ahmet never to be alone with Paget-Lewis. 

By this time, the headmaster had met with the police four times over a fortnight to 
discuss the situation, but the police kept no notes of the information relayed to them. 
Meanwhile, graffiti appeared around the school accusing Leslie and Ahmet of 
homosexual acts, and the files relating to Ahmet and Leslie and staff disciplinary 
matters were stolen from the school office. Paget-Lewis denied any responsibility 
for these incidents, but circumstantial evidence implicated him. On 23 March 1987 
Ahmet transferred to a different school, but owing to curriculum difficulties he had 
to return two weeks later. On 14 April 1987 Paget-Lewis changed his name by deed 
poll to Paul Ahmet Yildirim Osman. Even more chilling was the discovery that 
Paget-Lewis’ real name was Ronald Stephen Potter, and that he had previously 
changed his name by deed poll to that of a pupil called Paget-Lewis whom he had 
taught at another school. In May 1987, Prince twice wrote to the Inner London 
Education Authority (ILEA) informing them that he was worried that some 
psychological imbalance might pose a threat to Ahmet’s safety, and recommending 
that Paget-Lewis should be removed from the school as soon as possible. On 4 May 
Prince met with two senior police officers to discuss these concerns. 

On 19 May Paget-Lewis was seen by Dr Ferguson, the ILEA psychiatrist, who 
reported that he had personality problems, and that ‘his judgement regarding his 
friendship with a pupil is reprehensibly suspect’, but nonetheless recommended 
that he remain teaching at the school and receive psychotherapy and counselling. 
The psychiatrist saw Paget-Lewis on two further occasions, and in early June 
recommended that Paget-Lewis take medical leave and not return to that school. 
After being suspended during an ILEA investigation for unprofessional behaviour, 
Paget-Lewis was formally reprimanded in early August, and was permitted to work 
as a supply teacher at two other local schools. 

Beginning on 21 May and continuing through November 1987, the Osman home 
was subjected to an escalating campaign of harassment, the perpetrator throwing a 
brick through windows of their house, bursting the tyres and smashing the windows 
of the family car, and committing other acts of criminal damage. Mr Osman reported 
all eight incidents to the police, although no police records were kept of some of the 
complaints. On 7 December 1987, Paget-Lewis' vehicle rammed a van in which 
Leslie was a passenger, apparently deliberately. The other driver gave a statement to 
the police a few days later indicating that after the accident Paget-Lewis had said: 
Tm not worried because in a few months PI be doing life’. 

Finally, on 17 December 1987 the police decided to arrest him on suspicion of 
criminal damage. Paget-Lewis was absent from his home as he was teaching that 
day. The police took no further action to arrest him other than requesting the ILEA 
to write him a letter requesting that he contact the police, whereupon Paget-Lewis 
did not return to the school. In January the police commenced a prosecution of 
Paget-Lewis for driving without due care and attention, and placed his name on the 
Police National Computer. Between January and March 1988 Paget-Lewis 
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travelled around England hiring cars in his adopted name of Osman and was 
involved in a number of accidents. He spent time at his home address during this 
period and continued to receive mail there. Nevertheless, the police made no effort 
to arrest him. On three occasions between 1 and 5 March 1988 Leslie Green saw 
Paget-Lewis wearing a black crash helmet near the Osman home. Mrs Green 
informed the police each time, but her calls were not returned. 

On 7 March 1988 Paget-Lewis returned with a shotgun which he had stolen in 
January, shot and killed Ali Osman (Ahmet's father) and seriously wounded 
Ahmet. He then drove to the home of Perkins where he shot and wounded him and 
killed his son. On being arrested early the next morning, Paget-Lewis asked police, 
tellingly, *why didn't you stop me before I did it, I gave you all the warning signs? 
In a formal police interview later that day, Paget-Lewis said that he had been 
planning the attacks ever since he lost his job, but had been hoping in the back of 
his mind that the police would stop him. 

Whether the police had been alerted about those warning signs, and had given 
promises of protection to the Osmans and school authorities, was strongly disputed 
by the UK government on behalf of the police. The investigating officers denied: 


e that they were informed by the headmaster in May 1987 of the graffiti and 
stolen files, and of Paget-Lewis’ changes of name; 

e that they told the school authorities in early May that they were investigating 
the stolen files and intended to search Paget-Lewis’s house, and that the 
headmaster should contact them if Ahmet went missing for more than one hour 
(notwithstanding that these statements were documented by the ILEA Head of 
Discipline); 

e  Paget-Lewis' own statement to police that he had told PC Adams in November 
1987 that the loss of his job was so distressing that he felt that he was in danger 
of doing something criminally insane; 

e that DS Boardman had assured the ILEA on 8 December 1987 and the 
headmaster on 16 December 1987 that the Osman and Perkins families would 
receive police protection, as recorded in contemporaneous memoranda by the 
ILEA and the headmaster; 

e that on 15 December 1987 DS Boardman had told the Osman family that he 
knew Paget-Lewis was responsible for the acts of vandalism, and gave them 
assurances about their safety; 

e that ILEA officials had left a detailed message with the police describing an 
interview with Paget-Lewis on 15 December 1987 in which he stated that he 
was in 'a totally self-destructive mood', blamed Perkins for all his troubles, 
and that he would not *do a Hungerford' in the school but would see Perkins at 
his home. 


Remarkably, the police could maintain these denials because of their own failure to 
make any detailed records whatever of these meetings, surely of itself evidence of 
a slipshod and lackadaisical investigation. Only a full trial could test the credibility 
of the conflicting stories from the participants in those meetings. Because Paget- 
Lewis pleaded guilty to two counts of manslaughter on the ground of diminished 
responsibility, there was no criminal trial, nor was there a full coroner's inquest 
because of the conviction.!! 


11 Coroner's Act 1988, s 16. 
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The tort case before the English courts 


Ahmet Osman and his mother sued the ILEA psychiatrist and the Commissioner of 
the Metropolitan Police in negligence. In 1992 the Court of Appeal allowed an 
appeal from the High Court and struck out the Osmans' statement of claim as 
disclosing no reasonable cause of action." McCowan LJ (Brown LJ concurring) 
considered that, unlike in Hill, the plaintiffs had an arguable case that there was 
very close proximity amounting to a special relationship between them and the 
investigating officers.!3 Nevertheless, he could not find any relevant distinction 
from the public policy reasoning in Hill which conferred on the police immunity 
from suit in negligence in the investigation and suppression of crime. McCowan LJ 
rejected the argument that where the class of potential victim was sufficiently 
proximate and small, and the source of the threat identified, the public policy 
arguments might not apply. He also rejected the plaintiffs’ attempt to restrict the 
immunity in Hill to policy decisions, leaving actionable operational decisions such 
as figured in their case.!^ The plaintiffs’ application to the House of Lords for leave 
to appeal was refused on 10 May 1993, and so they sought recourse in Strasbourg. 


The case under the European Convention on Human Rights 


The gist of the Osmans' complaint before the European Court was that the police 
had not taken seriously the clear warning signs evinced by an unbalanced, 
Obsessive and aggressive individual as early as May 1987, and that tbeir inertia was 
compounded by their failure to do anything to establish that Paget-Lewis was the 
author of the campaign of harassment and intimidation threatening the security of 
the family. It was only on 17 December 1987, ten days following the ramming 
incident, that a decision was finally taken to arrest Paget-Lewis. Even then the 
police seriously mishandled the situation by giving Paget-Lewis the opportunity to 
avoid arrest and abscond, and then failing to inform the Osman family of this 
occurrence and to keep a watch on their home. The applicants emphasised that 
Paget-Lewis had on three separate occasions stated that he intended to commit a 
murder and each of his statements came to the attention of the police. 

The European Commission of Human Rights, whilst accepting for the most part 
the police's version of events, declared the Osmans' application under Articles 2, 
6, 8 and 13 of the Convention admissible. The European Court of Human Rights 
(hereafter ECHR) unanimously upheld the plaintiffs' complaint that the ruling of 
the Court of Appeal had deprived them of the right of access to the courts, contrary 
to Article 681 of the Convention, but by a 17 to 3 majority dismissed the 
complaints under Articles 2 and 8.1? 


12 Osman and another v Ferguson and another [1993] 4 All ER 344 (CA), reversing Sir Peter Pain (19 
August 1991, unreported). 

13 n 12 above, 350. 

14 ibid 353. Beldam LJ also held that on grounds of public policy the claims were not maintamable but 
expressly reframed from expressing an opinion as to whether the facts, if proved, were sufficient to 
establish a relationship sufficiently proximate to found a duty of care (ibid 354). 

15 By a vote of 19 to 1 the Court considered that no separate issue arose under Article 13, 
an effective remedy for violations of the Convention, in light of its finding of a violation of Article 
6$1 (n 10 above, 157—158). 
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The duty to safeguard life and physical integrity: the analysis under 
Articles 2 and 8 


Article 2 of the Convention provides that everyone's right to life shall be protected 
by law, and Article 8 guarantees the right to respect for everyone's private and 
family life, the latter being interpreted as extending to preservation of a person's 
physical safety.!© It was common ground between the parties that Article 2 may 
imply in certain circumstances a positive obligation on a state to take preventive 
measures to protect an individual whose life is at risk from the criminal acts of 
someone, but the scope of the obligation was in dispute. The government 
maintained that the benchmark of infringement should be gross negligence or 
wilful disregard of the duty to protect life." The Court acknowledged the 
difficulties involved in policing modern societies, the unpredictability of human 
conduct, and the operational choices which must be made in terms of priorities and 
resources, but nevertheless devised a lower, but still stringent, standard: an 
applicant must show that the authorities knew or ought to have known of the 
existence of a real and immediate risk to the life of an identified individual from 
the criminal acts of a third party, and that they failed to take reasonable measures 
within their powers which might have been expected to avoid that risk.!5 

Applying this test, the Court concluded that since a psychiatrist who interviewed 
Paget-Lewis three times had concluded that he did not display signs of mental 
illness or a propensity to violence, it would be unreasonable to expect the police to 
have considered the actions reported by the school as those of a mentally disturbed 
and highly dangerous individual. None of the acts of vandalism could be described 
as life-threatening, and there was no evidence pointing to the involvement of 
Paget-Lewis. His cryptic threats could not reasonably be construed as a threat 
against the lives of the Osman family. At no decisive stage could it be said that the 
police knew or ought to have known that their lives were at real and immediate nsk 
from Paget-Lewis. Given that the police must discharge their duties in a manner 
which is compatible with the rights and freedoms of individuals, they could not be 
criticised for attaching weight to the presumption of innocence or for failing to use 
their powers of arrest or search, given their reasonably held view that they lacked 
the required standard of suspicion to use those powers, and that any action taken 
would not have produced concrete results.? A similar analysis warranted a 
dismissal of the application under Article 8.7? 


The right of access to a court: the analysis under Article 681 


These conservative findings under Articles 2 and 8 provide an important 
ive on the Court's subsequent analysis of English tort Jaw in relation to 
Article 681, the relevant parts of which provide: 


In the determination of his civil rights and obligations ... everyone is entitled toa... 
hearing by [a] ... tribunal . 


This provision has been interpreted since 1975 as embodying the ‘right to a court’, 
one aspect being the right to institute proceedings before courts in civil matters. 21 


16 n 10 above, 125. 

17 ibid 115. 

18 ibid 116. 

19 ibid 117-122. 

20 ibid 128—130 

21 See Golder v United Kingdom (21 February 1975, Series A no 18, 18, pera 36). 
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Because the Court's ruling that there was an infringement of the Osmans' right of 
access to justice has attracted strong criticism,~ its reasoning warrants close 
examination. 

The UK Government maintained that the Osmans failed at the third stage of the 
all-purpose test for duty of care, minted since Hill?? as the same public policy 
considerations dictated that it was not fair, just and reasonable to impose a duty of 
care on the police. Accordingly, since the applicants had failed to establish an 
essential ingredient of the duty of care under domestic law, they did not have any 
substantive right to which Article 681 could apply. Any other conclusion, the 
Government submitted, would result in tbe impermissible creation by the ECHR of 
a substantive right where none in fact existed in the domestic law of the 
Contracting State.4 The Court accepted the first premise of the Government's 
argument, that English law applies the ‘fair, just and reasonable’ criterion as part of 
the broadly applicable threshold test of duty of care. However, the Government's 
argument was neatly turned against it: 

The Court would observe that the common law of the respondent State has long accorded a 

plaintiff the right to submit to a court a claim in negligence against a defendant and to 

request that court to find that the facts of the case disclose a breach of a duty of care owed by 
the defendant to the plaintiff which has caused harm to the latter ... Although the applicants 
have argued in terms which suggest that the exclusionary rule operates as an absolute 
immunity to negligence actions against the police in the context at issue, the Court accepts 
the Government's contention that the rule does not antomatically doom to failure such a civil 

. action from the outset but in pnnciple allows a domestic court to make a considered 
assessment on the basis of the arguments before it as to whether a particular case is or is not 
suitable for the application of the rule. 


The Government skewered its own argument by citing Swinney v Chief Constable 

Northumbria% as an example of a case-by-case assessment contradicting the 

plaintiffs' assertion of absolute police immunity: 
On that understanding the Court considers that the applicants must be taken to have had a 
right, derived from the law of negligence, to seek an adjudication on the admissibility and 
merits of an arguable claim that they were in a relationship of proximity to the police, that 
the harm caused was foreseeable and that in the circumstances it was fair, just and 
reasonable not to apply the exclusionary rule outlined in the Hill case. In the view of tbe 
Court the assertion of that right by tbe applicants is in itself sufficient to ensure the 
applicability of Article 6§1 of the Convention.2Ó 


It remained to be determined whether the approach of the Court of Appeal 
deprived the Osmans of their Convention right to have the substantive legal tests 
for liability applied to the merits of their case. While the Contracting States enjoy a 
certain margin of appreciation, the final decision as to the observance of the 
Convention’s requirements rests with the ECHR, which must be satisfied that the 
limitations applied do not restrict or reduce the access left to the individual in such 
a way or to such an extent that the very essence of the right is impaired, and are 
proportionate between the means employed and the aim sought to be achieved.?’ 
Applying these criteria, the ECHR concluded: 


22 Discussed below, n 32. 
23 Sania nae ane [1990] 1 All ER 568 (HL) and Marc Rich, n 8 


a o eds: 
25 n 5 above. 


ee eer 
27 ibid 1 
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The reasons which led the House of Lords in the Hill case to lay down an exclusionary rule 
to protect the police from negligence actions in the context at issue are based on the view 
that the interests of tbe community as a whole are best served by a police service whose 
efficiency and effectiveness in the battle against crime are not jeopardised by the constant 
risk of exposure to tortious liability for policy and operational decisions. 
Although the aim of such a rule may be accepted as legitimate in terms of the Convention, 
. the Court must nevertheless, in turning to the issue of proportionality, have particular 
regard to its scope and especially its application in the case at issue. While the Government 
have contended that the exclusionary rule of liability is not of an absolute nature ... and that 
its application may yield to other public policy considerations, it would appear to the Court 
that in the instant case the Court of Appeal proceeded on the basis that the rule provided a 
watertight defence to the police and that it was impossible to prise open an immunity which 
the police enjoy from civil suit in respect of their acts and omissions in the investigation and 
suppression of crime. 
The Court would observe that the application of the rule in this manner without further 
enquiry into the existence of competing public interest considerations only serves to confer a 
blanket immunity on the police for their acts and omissions during the investigation and 
suppression of crime and amounts to an unjustifiable restriction on an applicant's right to 
have a determination on the merits of his or her claim against the police in deserving cases. 


In its view, it must be open to a domestic court to have regard to the presence of other public 
interest considerations which pull in the opposite direction to the application of the rule. 
Failing this, there will be no distinction made between degrees of negligence or of harm 
suffered or any consideration of the justice of a particular case. It is to be noted that in the 
instant case Lord Justice McCowan appeared to be satisfied that the applicants, unlike the 
plaintiff Hill, had complied with the proximity test, a threshold requirement which is in itself 
sufficiently rigid to narrow considerably the number of negligence cases against the police 
which can proceed to trial. Furthermore, the applicants’ case involved the alleged failure to 
protect the life of a child and their view that that failure was the result of a catalogue of acts 
and omissions which amounted to grave negligence as opposed to minor acts of 
incompetence. The applicants also claimed that the police had assumed responsibility for 
their safety. Finally, the harm sustained was of the most serious nature. 


For the Court, these are considerations which must be examined on the ments and not 
automatically excluded by the application of a rule which amounts to the grant of an 
immunity to the police. In the instant case, the Court is not persuaded by the Government's 
argument that the rule as interpreted by the domestic court did not provide an automatic 
immunity to the police.2? 
The British judge on the Court, Sir John Freeland, wrote a brief concurring 
judgment highlighting the discrepancy in approach by the Court of Appeal in 
Osman, which treated Hill as conferring on the police a blanket exemption from 
liability in negligence in investigating crime, and the later case of Swinney”? where 
the court had regard to possible countervailing public policy considerations, as 
well as finding it arguable that the police had voluntarily assumed responsibility 
for the plaintiffs’ safety — as the Osmans had argued in their case. The public 
policy exception, operating in this way, ‘is an inappropriately blunt instrument for 
the disposal of claims raising human rights issues such as those of the present 
case.’ 

The Osmans had claimed ‘just satisfaction’ under Article 50 of the Convention 
in an amount equivalent to the compensation for pecuniary and non-pecuniary loss 
which would have been payable in the domestic courts had their claim been 
permitted to proceed and had it succeeded in full. The ECHR, understandably, 


28 ibid 149—152 (emphasis added) 
29 n 5 above. 
30 ibid 2-3, 5. 
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declined to speculate as to the outcome of the domestic proceedings, and instead 
awarded each of them £10,000 plus costs ‘on an equitable basis’ for denial of the 
opportunity to obtain a ruling on the merits of their damages claim.?! Obviously 
this sum fell far short of what might have been recovered in their personal injury 
and wrongful death actions against the police. 


Lord Hoffmann’s critique of the intersection of tort law and the 
European Convention 


Lord Hoffmann has stated in this journal that the Osman decision ‘fills me with 
apprehension’ .*? His Lordship contends that the ECHR, under the guise of Article 
6 which says everyone is entitled to have his civil rights and obligations decided by 
a tribunal, has taken it upon itself to decide the content of those civil rights, which 
here meant the merits of the substantive tort rules governing duty of care. In so 
doing, His Lordship maintains, the ECHR is ‘challenging the autonomy of the 
courts and indeed the Parliament of the United Kingdom to deal with what are 
essentially social welfare questions involving budgetary limits and efficient public 
administration’ .3? 

Is this criticism justified? Parliament, exercising its autonomy, has seen fit to 
require the British courts to adjudicate issues arising under the Convention,* and 
in so doing to take into account any judgment of the ECHR.?5 Parliament has 
bound neither itself nor the British courts to act on any declaration of 
incompatibility by the ECHR.* If this amounts to an unjustifiable surrender of 
parliamentary autonomy, then that is a political, not a legal, issue. 

The ECHR had also given due warning that while Article 6§1 does not in itself 
guarantee any particular content for civil rights and obligations in the substantive 
law of the Contracting States,’ and so cannot provide a vehicle for their creation 
by the Convention enforcement bodies, the State does not enjoy unlimited scope to 
remove issues of civil liability from the jurisdiction of the courts.?? In Fayed v UK, 
the ECHR observed: 


[I]t would not be consistent with the rule of law and democratic society or with the basic 
principle underlying Article 6(1) — namely that civil claims must be capable of being 
submitted to a judge for adjudication — if, for example, a State could, without restraint or 
control by the Convention enforcement bodies, remove from the jurisdiction of the courts a 
whole range of civil claums or confer immunities from civil liability on large groups or 
categories of persons.?? 


Parliament must be taken to have known of this interpretation of Article 681 prior 
to incorporating the Convention into English domestic law. 


31 ibid 159—164. 

32 'Human Rights and the House of Lords' (1999) 62 MLR 159, 164 

33 ibid 

34 The Human Rights Act 1998 s 3(1) requires Britsh courts to interpret primary and secondary 
legislation in a way which is compatible with Convention rights. No explicit reference 1s made to 
bringing the common law into hne with the Convention, but arguably this is imphcit under s 6 which 
makes it unlawful for a public authonty, defined to include a court or tribunal, to act m a way which is 

le with à Convention 

35 Human Rights Act 1998 s 2(1X8). 

36 The Human Rights Act 1998 s 6(6), provides that failure to make a remedial order following a 
declaration of incompatibility cannot be subject to legal challenge; see also s 3(2Xb) and (c). 

37 James v UK (1986) 8 EHRR123, para 81 

38 Fayed v UK (1994) 18 EHRR 393, para 65. 

39 ibid para 66. 
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Lord Hoffmann argues that the case was really about the merits of the substantive 
tort law under which the Osmans were ‘bound to lose’, rather than about the right to 
a hearing; viewed from this perspective, the Osman case 'is as far as one can 
imagine from basic human rights'.*! However, a close examination of the Court's 
reasoning suggests that this criticism is less persuasive than it may initially appear. 

Interestingly, at several points in his critique His Lordship treats Hill as 
conferring blanket immunity upon the police,‘? without addressing the ECHR’s 
crucial point that the English courts themselves had already torn some holes in that 
blanket? particularly through the recently resurrected ‘assumption of 
responsibility’ justification for duty of care,^4 but then had denied the Osman 
plaintiffs the opportunity to prove that their case fitted within any of these 
exceptions or justified unravelling the blanket further. 

It is of vital importance to note that the ECHR did not require English courts to 
rescind public policy immunity from tort liability; rather, it said that the courts 
must permit litigants an opportunity to contend that countervailing public policy 
considerations dictate that immunity should not apply to their case. This does not 
mean that defendants can no longer bring cost-efficient interlocutory applications 
to strike out pleadings on the ground that they are immune from negligence suits, 
as Lord Hoffmann suggests;* it does mean that the court hearing such an 
application must approach the issue from the perspective that pape policy 
immunity does not automatically provide a ‘watertight defence’.4© The factors 
which the ECHR indicated might be relevant to an English court in deciding 
whether to apply the immunity rule in Hill — the alleged failure by an agent of the 
state to protect the life of a vulnerable child due to a catalogue of gravely negligent 
acts and omissions?" — brings Ahmet Osman's case much closer to ‘basic human 
rights' as they are commonly conceptualised. 

Thus it is strongly arguable that the ratio of Osman is quite narrow. Viewed in 
this way, the ECHR has not taken it upon itself to dictate to domestic courts the 
content of tort law rules? but rather, in the best common law tradition, has upheld 
the principle that the categories of negligence are not closed, and that tort law must 
be allowed the flexibility to develop incrementally. 

Lord Hoffmann stoutly defends the immunity conferred by Hill as being in line 
with other recent cases refusing to permit plaintiffs to sue public authorities for 
failure to deliver services which could have prevented their loss.49 But given the 
extensive police involvement responding to multiple complaints about the 
activities of Paget-Lewis over a period of 14 months, is Osman simply a case of 
nonfeasance? As the plaintiffs alleged that they, the school and the ILEA had 





40 n 32 above, 163. 

41 ibid 166. 

42 ibid 162, 163. 

43 In addition to Hill, n 1 above and Home Office v Dorset Yacht Co Ltd [1970] AC 1004 (HL), the 
ECHR examined Swinney v Chief Constable of Northumbria, n 5 above, Kirkham v Chief Constable 
of Manchester [1989] 2 QB 283 (CA) Rigby v Chief Constable of Northamptonshire [1985] 2 All ER 
985 (QB) and R v Dytham [1979] 1 QB 722 (CA) (n 10 above, 89-97). 

44 Spring v Guardian Assurance [1994] 3 WLR 354; Henderson v Merrett Syndicates Ltd [1995] 2 AC 
145 (HL); White v Jones [1995] 2 AC 240 (HL). 

45 n 32 above, 164 

46 n 10 above, 150. See also Palmer v Tees Health Authority (6 July 1999) TLR (CA) holding that 
Osman does not ber striking-out orders where in law proximity of relationship has not been 
established. 

47 n 10 above, 150. 

48 As Lord Hoffmann contends, n 32 above, 164. 

49 ibid 163. 
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received assurances that the police would act on their concerns and would protect 
the Osman and Perkins families, can it fairly be said in their case that ‘the person 
who has failed to receive the benefit [of public services] is no worse off than if it 
had not been provided in the first place’, as Lord Hoffmann asserts?9? Without 
such assurances, the Osmans might well have left the locality or made other 
arrangements to provide for their security; without a trial, it cannot be assumed that 
they did not rely upon the police to their detriment.5! 

His Lordship contends that public authorities are currently exposed to negligence 
actions only when they enter into relationships which have long been recognised as 
giving rise to a duty of care in private law, such as between a doctor or hospital and 
patient.?? While there may be an emerging trend in that direction,’ such reasoning 
does not appear in the seminal cases delineating the applicability of negligence law 
to public authorities. Indeed the House of Lords expressly eschewed such a 
limitation in Dorset Yacht Co Ltd v Home Office; Lord Diplock pointed out: 


To relinquish intentionally or inadvertently the custody and control of a person responsible 
in law for his own acts is not an act or omission which, independently of any statute, would 
give rise to a cause of action at common law against the custodian on the part of another 
person who subsequently sustained tortious damage at the hands of the person released.*5 


It would have been impossible to establish the existence of a free-standing duty of 
care absent the statutory power to imprison™ which, at least until the recent advent of 
privately managed prisons, was vested solely in public authorities. Dorset Yacht thus 
cannot be explained on the basis of Lord Hoffmann’s private/public distinction. 
Furthermore, it is unlikely that the ECHR ruling in Osman will force the English 
courts to adjudicate policy issues involving the efficiency of public administration 
and the allocation of limited public resources, as Lord Hoffmann fears.57 Nowhere 
does the ECHR challenge the distinction between policy and operational 
decisions?* which the House of Lords delineated to protect public authorities 
from inappropriate litigation in Dorset Yacht? and Anns v Merton LBC and 
recently further elaborated in Rowling v Takaro,®! X (Minors) v Bedfordshire,& 
and Barrett v Enfield London Borough Council. While Lord Hoffmann was a 
vocal critic of this doctrine in Stovin v Wise, and I have no particular desire to 


50 ibid. 

51 In Stovin v Wise [1996] 3 All ER 801 at 827, 828—830, 832 (HL), Lord Hoffmann appeared to accept 
that specific reliance by a member of the public upon the exercise by a public authority of statutory 
powers might give rise to a duty in private law to act. 

52 n 32 above, 163. 

53 See Bruce Feldthnsen, ‘Failure to Confer Discretionary Public Benefits: the Case for Complete 
Negligence Immunity’ [1997] Tort L Rev 17, 18. 

54 n 43 above, 1065. 

55 ibid 1066-1067. 

56 See Douglas Brodie, "Public Authorities — Negligence Actions — Control Devices’ (1998) 18 LS 1, 
4-7. 

57 n 32 above, 162, 164. 

58 For a useful mapping of the different layers of the policy/operational distinction, see Rebecca Bailey- 
Harris and Michael Harris, “The Immunity of Local Authorities in Child Protection Functions — Is the 
Door Now Ajar?' (1998) 10 Child and Family LQ 227, 228-232. 

59 n 43 above. 

60 [1978] AC 728, 754 per Lord Wilberforce. 

61 [1988] AC 473, 501 (PC) 

62 n 8 above, 737—738 per Lord Browne-Wilkinson. 

63 [1999] 3 WLR 79 (HL), per Lord Stynn, 95-99, and per Lord Hutton, 102-111. 

64 n 51 above, 826-827, 830. See also S.H. Baley and MJ. Bowman, "Ihe Policy/Operational 
Dichotomy — a Cuckoo in the Nest' (1986) 45 CLJ 430; Feldthusen, n 53, 19-21; Hon. John Doyle 
and Jonathan Redwood, "The Common Law Liability of Public Authorities: the Interface between 
Public and Private Law’ [1999] Tort L Rev 30. 
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defend it, it remains intact and so should not be overlooked,55 as it would serve to 
shield a very broad range of discretionary decision-making in the law-enforcement 
field from judicial scrutiny. If the pleadings disclose that the alleged flaws in the 
investigation were attributable to budgetary or other factors influenced by policy 
considerations, or to discretionary operational decisions which were reasonable, 
then the court is likely to find that the exercise of statutory powers is not 
justiciable, and so dismiss the action." Even where it is alleged that particular 
operational decisions fall outside the scope of reasonable GISCTE HOD; the plaintiffs 
would still have to satisfy the three-stage test for duty of care,“ with proximity of 
relationship between them and the police likely to prove very problematic. It is 
noteworthy that the Law Lords have been reluctant to intervene to grant judicial 
review of discretionary decisions within the operational remit of the police, 
without evincing any apparent difficulty in identifying the boundaries of the 
discretion.9? 

In Osman, there was no suggestion that the police's failure to arrest Paget-Lewis 
was due to a paucity of resources to dedicate to the investigation or to a policy 
decision not to act on the numerous complaints. While the policy/operational 
divide may sometimes be difficult to discern, it should have been relatively 
straightforward to apply here: even if the decision to arrest a suspect might 
conceivably fall within the realm of non-justiciable discretion, surely the 
inexplicable failure to implement that decision with any zeal would fall at the 
operational end of the spectrum. 


Lord Browne-Wilkinson's critique of Osman in Barrett 


Lord Hoffmann is not the only Law Lord to subject the ECHR to scathing criticism 
on the eve of implementation of the Human Rights Act 1998. Lord Browne- 
Wilkinson has been only slightly more restrained in his attack on Osman, in his 
concurring speech in Barrett v London Borough of Enfield.” At issue was whether 
a local authority owes a common law duty of care to a child placed in its care by 
court order to exercise reasonable care in exercising its statutory responsibilities in 
relation to the child's upbringing. While Lords Slynn and Hutton preferred to deal 
directly with the merits of the plaintiff's case in directing that it be permitted to 
proceed to trial,”! Lord Browne-Wilkinson based his concurrence squarely upon 
Osman. His Lordship complained that the reasoning of the ECHR is 'extremely 
difficult to understand" ,7^ and has left English tort law in a ‘very unsatisfactory 


65 Lord Hoffmann makes no reference to the policy/operational dichotomy in his critique of Osman. 

a MM E vey, commenting on the Court of Appeel's decision: 
‘Osman v Metropolitan P Slice Commissioner: "Tho Cost of Police Protectioun (1993) 56 MLR 731, 
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67 fl a te gg tes a beatae n 43 above, 993 (police liable in negligence to a 
shopowner whose premises were burnt out when they decided, after the fire service had left the scene, 
to use a gas canister carrying a high fire risk to flush out a dangerous psychopath, but the force's 
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above, 59 

68 X v Bedfordshire, n 8 above, 371. 

69 eg R v Chief Constable of Sussex, ex parte International Trader’s Ferry Ltd [1999] 1 AN ER 129 
(HL), holding that a Chief Constable’s decision to re-allocate limited police resources by reducing a 
security operation in response to animal rights protests against exporters of livestock was reasonable. 

70 n 63 above, reversing [1998] QB 367 (CA). 

71 Lord Slynn made no reference to Osman, while Lord Hutton considered that it was unnecessary to 
discuss it, as common law principles dictated that the claim proceed to trial (n 63 above at 115). 
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state of affairs’,’? compelling the House of Lords to allow Barrett’s case to 

to trial so that the difficult issues of law could be confronted in the light of the real, 
as opposed to hypothetical, facts.’* In His Lordship's view, Article 6 guarantees 
that where the applicant has a right under local law (‘Right A’), that right 
engenders a concomitant right of access to the courts to enforce it (‘Right B’); 
since local law held that no duty of care was owed by the police to the Osmans, and 
hence Right A did not exist, Right B could not have been infringed.75 His Lordship 
implicitly invited the ECHR not to follow its own unanimous interpretation of 
Article 6 in Osman.’° It is submitted, with the utmost respect, that any confusion 
stems from Lord Browne-Wilkinson's interpretation that the ECHR had found that 
the police under English law ‘had been granted a “blanket immunity" which was 
disproportionate’.’’ It has already been argued that, on the contrary, the ratio of 
Osman is explicitly based on the ECHR’s indisputable point that the English courts 
themselves had developed exceptions to that immunity (‘Right A’), but then denied 
the Osman plaintiffs the opportunity to avail themselves of those exceptions 
("Right B')./5 It is respectfully submitted that once the ratio has been correctly 
identified, then the three conundrums Lord Browne-Wilkinson posed (that one 
cannot speak of an ‘immunity’ if there is no antecedent duty of care; that the third 
stage of the duty of care test balances public interest considerations; and that these 
issues are decided as questions of law, and so the policy factors are not open to 
adjudication in each case)” simply fall away. 

Is the foreboding of Lord Hoffmann and Lord Browne-Wilkinson about the 
wider implications of Osman warranted? It is far from clear that had the UK 
Parliament chosen to follow the lead of some Canadian®° and American?! 
jurisdictions by conferring upon the police limited immunity from tort liability 
for negligent investigations, the ECHR would have ruled such legislation to be 
incompatible with Article 6$1. Legislation making a measured distinction between 
degrees of negligence or of harm suffered might well be considered a proportionate 
limitation to the right of access to a civil court, and within the UK Parliament's 
margin of appreciation under the Convention.®? 

Finally, it should not be forgotten that the ECHR essentially exonerated the 
police for their investigation and decision-making in the context of Articles 2 and 
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8, a salutary reminder that the courts can control the scope of liability in negligence 
not just through the threshold duty of care analysis, but also in setting a relatively 
low standard of care for bodies discharging public functions to meet. 

The Canadian case of Jane Doe v Metropolitan Police of Toronto** illustrates 
how a narrowly confined duty of care and a realistic construction of an appropriate 
standard of care in conducting investigations can provide the police with clear 
direction as to how to avoid incurring liability in negligence. 


Jane Doe v Board of Commissioners of Police for Metropolitan 
Toronto 


Jane Doe was the pseudonymous fifth victim of a serial rapist. The police 
responding to her emergency call following the assault on 24 August 1986 
informed her that she had probably been attacked by ‘the balcony rapist’. The clear 
and consistent pattern of the preceding rapes had led the police to conclude three 
weeks earlier that there was a single offender targeting white women living alone 
within very close proximity to the intersection of Church and Wellsley Streets in 
Toronto. All of the victims lived in apartments on the two storeys above the ground 
floor level, and the rapist gained access via their balconies in the early hours of the 
morning. He took knives from their kitchens which he held to their throats while he 
sexually assaulted them. He would speak conversationally with his victims during 
the attacks, while concealing his identity by covering his or their heads with 
garments he found in the apartment. The third and fourth attacks had occurred on 
the 25th of the month, and they had expected a further attack around this time.® 

When Ms Doe expressed shock that women in the neighbourhood had not been 
warned that a serial rapist was in their midst, the sergeant interviewing her told her 
that it was police practice not to issue warnings in such cases because women 
would become hysterical or panic, the rapist would flee and the investigation 
would be compromised. When she indicated that if the police were not prepared to 
warn women in the area, she would, she was told that if she did, she could be 
charged with interfering in a police investigation. 

The police then conducted a canvass of residents in the apartment blocks in the 
area to identify single females who might be possible targets, so as to narrow the 
area warranting surveillance. The officers were specifically instructed not to 
mention anything about sexual assaults, instead using as a pretext a programme to 
prevent property offences. They then organised a covert stakeout of the area for 
the five days preceding and following 25 September, which failed to produce any 
useful information. The offender, Callow, was caught only after a probation officer 
made a serendipitous inquiry as to Callow's criminal record in preparing a pre- 
sentence report in relation to an assault on his wife, when the similarity between a 
previous rape conviction and the cases under investigation was identified. 


83 As Lord Hutton observed in Barrett v London Borough of Enfield, n 63 above, 115—116. 

84 Doe (1989) refers to the unsuccessful application to strike out tbe plaintiff's pleadings heard by Henry 
J at first instance ((1989) 58 DLR (4th) 396). Doe (1990) refers to the defendant's unsuccessful 
from that ruling ((1990) 72 DLR (4th) 580 (Ont Gen Dtv), leave to appeal refused (1991) 1 OR (3d) 
416n (Ont CA)). Doe (1998) refers to tbe trial judgment by MacFarland J ((1998) 160 DLR (4th) 697; 
39 OR (3d) 487; 126 CCC (3d) 12 (Ont Gen Div)) (all citations hereafter to DLR). 

85 Doe (1998) n 84 above, 713—722. 

86 ibid 722-723. 

87 ibid 724—725. 
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Following a surveillance operation, Callow was arrested and ultimately pleaded 
guilty to all five rapes.55 

Ms Doe sued the Metropolitan Toronto Police Force in negligence. Her second 
cause of action was more novel: she alleged that the Toronto Police breached their 
constitutional duty under the Canadian Charter of Rights and Freedoms to fulfil 
their statutory duty to protect the public from criminal activity without 
discrimination on the ground of gender. Her human rights complaint differed 
from that of the Osmans in that it related not to a rule of substantive law, but rather 
to the way in which the state's agents enforced that law. To adapt Lord Browne- 
Wilkinson's taxonomy of rights in Barrett,® Jane Doe's claim inserted a third tier: 


Right A: a claim right that the substantive law of torts should be compatible 
with the rights guaranteed by applicable human rights instruments; 

Right B: a claim right to an adjudication of a plaintiff's particular claim under 
the substantive law of tort; 

Right C: a claim right that the law should be applied and enforced in a manner 
which respects the equality rights of those subject to that law.” 


The Toronto police, relying upon Hill, sought to have the courts strike Ms Doe's 
statement of claim in 1989. Three levels of courts in Ontario refused to do so, 
holding that the Canadian police are not in principle immune from civil liability for 
negligently conducting an investigation, and that the plaintiff also raised a triable 
issue in relation to a possible ‘constitutional tort'2! Those decisions attracted 
judicial attention in England, New Zealand”? and Australia. Ms Doe's case 
finally proceeded to trial in 1998. The findings of fact at trial have strongly 
reinforced the theoretical foundations of liability in both tort and constitutional Jaw 
constructed by those courts in the interlocutory proceedings. 


The negligence analysis 


The courts which heard the police's motion to strike the negligence action had held 
that the plaintiff had an arguable case for distinguishing Hill on the basis that, 
unlike Mrs Hill, she was not simply seeking a review of the police investigation, 
but instead was pleading a special relationship of close proximity between the 
police and a very limited group of foreseeable victims with similar distinguishing 
characteristics living within a narrowly defined geographic area.» At trial, 
MacFarland J held that the evidence clearly established police knowledge of the 
narrow distinct group of potential victims targeted by a single offender, sufficient 
to satisfy the requirements of foreseeability of harm and proximity of relationship 
so as to raise a private law duty of care.” 

A more difficult issue was the content of that duty of care. There were two 
prongs to the plaintiff's case in negligence: first, that the police conducted an 
incompetent investigation, with the consequence that Callow was not apprebended 
as early as he might otherwise have been; and second, that the police negligently 
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failed to warn women whom they knew to be potential targets of Callow of the fact 
that they were at risk, denying the plaintiff the opportunity to take any specific 
measures to protect herself from attack. 

The first line of argument raised the spectre of limitless litigation seeking to 
make the police the guarantors of public safety from crime, the subtext to the 
strong language of the Law Lords in Hill. In the end, this contention was of minor 
importance to the plaintiff's case. While the trial judge found that the assigned 
officers had too many other urgent assignments at the same time which prevented 
them from devoting the attention which this investigation required, she declined to 
infer that had greater resources been devoted to it, the culprit would have been 
apprehended earlier.” 

The ground upon which liability in negligence was found, paradoxically, should 
cause police forces less concern: the police were under a duty to enable the women 
they knew to be at risk to protect themselves, by warning them. That police may 
fall under a duty to warn the public of a danger to their safety had already been 
established in Canadian law; while this had been in the limited context of warning 
of hazardous conditions in the area of an accident, the Ontario Court of Appeal had 
expressly rejected the trial judge's public policy reasoning that the courts should 
not be made a forum for testing police efficiency, as this would ‘make the phrase 
‘police protection’ hollow and meaningless’ .98 

So the defendants in Jane Doe were driven to argue in their striking-out 
application that the decision not to warn was one of policy, and so could not be 
actionable in tort so long as it was reasonably and responsibly made. Moldaver J, 
on appeal, held that while the policy/operational distinction would be important at 
trial, either characterisation could nonetheless ground liability on the pleadings: 


If the decision not to warn was based on policy, the plaintiff implicitly alleges that was made 
arbitrarily, unreasonably and irresponsibly. It stemmed from a conscious decision to use the 
plaintiff as ‘bait’, combined with an unwarranted stereotypical belief that such warning 
would cause hysteria 
I would go further and suggest that even if the decision not to warn was one of policy and 
was responsibly made, it may have carried with it an enhanced duty to provide the necessary 
resources and personnel to protect the plaintiff and others like her.” 
As is often the case with thorny legal issues anticipated in interlocutory 
applications, this one withered away in the face of the evidence at trial, and the 
intriguing possibility of a duty of care arising directly from a policy decision 
ultimately did not have to be addressed. The defendants’ claim to a police policy 
not to warn persons at specific risk from an offender was contradicted by testimony 
from an officer in the same office responsible for another investigation earlier that 
summer of an increasingly violent rapist operating in a neighbouring area; he gave 
press conferences describing the attacks to place women on their guard, because he 
felt it was incumbent upon the police to do so.100 
This conclusion opened the door to judicial scrutiny of the reasonableness of the 
operational decision of the officers investigating the balcony rapist not to warn 
women in the area. The trial judge did not accept their professed reason, that they 
decided to take a ‘low-key’ approach to this investigation because of speculative 
'shop talk' within that branch that the publicity had caused that other predator to 
97 Doe (1998) n 84 above, 728. 
98 Schacht v The Queen (1972) 30 DLR (3d) 641 at 645, 653 (Ont CA). See also Beutler v Beutler 
(1983) 26 CCLT 229 (Ont HO). 
99 Doe (1990) n 84 above, 587. 
100 Doe (1998) n 84 above, 720—721, 729—739. 
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flee Toronto for Vancouver.!°! The evidence showed that much of the media 
coverage occurred after that offender had left Toronto, and that an officer had 
actually contacted Callow's former wife to check up on his whereabouts, without 
worrying about alerting him to their suspicions. Her Ladyship held that the real 
reason a warning was not given was because the officers in charge believed that 
women living in the area would become hysterical and panicked and their 
investigation would thereby be jeopardised. All but one of the defence experts 
agreed that a warning in this case could have been given without compromising the 
investigation.!° The investigators were also not motivated by any sense of urgency 
because they saw the balcony rapist as a “gentleman rapist’ who was not as 
‘violent’ an attacker as the rapist operating in the neighbouring area.! Under the 
circumstances, therefore, where even the Chief of Police had publicly conceded 
that a press release giving a general warning should have been issued, the decision 
not to do so was irresponsible and grossly negligent. !% 

The court was satisfied that had the plaintiff been aware a sexual predator was in 
her neighbourhood raping women living in apartments with balconies, she would 
have taken steps to protect herself which most probably would have prevented her 
from being attacked.!05 Breach of duty and causation of damage were therefore 
established. The plaintiff was awarded general damages of $175,000 to reflect the 
horrific nature of the rape and her continuing major depressive disorder which 
resulted. 


The 'constitutional tort' analysis 


The plaintiff had pleaded concurrent causes of action for violation of her 
constitutional rights under subsection 15(1) and section 7 of the Canadian Charter 
of Rights and Freedoms. Because a higher court had already ruled that these 
constitutional claims were sustainable in principle, MacFarland J largely restricted 
herself to determining whether a factual foundation for the alleged violations had 
been made out. Given that the plaintiff only had to show an arguable case in the 
antecedent proceedings, the legal analysis underpinning these new 'constitutional 
torts’! in the three reported judgments remains disappointingly thin. 

Section 15(1) guarantees individuals ‘equality before and under the law’ and ‘the 
right to the equal protection and equal benefit of the law without discrimination' on 
the grounds of race, national or ethnic origin, colour, religion, sex, age or mental or 
physical disability. Jane Doe's claim under section 15 related to discriminatory 
conduct by state officials in enforcing the law,!?" raising the possibility of a 
constitutional tort rooted in the manner in which a breach of statutory obligations 
was committed.!0$ The Supreme Court of Canada has given a broad interpretation 
to the forms of ‘law’ on which section 15 can bite, holding that it is not restricted to 
legislation and common law rules, but rather extends to the exercise by 
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(NB CA); Falloncrest v Ontario, n 80 above, 33. 

107 Doe (1990) n 84 above, 588. 

108 Under the Police Act, RSO1980, c 381, s 57. In Canadian law, there is no nominate tort of breach of 
statutory duty, the breach merely furnishing evidence of common law negligence: Saskatchewan 
Wheat Pool v Government of Canada [1983] 1 SCR 205 at 225. 
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government or a public body of a statutory power or discretion in a discriminatory 
manner on the enumerated or analogous grounds in section 15.10? On this basis the 
interlocutory courts had refused to strike the plaintiff's pleadings.!!? 

At trial the plaintiff's argument was not simply that she had been discriminated 
against by individual officers in the investigation of her specific complaint because 
she was a woman, but also that systemic discrimination existed within the Toronto 
police in 1986 which had an adverse impact on all women and specifically those 
who were victims of sexual assault!!! MacFarland J’s findings at trial were 
particularly forceful in this context. After a detailed review of several published 
and internal reports since 1975 which were highly critical of the quality of sexual 
assault investigations by the Toronto police and of their insensitive handling of © 
complainants,!!? her Ladyship concluded that the continued public assurances that 
the Force was taking immediate steps to remedy shortcomings were 'largely an 
effort in impression management rather than an indication of any genuine 
commitment for change’ .!13 

She noted that the investigators were immediately sceptical of the veracity of the 
victims of the balcony rapist until the pattern became obvious, notwithstanding that 
several officers had been trained to recognise rape trauma syndrome in sexual 
assault investigation courses.!!^ MacFarland J concluded that: 


The protocol established by the force ... for the investigation of sexual assaults was often 
not followed and when it was not there is no evidence that any senior officer or supervisor 
followed up. The problems continued and because among adults, women are 
overwhelmingly the victims of sexual assault, they are and were disproportionately 
impacted by the resulting poor quality of investigation. .. 

co vcedscuM ie Mai T E Was 
motivated and informed by the adherence to rape myths as well as sexist stereotypical 
reasoning about rape, about women and about women who are raped. The plaintiff therefore 
has been discrnminated Against Dy reason G1 Der gandir anes a Te al Ie Diemer aright to 
E a a me aa 


The plaintiff had also alleged that the police had decided to use the plaintiff as 
‘bait’, in a conscious decision to sacrifice her in order to apprehend the suspect, 
thereby infringing her constitutional right to security of her person guaranteed by 
section 7 of the Charter of Rights.!!6 The trial findings in her favour, however, 
focused on the decision after the rape of Ms Doe to conduct a surveillance 
operation without warning the women in the area.!!7 


It has been suggested that the women who occupied these apartments were being used as 
‘bait’. The police adamantly denied the suggestion which they say implies that they knew 
who would, and when an attack would occur, when in fact they had no idea who would, 
where, or even if an attack would occur. I can only conclude on the evidence that the police 
believed it to be a virtual certainty that there would be another attack and that it would be 
made against one of the women their canvass had identified as a potential target and in view 
of the fact that the last three victims had been attacked on the 24th or 25th of the month that 


109 McKinney v University of Guelph [1990] 3 SCR 229 at 276—277 per La Forest J and at 383 per Wilson 
J; seo also Slaight Communications Inc v Davidson [1989] 1 SCR 1038. 

110 Doe (1989) n 84 above, 436; Doe (1990) n 84 above, 588. 

111 Doe (1998) n 84 above, 732—733. 

112 ibid 704—713. 

113 ibid 733. 

114 ibid 714—719, 734. 

115 ibid 734. 

116 Doe (1959) n 84 above, 433; a ds n 84 above, 588—589. 

117 Doe (1998) n 84 above, 738— 
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the attack would likely take place during that general time period in the month — the entire 

stakeout operation was premised on the assumption of these factors. 

Tbe police were there to wait and watch for an attack to occur. The women were given no 

warning and were thereby precluded from taking any steps to protect themselves against 

such an attack. Unbeknownst to them they were left completely vulnerable. When all of 
these circumstances are taken and considered together, it certainly suggests to me that the 
women were being used — without their knowledge or consent — as ‘bait’ to attract a predator 
whose specific identity then was unknown to tbe police but whose general and characteristic 
identity most certainly was.!!8 
At first blush this line of reasoning, relying on post-tort events to buttress a finding 
of antecedent unconstitutional conduct, appears somewhat dislocated. However, to 
the extent that it furnishes evidence of a prevailing attitude which tainted the entire 
investigation, and which placed the plaintiff specifically at risk, it is relevant. 

Because the plaintiff had already been awarded damages in common law 
negligence, it was considered unnecessary to award her further compensation for 
tbe violation of her constitutional rights under subsection 24(1) of the Charter of 
Rights.119 

In Osman, the Court of Appeal dismissed the relevance of Doe (1990) on the 
ground that public policy considerations do not form part of Canadian tort law.) 
This view originates with Henry J in Doe (1989), whose rather confusing 
interpretation of Hill does not yield any clear statement of the principle which 

y does not feature in Canadian law; at the highest, it seems to amount to a 
rejection of the ‘diversion of public resources to litigation’ argument as a valid 
consideration in ascertaining the existence of a duty of care. However, other 
public policy factors have figured prominently in Canadian analysis of the 
existence of a duty of care on the part of various public authorities under the 
second stage of the Anns test.!?? 

The 1989 and 1990 rulings in Doe accepting that police investigatory negligence 
is actionable in Ontario do not appear to have triggered an avalanche of cases.12 
Most of the claims have been brought by suspects against whom criminal 
prosecution did not proceed to trial,!** rather than by victims of crime. The 
Canadian courts have been cautious in defining the interplay between tort law and 
the criminal justice system. Crown prosecutors are not absolutely immune from 
tort liability to those they prosecute, but the standard of liability is set very high; 
for malicious prosecution and negligence alike,!?5 a plaintiff must prove both the 
absence of reasonable and probable cause in commencing the prosecution, and also 
proof of an improper purpose or motive amounting to an abuse of the criminal 


118 ibid 725. 

119 Doe (1993) n 84 above, 740, 748. 

120 n 12 above, 353—354. 

121 Doe (1989) n 84 above, 430-431. 

122 Noted by Ground J m Falloncrest v Ontario, n 80 above, 16, 30; see also German v Major (1985) 20 
DLR 703 (Alta. CA) (Attomey-General does not owe a duty of care to accused to ensure 
investigations are conducted property). Public policy also has figured in analysis of immunity from 
other torts: Nelles v Ontario [1989] 2 SCR 170, 60 DLR(4th) 609 (malicious prosecution). 

123 Nor, as Markesinis and Deakin point out, has the exposure of public bodies to negligence liability in 
other jurisdictions led to their financial ruin. They also predict that any increase in litigation as a result 
of Osman 1s likely to be temporary, and would in any case be a small price to pay for justice being 
seen to be done: B S. Markesinis and S. F. Deakin, Tort Law (Oxford: OUP, 4th ed, 1999) 148 

124 Beckstead v City of Ottawa (1997) 155 DLR (4th) 382 (Ont CA); Reynen v Canada (1995) 184 NR 
350 (PCA); McGilllvary v New Brunswick n 106 above; Falloncrest v Ontario, n 80 above. 

125 Nelles v Ontario, n 122, 125 above; Reynen v Canada, n. 124, 125 above; Munro v The Queen (1993) 
16 OR (3d) 564 (Ont Div Ct). 

126 Milgaard v Kujawa (1994) 28 CPC (3d) 137 (Sask CA). 
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justice system. This is a higher standard than English courts apply, as they have 
suggested that in appropriate circumstances the conduct of a lawyer from the 
Crown Prosecution Service may be held to constitute an assumption of 
responsibility toward a particular defendant which would be actionable in 
negligence.!77 

The Supreme Court of Canada has adhered to the policy/operational distinction 
in Anns, confirming that bona fide decisions dictated by financial, economic, social 
or political factors or constraints, or involving allocation of resources, lie at the 
non-justiciable end of the spectrum because such decisions cannot be measured 
against discernible objective standards of law.’ The Supreme Court has 
emphasised tbe importance of respecting discretion in the criminal justice system, 
expressly extending this approbation to police decisions as to whether to lay 
charges, arrest suspects, and conduct incidental searches.'7? This has encouraged 
lower courts to hold that a significant realm of operational decisions may also be 
protected from negligence liability, provided they are a reasonable exercise of 
discretion.! 


Evaluation 


In Canada, civil litigation against the police has helped to reinforce recognition of 
the need for greater public accountability, and for enhanced access of police 
officers to formal legal training and to legal advice with regard to specific 
investigations.'3! Canadian plaintiffs are using tort law as a mechanism to bring 

deficiencies in police investigations fairly promptly under judicial 
scrutiny,?7? rather than following the more tortuous and uncertain course of 
political lobbying for a judicial inquiry, as the families of Stephen Lawrence and 
Blair Peach have been compelled to do respecting their complaints against the 
Metropolitan Police in London.!?? 


127 Elguzouoli-Daf v Commissioner of Police of the Metropolis et al; McBrearty v Ministry of Defence 
[1995] 1 All ER 833, 842, 843 per Steyn LJ, and 845 (CA); Welsh v Chief Constable of Merseyside 
Police [1993] 1 All ER 692. 

128 Just v British Columbia n 80 above, approving Southern Shire Council v Heyman (1985) 60 ALR 1 
ee ee 
India (1987) 44 DLR (4th) 317, 326. For criticism of the Supreme Court's analysis of the policy/ 

M cA gal 


offenders by a programme of gradually decreasing security in preparation for community release, was 
held not to be justiciable; however, the decisions by prison officials when he disappeared not to search 
for him or alert the police immediately were operational decisions actionable by a woman who was 
brutally assaulted by him before be was spprebended ((1995) 122 DLR (4th) 449, 467—469, 472-473, 
495—500 (Ont Gen Div)). See also City of Charlottetown v Arsenault (1992) 90 DLR (4th) 379(PEI 
CA); Gardner v Nepean and Ottawa Boards of Police Commissioners et al [1995] OJ No 109, 1-13 
(Ont Gen Div). 

131 See Scott Childs and Panl Ceyssons, ‘Doe v Metropolitan Toronto Board of Commissioners of Police 
and the Status of Public Oversight of the Police in Canada’ (1998) 36 Alta LR 1000. 

132 See Estate of Mantsh Odhavji et al v Metropolitan Toronto Chief of Police et al (1998] ACWSJ 22 
(unreported judgment of December 30, 1998, Ont Gen Div), ruling (15 months after the incident) that 
the family of a robbery suspect who was fatally shot by police officers could sue the police chief and 
the Province of Ontario in negligence in failing to secure the full co-operation of police officers 

the shooting with the Police Special Investigations Unit inquiry. 

133 The Lawrence family had to wait four years for a Judicial inquiry, while public pressure for an inquiry 
into the death of Blair Peach, allegedly at the hands of the police, during an anti-racist demonstration 
in 1979 continues (The Independent on Sunday, 26 April 1999, 4). 
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The Canadian experience thus far would seem to vindicate the prediction of Henry 
J in Doe in 1989, when rejecting Hill's floodgates rationale, that such actions are 

‘self-limiting’ as ‘they can only validly be launched in very special 
circumstances'.1?* Where the potential for negligence liability is relatively narrow, 
there is appeal to Henry J's robust view that any inconvenience to the police by 
having to defend their conduct cannot justify the courts’ withdrawal from their 
proper role in defining the limits of accountability of police conduct through 
private law duties.!55 

On a deeper level, the blanket immunity approach currently favoured by the 
House of Lords, and so vigorously defended by Lord Hoffmann, betrays a new- 
found scepticism about the utility of negligence law amongst the English judiciary. 
‘Defensive practice’, once seen as the motivating ethos of negligence law, has 
suffered the same fate as ‘political correctness’, being relegated to the status of a 
pejorative label without defined content, used to furnish excuses for failing to 
comply with accepted social or professional norms. 136 Tt is incongruous that the 
courts should now take such a negative view of the consequences of their own 
scrutiny of substandard conduct, a marked departure from the derision with which 
Edmund-Davies LJ greeted the ‘fear that pusillanimity will set in under the threat 
of writ’ argued by the Home Office in Dorset Yacht.'3’ 

Is tort law necessarily inimical to effective policing? The criminal courts do not 
quail from scrutinising the conduct of a police investigation to ensure that the 
evidence has been properly collected and suspects appropriately treated, nor indeed 
do the civil courts in adjudicating claims of intentional torts against the police. The 
spectre of ‘defensive practice’ does not feature in these courts’ judgments rapping 
police knuckles for mistakes. Why must it be detrimental to open closed 
investigations to ascertain whether they had been competently conducted, as Lord 
Keith feared,!58 if lessons could be learned for future investigations? Canadian 
courts, in contrast, tend to regard tort law as an instrument of public policy, which 
appropriately establishes reasonable standards of conduct not just for private 
citizens, but also for those charged with public functions. English judges also once 
took a more robust view; as Phillimore LJ asked rhetorically in Dorset Yacht, 


How can it be public policy that government servants should be free from liability 1f they 
exercise see duties negligently? It is public policy that they should exercise them with 
proper care.l 
Tbe confidence of the House of Lords in the unfailing ‘best endeavours’ of the CID 
in all cases! may seem somewhat naive in retrospect, after the findings of 


134 Doe (1989) n 84 above, 430. 


135 ibid. 
He r cde n 8 above, 381; Hughes v National Union of 
Mineworkers, n 5 above, 288. 


137 Home Office v Dorset Yacht Co Ltd 11969] 2 QB 412 (CA). Dicta in Barrett suggest that the 
defensive practice excuse ts falling out of judicial fashion, and normally should be treated as a factor 
of little if any weight: n 63 above, 94 per Lord Slynn, and 113-114 per Lord Hutton, both adopting 
rales or ee M al dissenting in the Court of Appeal in 

Barrett [1998] QB 367, 380. 

138 n 1 above, 419. Lord Templeman also felt that a findmg of neghgence "would not help anybody or 
punish an : ibid 244 

139 n 137 above, 435. Barrett again may signal a return to this more robust view: Lord Slynn (n 63 above, 
94) adopted Sir Thomas Bingham MR's refusal to accept that the imposition of a duty of care makes 
no contribution to the maintenance of high standards (dissenting in X v Bedfordshire [1994] 4 All ER 


602, 662). 
140 n 1 above, 243. 
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endemic incompetence and institutional racism in the Metropolitan Police by the 
recent judicial inquiry into the Stephen Lawrence murder investigation. 14! 

Returning to the other public policy grounds viewed as so powerful in Hill, it is 
clear that many other service providers currently subject to a duty of care, 
particularly in the public domain such as the National Health Service, could lay 
claim to the same grounds for immunity. Às counsel for the Osmans submitted 
before the ECHR,!* it is difficult to align the contention in Hill that the police 
must enjoy immunity from negligence actions to avoid a significant diversion of 
manpower and public resources from their crime suppression function with the fact 
that the police currently must defend cases of battery and false imprisonment. 

What do we lose by the blanket immunity approach? It should be remembered 
that not just the uncompensated victim, but also the public at large, will pay tbe 
price of a breach of accepted investigatory standards by the police. The 
fundamental principle of accountability which underpins tort law is eroded. For 
lawyers, it is a truism to say that tort plays an ombudsman function; but for victims 
such as the mother of Ms Hill, the Osman family, and the relations of those who 
died at Hillsborough, their ability to initiate external scrutiny of closed 
organisations through a suit for negligence is of far greater value than 
compensation. The ECHR noted that the premature termination of the civil 
proceedings in the Osman case, following the truncated criminal prosecution and 
coroner's inquest, meant that the Osman family ten years after the tragedy still had 
not secured answers to the basic question as to why the police did not take action 
sooner to prevent Paget-Lewis from exacting a deadly retribution against Ali and 
Ahmet Osman. While they might or might not have failed to convince an English 
court that the police were negligent in the circumstances, 'they were entitled to 
have the police account for their actions and omissions in adversarial 

ings’ .143 

Instead, the blanket tort immunity approach means that detection and correction 
of errors by police in a criminal investigation will depend upon internal inquiries 
into what went wrong. Experience from the Stephen Lawrence inquiry has taught 
us that ‘in-house’ post-mortems may lack the zeal of the adversarial trial process, 
the vision and objectivity to perceive misconceptions and attitudes which distort 
investigative practices, and the will to aspire to new standards of competence. The 
effectiveness of the police disciplinary process operated by the Police Complaints 
Authority! in calling individual officers to account is also controversial, !45 due to 
the perceived lack of independence of its inquiries and procedures which are 
conducted with or through other police forces,!*© the standard of proof beyond 
reasonable doubt applicable to disciplinary charges,!^7 and the ease with which 
sanctions have been evaded by officers taking early retirement, often on full 


141 Sir William MacPherson of Cluny, The Stephen Lawrence Inquiry (London: HMSO, 1999) 
Cm 4262-L 

142 n 10 above, 141. 

143 ibid 153. 

144 Govemed by the Police and Criminal Evidence Act 1984, Part IX. 

145 See Sir William MacPherson of Cluny, The Stephen Lawrence Inquiry n 141 above, chapter 44, 
criticising the limited remit of the inquiry by the Kent Police under the aegis of the Police Complaints 
Authority, and disagreeing with some of their findings as to the competence of the Metropolitan 
Poli 


ce investigation. 

146 ibid 44.14, 45.22, and recommendation 58 requesting the Hame Secretary to consider steps to ensure 
that serious complamts against police officers are independently investigated rather than by their own 
or another police service. 

147 Effective 29 April 1985: Police (Complaints) Regulations 1985. 
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pension.!48 Although changes announced by the Home Secretary to address the 
latter two problems may improve the situation,!*? it is unlikely to cure the 
scepticism about the independence of the Authority endemic in the communities 
most likely to suffer discriminatory treatment. In any event, only the tort system 
makes even a pretence at full compensation of the victims of police misconduct. 


Conclusion 


I bave argued that it is possible to construe Osman v UK as standing for no broader 
proposition than that where the domestic courts have carved out some exceptions 
to a general rule conferring immunity upon a class of decision-makers, litigants 
must be afforded the opportunity to bring their cases within those exceptions or (in 
the case of a judge-made immunity rule) to develop new exceptions. However, 
some dicta in the ECHR’s lead judgment point to a wider implication, that blanket 
immunity for any class of potential tortfeasors is likely to violate Article 6§1, as 
the courts must Jeave themselves free to examine the merits of each case and to 
weigh the public policy considerations for and against the existence of the duty of 
care in a particular case.150 

It is important to note that this view is not espoused only by a trans-national 
Court with little appreciation for the nuances of English tort law.15! In his powerful 
dissenting speech in Stovin v Wise, Lord Nicholls also expressed grave doubts 
about the identification of a 'no go' area for concurrent common law duties for 
public authorities since Ánns: 


The exclusionary approach presupposes an identifiable boundary, between policy and other 
decisions, corresponding to a perceived impossibility for the court to handle policy 
decisions. But the boundary is elusive, because the distinction is artificial, and an area of 
blanket immunity seems undesirable and unnecessary. It is undesirable in principle that in 
respect of certain types of decisions the possibility of a concurrent common law duty should 
be absolutely barred, whatever the circumstances. An excluded zone is also unnecessary, 
because no statutory power is inherently immune from judicial review. This has not given 
rise to any insuperable difficulties in public law. Nor should it with claims in tort if, very 
exceptionally, a concurrent common law duty were held to exist in an area of broad policy. 
Courts are well able to recognise that reasonable people can reach widely differing 
conclusions when making decisions based on social, political or economic grounds ... 
Similarly with competing demands for money. Indeed, the courts have recognised that 
sometimes it may be necessary in private law to look into competing demands for available 
money ... [TJhis is inherent in the very concept of a common law duty to take positive 
action. Thus, this feature does not of 1tself exclude the existence of a concurrent common 
law duty. 


148 As occurred with four of the five senior Metropolitan police officers who would have faced charges of 
neglect of duty for their management of the Stepben Lawrence murder investigation, see The 
Guardian, 15 January 1999 The Stephen Lawrence Inquiry proposed that disciplmary action should 
be available for at least five years after an officer’s retirement (n 141 above, 44.13, 46.39 and 
recommendation 56). 

149 Descnbed ibid 46 39. The new discipline procedures came into force on 1 April 1999. The Home 
Secretary has indicated sympathy to the principle of an independent complaints investigation system, 
and a feasibility study 1s due to be completed by April 2000, but he has also expressed concern about 
the resource implications (Stephen Lawrence Inquiry. Home Secretary’s Action Plan, pp 28-29 
«http//www.homeoffice.gov.uk/ppd/oppu/slswr.htnmo»). 

150 n 10 above, 151. 

151 As Lord Hoffmann implies in suggesting that the ECHR did not understand the ‘rather formulauc 
reasoning’ by which English courts say no duty of care exists, or understand the pnnciples governing 
an application to strike the pleadmgs (n 32 above, 164). 

152 n 51 above, 814 (emphasis 1s added). 


934 C The Modern Law Review Limited 1999 


~~ 


November 1999] Osman and Jane Doe 


Lord Nicholls' preference is for a more open-ended approach to the question of 
duty of care by public authorities, with no ‘hard and fast boundary lines’, such that 
as the part played by broad discretionary considerations in the exercise of the 
power Brows, the less readily would a common law duty be superimposed, and vice 
versa. 

The Human Rights Act 1998 may signal a return to the spirit of flexibility which 
infused Donoghue v Stevenson, and to the robust view of the Court of Appeal in 
Dorset Yacht about the salutary effects of negligence law unless, that is, other 
English judges share the apprehension of Lord Hoffmann, and lack the confidence 
of Lord Nicholls in their ability to adjudicate duty of care issues on a case-by-case 
basis. 

Even if this prediction is overly sanguine, one thing is clear: aggrieved citizens 
caught up in police investigations will not allow the issue to lie dormant. On 21 
April 1999, Neville and Doreen Lawrence filed a writ against the Chief 
Commissioner of the Metropolitan Police, seeking compensation for harm inflicted 
on them as a consequence of the bungled police investigation of their son’s 
murder.' Their solicitor cited the Osman case as a precedent for their action. It 
should be noted that their case is materially different from Osman and Doe, where 
the plaintiffs alleged that they became victims of crime as a consequence of the 
negligent failure of the police to arrest the perpetrator for previous offences. Quite 
apart from the duty of care issue, tort lawyers may question whether the Lawrence 
plaintiffs have suffered actionable damage, as their injuries apparently do not come 
within the criteria for the negligent infliction of psychiatric illness stipulated by the 
House of Lords in Alcock,!55 and liability for infliction of mental distress remains 
largely undeveloped, being thus far restricted to intentional harm.! The notoriety 
attracted by the Lawrence case, particularly following the damning report of the 
judicial inquiry into the police investigation,!57 has doubtless prompted the police 
to make public their offers of settlement, but in other circumstances they may be 
expected to contest the duty of care issue again in the English courts. 

If the English courts choose to follow Osman, the scope of potential liability for 
negligent investigations is likely to be very narrow. The tests of proximity of 
relationship and foreseeability of harm will weed out most cases, as the situations 
where the police can identify potential targets of further crimes by a specific (albeit 
perhaps unidentified) offender are relatively unusual. American jurisprudence 
shows that requiring a special relationship founded upon a specific assumption of 
responsibility to an identified individual or group at risk can be effective in 
limiting liability to cases of the most potent police malpractice.!58 Furthermore, 
both Doe and Osman illustrate the formidable hurdles faced by plaintiffs in 





153 ibid 813—814. 

154 The Guardian, 22 Apnl 1999, 9. Stephen Lawrence's companion present at the attack, Duwayne 
Brooks, has also sued the Metropolitan Police for negligence and misfeasance in public office, and the 
police officers involved in the investigation for racaal discrimination. 

155 Alcock v Chief Constable of South Yorkshire [1992] 1 AC 310, [1991] 4 All ER 907, [1991] 3 WLR 
1057 (HL). 

156 Wilkinson v Downton [1897] 2 QB 57; Janvier v Sweeney [1919] 2 KB 316 (CA). 

157 n 141 above. 

158 The US Supreme Court recognised the assumption of responsibility doctrine in respect of child 


© The Modem Law Review Limited 1999 935 


The Modern Law Review [VoL 62 


establishing liability even after a duty of care has been recognised. To establish 
breach of the duty of care, plaintiffs must show that in the circumstances? no 
reasonable investigator would have made the decisions that were made; the 
ECHR's indulgent analysis of the police investigation in Osman shows how 
difficult this can be. Conversely, Doe imposed a standard of competence which 
could be readily discharged by investigators: that of warning members of the 
public who were at risk so as to enable them to protect themselves. Finally, the 
causation barrier will be difficult to overcome, as plaintiffs must prove that but for 
the negligent police investigation, they would not have become the next victims of 
the perpetrator.!© 

How much better it would be if negligence law could draw on these common law 
concepts to regain its original vigour and flexibility rather than forcing human 
rights law to do its work. 


NN 
159 In New Mexico, nsing crimmal activity and limited public resources are possible factors in 
breach by police of therr duty to investigate a multiple murderer so as to prevent him 

from reoffending: Torres v State of New Mexico 894 P2d 386 (New Mexico SC, 1995). 

160 Peterson v Chief Constable of Northumbria (reported in The Guardian, 24 May 1999) illustrates the 
difficulties of showing causation. The police used the plaintiffs’ premises to conduct a ten-day 
surveillance operation of a gang of robbers. The plaintiffs were subjected to a sustained campaign of 
violent harassment when the offenders discovered their co-operation with the police. The Queen’s 
Bench held that the police breached a duty of care to the plaintiffs not to jeopardise their safety, but 
their action failed becanse they were unable to prove that police negligence led to the cnminals 
discovering the undercover operation. 
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The Legal Travails of Kind-Hearted Gunmen 
Dino Kritsiotis* 


Sean D. Murphy, Humanitarian Intervention: The United Nations in an 
Evolving World Order, Philadelphia: University of Pennsylvania Press, 1996, 
xviv + 427 pp, $59.95. 


I 


The normative paradigm for the use of force in modern international relations is 
contained in the 1945 United Nations Charter, which prohibits the application of 
armed force across political frontiers by virtue of Article 2(4), save in cases of self- 
defence under Article 51 or the activation of the enforcement powers of the 
Security Council under Chapter VII. No mention is made within this framework of 
the so-called right of humanitarian intervention, the controversial doctrine that has 
been with us since at least Grotian times and which depicts the application of 
(armed) coercive measures to halt campaigns of mass persecution or excessive 
brutalities against civilian populations located in the state ultimately targeted for 
intervention. The raison d'etre of the intervention, therefore, in this classical sense 
of the term, was to provide meaningful protection for threatened populations, 
irrespective of the origin of the injuries intended for or indeed occasioned upon 
them. Such a formidable, and even thankless, undertaking came to transform the 
traditional responsibilities entrusted to standing militaries in that — additional to the 
principal obligation of defending their respective states and peoples — they were 
now called upon to engage in combative action on behalf of civilian populations 
who did not share their nationality or even their loyalties of state. 

The unmistakable philanthropy underpinning the idea of humanitarian 
intervention — which in time necessitated distinction from cases of the forcible 
protection of a state’s own nationals whose lives were threatened in the state 
targeted for intervention — is perhaps what prompted Professor Ian Brownlie to 
characterise, in a rather felicitous and memorable turn-of-phrase, the actual 
perpetrators of these actions as ‘kind-hearted gunmen’.! Acting out the will of their 
respective states, these gunmen would — at least as far as theory prescribed — 
launch interventions in sovereign territories as a form of corrective or remedial 
force, driving back the armed siege of populations or minorities and providing 
them with an immediate sense of personal safety and security. Conceptualised in 
* Univernty of Nottingham. 

I wish to express my sincere gratitude to Holly Cullen, Domimc McGoldrick and Nigel White for the useful 
comments they made on an earlier draft of this review article. All numbers which appear in parenthesis in 
both the text and footnotes are references to the page numbers of the book under review. 


1 Ian Brownlie, "Thoughts on Kind-Hearted Gunmen’ in Richard B. Lillich (ed), Humanitarian 
Intervention and the United Nations (Charlottesville: University Press of Virginia, 1973) 139. 
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this way, humanitarian intervention came to be regarded as a vital mechanism in 
international law which permitted states to mount their defence of threatened 
populations in a world without international institutions — populations who had no 
means of defending themselves. An apparent ‘right’ of humanitarian intervention 
therefore evolved, one that could be exercised by individual means or through 
collective endeavour, and which became an essential centrepiece of just war 
thinking. According to this principle of action, intervening states could justify their 
recourse to force because ‘wars are justly waged against those who treat Christians 
with cruelty for the sake of their religion alone’ .* 

With this staking out of the benefits made possible by the right of humanitarian 
intervention, it is unsurprising that there emerged a ready itinerary of the 
difficulties associated with the dangerous, if well-meaning, interventions of kind- 
hearted gunmen. Professor Brownlie was eager to signal attention to some of these 
fundamental warming points when he wrote on humanitarian intervention in 1973. 
He did so in an essential reiteration of the juridical and policy objections that he 
had itemised a decade beforehand in his seminal work, International Law and the 
Use of Force By States? Leading among these was the juridical argument that 
international law had experienced a radical departure from the just war tradition 
and had, under the United Nations Charter, moved from outlawing war to the much 
more expansive prohibition on the use of force in Article 2 (4). No place had been 
reserved in the Charter’s regulation of force — termed here its ‘normative 
paradigm’ — for humanitarian intervention. It did not feature (as did the right of 
self-defence) as one of the exceptions to the prohibition on the threat or use of 
force and, argued Professor Brownlie, an '[e]xamination of state practice in 
relation to this form of intervention is rendered difficult as it is frequently a 
subsidiary justification for an intervention which is an expression of purely 
national policy. Moreover, the jurists have tended to ex post facto classification of 
interventions which were justified without reference to any specific doctrine of 
humanitarian intervention’ .* 

Professor Brownlie then went on to outline his policy objections to humanitarian 
intervention, principal among which was the undeniable potential for its abuse 
‘since only powerful states could undertake police measures of this sort’ and of the 
regular ‘presence of selfish motives’.* Although Professor Brownlie ‘admitted that 
humanitarian intervention has not been expressly condemned by either the League 
Covenant, the Kellogg-Briand Pact, or the United Nations Charter', it was his 
general opposition to this form of intervention which took hold in the literature and 


2 Hugo Grotius, De Jure Belli ac Pacis (Paris: Buon, 1625) Bk II, Ch 20, $49. This remark of Grotius is 
regarded as a ‘persistent’ contribution to the legal debate on the matter of humanitarian intervention by 
Rosalyn Higgins, 'Grotius and the Development of International Law in the United Nations Period’ in 
Hedley Bull, Benedict Kingsbury and Adam Roberts (eds), Hugo Grotrus and International Relations 


( 

3 Ian Brownlie, International Law and the Use of Force By States (Oxford: Clarendon Press, 1963) 338— 
342. 

4 ibid. This latter observation — that it was scholars, rather than states, who categorised episodes of 
practice as precedents of humanitarian intervention — 1s what has given rise to the contention that 
‘[shnce the Second World War [the nght of humanitarian intervention] has always been more popular 
with writers than with states’: Christine Gray, ‘After the Ceasefire: Iraq, The Security Council and the 
Use of Force’ (1994) 65 BYBIL 135, 162. The actual basis of this claim 1s that '[t]here has been no 
clear instance of its actual invocation by a state to justify the use of force since the Second World War, 
as states have tried to justify their actions as self-defence. This was the case with India’s intervention in 
Bangladesh, Tanzania’s in Uganda and Vietnam’s in Cambodia’: ibid. In this respect, see, also the 
review of the present book by Colin Warbrick in (1998) 47 ICLQ 245. 

5 n 3 above, 339. 

6 ibid 342. 
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became a vital instrument in making the case against any acceptance of kind- 
hearted gunmen in international law. In the fullness of time, this rejectionist 
approach proved very effective in attracting and consolidating support: their kind- 
hearts aside, these were gunmen after all was said and done and it was this 
characteristic — rather than their apparent altruism — that was argued as the defining 
element of their identities. Emphasising their interventionist streak ahead of all 
other considerations meant that there was no scope for accommodating kind- 
hearted gunmen in the Charter rules on the use of force and, as such, there should 
be no place for them in world affairs after 1945.7 


II 


The design and intensity of the criticisms directed against humanitarian 
intervention during the period of the Cold War fostered an environment in which 
part of the legal debate on this topic turned, for want of a better word, ideological. 
This is to say that the very proposition of humanitarian intervention provoked such 
profound questions — it reached beyond routine legal assertions to the assumptions 
of international law as well as the ordering of its operating principles — that certain 
scholars were prepared to accept or reject its proposition as a matter of principle 
rather than as a matter of practice: what Professor Rein Müllerson has labelled 
‘preconceived ideas on the legality (or illegality) of humanitarian intervention'.8 

These rival ideological approaches towards humanitarian intervention shifted the 
main point of focus from the actual conduct and practice of states to ulterior 
considerations and priorities. For its ideological critics, humanitarian intervention 
was unlawful irrespective of the extent of the need or the nature of the 
circumstance because it promised to do more harm than good and needed to be 
shunned as a matter of course and policy.? The Cold War, after all, had been a time 
of immense danger and impending doom, and had cultivated the earnest belief that 
the opportunities for the use of force should remain at the barest minimum. 
Rooting their case in a positivist foothold, the critics of humanitarian intervention 
argued for precise conformity with the Charter rules — to keep to its black letter or 
normative paradigm, as it were — and to reject as unlawful per se all cases and 
claims made on this basis. The ideological supporters of humanitarian intervention 
were, in the meantime, prepared to defend this principle of action as something of 
an article of faith. Any remote and every marginal crumb of empirical evidence 
was gathered to support the case for tbe acceptance of a right of humanitarian 
intervention — but there was an important political under-current in this respect: 
such actions, whether defended in such terms or not, should be upheld as a matter 
of utilitarian principle, purpose and moral necessity. 


7 Thomas M. Franck and Nigel S. Rodley, ‘After Bangladesh: The Law of Humanitarian Intervention By 
Military Force’ (1973) 67 AJIL 275 (although there was recognition, at 304, that justifiable ‘rescue’ 
operations would benefit from the defence of ‘superior neceasity’, which ‘belongs in the realm not of 
law but of moral choice, which nations, like individuals, must sometimes make, weighing the costs and 
benefits to their cause, to the social fabric and to themselves’). To similar effect, and for a modern re- 
statement of this position, see Antonio Cassese, ‘Ex iniuria ws oritur. Are We Moving Towards 
International Legitimation of Forcible Humanitarian Countermeasures in the World Community?’ 
<hitp//www.ejiLorg/journal/Voll0/Nol/combtmb and (1999) 10 European Journal of International 
Law 23, 25 (drawing a distinction between judgements made from ‘an ethical viewpoint’ and those on 
the basis of ‘current international law’). 

8 Rein Müllerson in his review of this book in (1998) 92 AJIL 583. 

9 Dino Kritsiotis, 'Reappraising Policy Objections to Humanitanan Intervention’ (1998) 19 Michigan 
Journal of International Law 1005, 1020-1039. 
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Rather, then, than consult and scrutinise the patterns of (at times, directionless) 
state practice, it has been points of principle and purpose that have guided these 
competing ideologies in articulating their respective polemical stances on where 
humanitarian intervention stands as a matter of international Jaw. This phenomenon 
has perpetuated itself to the point where it is now legitimate and indeed appropriate to 
investigate the extent to which this 'debate' on humanitarian intervention has 
distanced itself from developments on the ground and from the legal convictions held 
by governments throughout the world as well as in the corridors of institutional 
power. The matter is of special relevance given the succession of armed interventions 
that have occurred in cases of humanitarian catastrophe since the end of the Cold War 
— some occurring with the authorisation of the United Nations, some without. Can we 
say with any confidence that either of these ideological approaches have advanced 
our understanding of the status of humanitarian intervention in international law 
today? Are we still at the point of witnessing the desultory and laborious exchange of 
ideological positions, or is the time ripe to revisit the question of the lawfulness of 
humanitarian intervention? Are we taking sufficient account of state practice after the 
Cold War and its implications for international law? 


II 


It is for this reason, among others, that the arrival of Sean D. Murphy's compact 
but comprehensive study, Humanitarian Intervention: The United Nations in an 
Evolving World Order, is to be welcomed because it paces us through past and 
present armed interventions with a view to gaining an appreciation of their 
standing in international law. Rich as a factual but also as an analytical resource, 
this book — the twenty-first volume published in the Procedural Aspects of 
International Law Series of the University of Pennsylvania Press — charts the 
possible manifestations of humanitarian intervention in state practice through to 
the present time, offering us an understanding of historical approaches to this form 
of intervention in a universe composed of sovereign states. As such, it is a work 
that is kaleidoscopic in terms of the breadth of the practice and legal literature it 
consults. It also provides a brief and accessible coverage of classical 
jurisprudential approaches' (33) to humanitarian intervention. In the second 
chapter, for example, we move from Aristotle, Thucydides, Plutarch, Plato and 
Euripides through St Augustine and St Aquinas until we reach Grotius, Vattel, 
Kant and Mill — all of which establish a helpful philosophical index for digesting 
the practice and legal argumentation that follow. 

Eager in the introduction to this book to quantify the scope and ambition of the 
work, Murphy makes the emphatic statement that '[t]he object of the study’ is ‘not 
to declare humanitarian intervention legal or illegal, moral or immoral, prudent or 
imprudent’ but, rather, ‘to explore issues of legality, morality, and prudence in 
humanitarian intervention from the standpoint of competing values and world 
order and with particular attention to the potentially greater use of the United 
Nations after the Cold War’ (2). We are served a reminder of this point at the end 
of the opening chapter of the book, where its aim is identified as ‘a general 
understanding of the process and limits of international law in conditioning state 
behaviour regarding humanitarian intervention’ (32). The author is unconvinced 
that international law presents ‘a unified methodology or theory of methodology’ 
and so he elects a collage (if this is what it can be called) of methodologies drawn 
from a variety of well-springs: 
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The approach taken in this study draws upon various aspects of [methodological] 
. Borrowing from traditional international law scholarship, the ‘black-letter’ 
rules embodied i in de [United Nations] Charter, Security Council and General Assembly 
resolutions, International Court of Justice decisions, treaties, and regional instruments will 
be analysed and discussed in the context of their initial development. However, the appraisal 
of those rules must be done in the context of their background, the world in which they 
operate at present, and the world in which they most likely will operate in the future. 
Borrowing from McDougal and Lasswell, efforts are made to appraise not just past trends 
but likely future trends and the policies that might be pursued ... Where possible, the way in 
which law affects the steps taken by decision-makers will be indicated. Borrowing from the 
‘incidents’ genre, which is particularly suited to the rare occurrences of humanitarian 
intervention will be emphasised (31-32). 
Murphy is true to his word and thesis, as this passage faithfully summarises the 
book's overall modus operandi or method. The combination of these elements 
works well and provides for a consummate understanding of the ‘incidents’ which 
are subjected to analysis, especially helped by the chronological order in which 
Murphy places and treats them. Yet, for all the virtues of this craft, it soon becomes 
apparent where Murphy's own preferences of method lie. In discussing the 
interventions which occurred during the Cold War, for instance, the author 
interprets their legal significance in these words: '[i]n virtually all instances, the 
intervening states characterised the intervention as justifiable on a basis other than 
a doctrine of humanitarian intervention, thus placing some doubt on the acceptance 
of such a doctrine by the international community’ (143). Placing a premium on 
the actual conduct of states — note that, here, the focus is on the legal justification 
invoked by the intervening state(s) in defence of their actions — Murphy builds and 
develops the argument that during the period of the Cold War, we came to witness 
the 'rejection of the doctrine of humanitarian intervention' (143).10 
This analysis of state behaviour occurs — imperatively — within a well-defined 
and structured appreciation of legal sources and materials relating to the practice of 
this period. The result is a systemised and coherent treatment of state practice, one 
whose basic components consist of ‘primary’ and ‘secondary’ lines of enquiry 
(86).!! Through the 'primary' line of enquiry, we are concerned with identifying 
the legal convictions of the intervening state(s), or their opinio juris sive 
necessitatis. By making the legal justifications of their behaviour public, we are 
able to determine the normative rationale of states: the fact that one legal principle 
or argument is invoked instead of another is itself important and becomes relevant 
in gauging the significance of an intervention from the standpoint of international 
law. In essence, we learn as much from the legal justifications that a state has 
decided against invoking as we do from those that are advanced. A critical 
message derives from the justification which the intervening state decides to 
communicate to other states and institutions as part of its formal discourse. 
Supreme caution is therefore required in determining what the normative content 
of a communication is (Murphy makes reference to the ‘crafting [of] a careful, 
coherent position articulated in the context of international law' (84) by 
intervening states), because this is the legal position, claim or understanding that 
states and institutions are, in sum, being asked to accept, or at least respond to. 


10 In so doing, Murphy endorses the standard interpretation of state practice during the Cold War: see n 4 
above 


11 Tbe author acknowledges that bis method is ‘a modified form of the ‘incidents’ method of study 
advocated by Michael Reisman’ in ‘International Incidents: Introduction to A New Genre in the Study 
of International Law’ (1984) 10 Yale Journal of International Law 1 and later developed in W.M. 
Reisman and A. Willard (eds), International Incidents: The Law That Counts in World Politics 
(Princeton, NJ. Princeton Univerzity Press, 1988). 
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Yet, there are occasions when Murphy appears to co-mingle the legal 
justification(s) for a given intervention with the reason(s) for its occurrence: in 
defining the ‘primary’ or ‘initial line of enquiry’, Murphy characterises the process 
as one in which we determine ‘whether the intervening state’s primary reason for 
intervening was to prevent the severe and widespread deprivation of human rights’ 
(85). The idea of the reasons of an intervention, in my view, opens up a much 
broader field of investigation, in which the task would be to search for the motives 
or motivations behind the application of armed force — to psychoanalyse the state 
(or, to be more precise, those who act on its behalf or in its name). This matter is a 
fundamentally different enterprise to that which, I believe, Murphy is actually 
asking us to pursue: namely the identification of the normative claims 
communicated by the intervening state(s) to the wider world or, as he puts it, the 
‘asserted justification’ (85) for an action. The need for the separation of these 
enterprises is made all the more clearer when Murphy begins to dissect the Indian 
intervention in East Pakistan in November 1971. He begins with the ‘asserted 
justification’ of India — that her intervention was a lawful exercise of her right of 
self-defence under Article 51 of the United Nations Charter — but then strays 
further afield: 


Although India’s statements emphasised self-defence as the pnmary justification for its 
intervention, it seems more likely that India had other reasons. First, in light of the enmity 
between India and Pakistan, India likely believed that its geo-political interests were 
advanced by a partitioning of Pakistan. Second, India undoubtedly had a general concern for 
Maintaining peace and security in the region, which was threatened by continued unrest in 
East Pakistan. Third, due perhaps to its ethnic links, India intervened due to three 
humanitarian concems: the widespread abuses by the Pakistani army in East Pakistan, the 
massive suffering caused by the movement of refugees out of East Pakistan, and the efforts 
by the East Pakistanis to gain their autonomy (99) (emphasis supplied). 
India’s chosen legal justification of self-defence is critical to our understanding of 
the perceived place of humanitarian intervention at that point in time: India’s 
refusal to invoke humanitarian intervention is very telling from the legal 
perspective, especially in factual circumstances which were conducive to its 
invocation.!2 The deliberate decision of India not to invoke the ‘right’ of 
humanitarian intervention — which would have upset the Charter paradigm — is 
rightly regarded by Murphy as ‘placing some doubt on the acceptance of such a 
doctrine by the international community’ (143). In so doing, it is clear that India 
did not wish to risk the novel (and therefore controversial) defence of 
humanitarian intervention — novel in the context of United Nations law and 
practice at that time — and instead chose to define the intervention by reference to 
an expanded (but also imaginative) version of the right of self-defence. India, too, 
was not alone in this regard: both the Tanzanian intervention in Uganda (1978) 
and the Vietnamese intervention in Kampuchea (1978) occurred during 
circumstances of severe humanitarian hardship and yet were defended in terms 


12 The observation has been made that in ‘a number of passages’ in the provisional verbatun records of 
the Security Council, India made limited statements ‘justifying ber use of force’ on the ground of 


Pakistan had attacked her first. The most probable explanation of this discrepancy is that India had 
undergone a change of mind and realised that humanitarian intervention was an insufficient 
justification for the use of force’: Michael Akehurst, ‘Humanitarian Intervention’ in Hedley Bull (ed), 
Intervention m World Politics (Oxford: Clarendon Press, 1984) 95, 96 
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of self-defence, which ‘hardly suggests confidence in the exculpatory power of a 
humanitarian motive'.1? 

From the perspective of international law, these conclusions can be reached — 
and can be reached with confidence — without the need to resort to the unedifying 
process of ascertaining the political or economic (or indeed other) reasons or 
motives behind an intervention. Quite apart from the (non) workability of this 
proposition in practice,!^ fundamental questions need to be asked about whether it 
is legitimate to bridge the divide between law and politics. A more persuasive 
argument has been made by Professor Christine Chinkin in another context, that a 
state's ‘motive for accepting or rejecting a plea of collective self-defence is 
irrelevant to the legality of its actions’, although she admits its worth from a 
‘probative point of view’.!© As matters now stand, it would appear to be the case 
that international law is the product of a series of official relationships between 
states: that, as principal actors within this system, states are subtle operators who 
qualify which of their actions carry normative weight and which do not; which of 
their actions are pursuant to legal directive or entitlement and which are not. It is 
from this formalism that international laws come into being, sbaped by the 
normative convictions of states as much as it is changed by them. In this context, 
the reigning assumption is the separation of these discourses — a separation which 
seems to be urged by Murphy, given his insistence on relating the ‘asserted 
justification’ of states and his conclusion that: ‘to assert that states must be wholly 
“disinterested” in participating in humanitarian intervention ignores rudimentary 
aspects of geopolitical behaviour and may discourage any interventions from 
occurring at all’ (323). 

So, states are political beasts after all — but they do have (and have shown 
themselves to bave) powers of rationalisation and restraint exemplified in clear 
form by the norms set down in international law. This perception of matters does 
present international law as a desperately formal — perhaps even artificial — 
normative system. This book does not set out to challenge this orthodoxy (to do so, 
it would have taken on an altogether different task), but to locate behavioural 
patterns at the official level of state action. What emerges from this study, then, is 
an intriguing portrait of how states use and apply forms of international law 
argument and of how normative developments take place as a consequence of such 
communications and manoeuvres. This level thus marks the point of departure for 
the ‘primary’ line of our enquiry, whose logic, in turn, requires us to examine the 
official responses to these legal claims — the substance of the 'secondary' line of 
enquiry. 


13 Tom J. Farer, ‘An Inquiry into the Legitimacy of Humanitarian Intervention’ in Lon Fisler Damrosch 
and David J. Scheffer (eds), Law and Force in the New International Order (Boulder, San Francisco, 
Oxford. Westview Press, 1991) 185, 193 (although the use of the word ‘motive’ in this context more 
properly accords with what Murphy calls ‘justification’) See, further, n 4 above. 

14 See, for example, the argument made by Nikalaos Tsagourias that it is ‘naïve to consider that states can 
be put on the psychiatrist s couch where their udden motivations will be revealed’: The Theory and 
Praxis of Humanitanan Intervention (Unpublished PhD Dissertation, University of Nottingham, 1997) 
370. In addition, the underlying presumption 1s that the state 1s a unitary being — acting with one mind, 
one arm, one voice on the international stage — when it is clear that the state comprises many different 
elements, puncipally its judiciary, executive and legislature, all of which may hold different 

of the (legal) justifications for the actions of their state at the international level. 

15 Martti Koakenniemi, “The Politics of International Law’ (1991) 1 European Journal of International 
Law 1. Koskenniemi remains ‘convinced’ that there is no essential distinction between ‘law’ and 
‘politics’: ‘Faith, Identity, and the Killing of the Innocent: Intemational Lawyers and Nuclear 
Weapons’ (1997) 10 Leiden Journal of International Law 137, 140. 

16 Christine Chinkin, Third Parties in International Law (Oxford: Clarendon Press, 1993) 318. 
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By the conclusion of his fourth chapter, which is devoted in its entirety to the 
review of state and institutional practice during the Cold War, Sean Murphy has 
made a constructive and persuasive, if not conclusive, case that humanitarian 
intervention found no place within the Charter rules on the use of force in this 
period of time. The Charter's normative paradigm, outlined in the opening 
paragraph of this essay, remained undisturbed, notwithstanding the many 
antagonisms and pressures placed upon it by the proponents of humanitarian 
intervention. And yet, certain interpretations of the self-same interventions of the 
Cold War yielded an altogether different conclusion, emphasising equivocation in 
the practice of states. The Third Restatement of the Foreign Relations Law of the 
United States (1987) declared: "Whether a state may intervene with military force 
in the territory of another state without its consent, not to rescue the victims but to 
prevent or terminate human rights violations, is not agreed or authoritatively 
determined’ (135). Contrast this position with that of the United Kingdom: a policy 
document issued in July 1984 suggested that 'the best case that [could] be made in 
support of humanitarian intervention is that it cannot be said to be unambiguously 
illegal .!7 Murphy rises above — and is right to rise above — these assertions in his 
bid to set straight the legal record for the Cold War: that humanitarian intervention 
commanded limited (if any) official support during this period. 

Once the elements of this case have been articulated, we are better able to discern 
how the (ideological) proponents of humanitarian intervention set about their 
unrelenting mission of locating humanitarian intervention within the context of the 
Charter paradigm. Unable, as we have seen, to rely upon the corroborating evidence 
of state practice from the period of the Cold War, various strategies were developed 
in an attempt to pave the way for the formal acceptance of kind-hearted gunmen. This 
part of the history of humanitarian intervention is as fascinating as it is revealing; it is 
an exercise in mapping the ingenuity of the die-hard apologists of humanitarian 
intervention — of reflecting upon the imaginative legal arguments advanced to win 
humanitarian intervention a place within the legal order of the Charter. 

One such strategy which 1s identified and related in this work is the creative 
interpretation of the prohibition on the use of force, the centrepiece of the Charter's 
framework, so that its parameters are brashly curtailed. Article 2 (4) of the Charter 
provides that '[a]ll Members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes of the United 
Nations’. Certain (and this is an important qualification) proponents of 
humanitarian intervention have sought to argue, as Murphy explains, that 
"humanitarian intervention falls below the threshold set in Article 2 (4) since the 
intervenors (if the intervention is truly humanitarian) do not seek to deprive the 
state of its territorial or political attributes but, rather, to enhance them" (71). In a 
similar vein, the argument has been made that the final clause of Article 2 (4) — 
which makes reference to ‘the purposes of the United Nations’ — ‘allows for the use 
of force to protect certain essential rights set forth in the [United Nations] Charter 
(eg Article 1) in situations where there is no other means to protect them’ (72). 

Murphy is well-positioned to challenge the acceptability of these claims: 
‘notwithstanding the foregoing arguments in favour of humanitarian intervention, 


17 United Kingdom Foreign Office Policy Document No 148 (1984), ‘Is Intervention Ever Justified?' 
reprinted in (1986) 57 BYBIL 614, 619 
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there is nothing explicit in either the text of the [United Nations] Charter or its 
negotiating history to support a right of unilateral humanitarian intervention by 
states' (75). He returns to the matter in due course, making great capital out of the 
‘extensive scholarship favouring the promotion and development of human rights’ 
of Professor Louis Henkin (136), whose singleness of purpose has nevertheless 
been to protect the textual integrity of Article 2 (4): 


To me, these pressures eroding the prohibition on the use of force are deplorable, and the 
arguments to legitimise the use of force in those circumstances are unpersuasive and 
dangerous ... Violations of human rights are indeed all too common, and if it were 
permissible to remedy them by external use of force, there would be no law to forbid the use 
of force by almost any state against almost any other. Human nghts, I believe, will have to 
be vindicated, and other injustices remedied, by other, peaceful means, not by opening the 
door to aggression and destroying the principal advance in international law, the outlawing 
of war and the prohibition of force.!8 


Less clear to emerge from Murphy's work are the various and regular attempts that 
have been made to revise the historical and legal significance of the interventions 
that have occurred in practice. This is another favourite device employed by ardent 
proponents of humanitarian intervention, seeking to ascribe a particular 
significance to interventions so as categorise them as precedents of humanitarian 
intervention. While international lawyers ‘must impose on events [a] historical 
sense of their meaning and their relationship to other events',!? this should not be 
read as a general licence to embellish or disturb the true legal significance of a 
given intervention. By way of example, the intervention in the Congo in 1964 
occurred at the behest of the beleaguered Administration of Prime Minister Moise 
Tshombe. Yet, because the military operation occurred in the thick of a 
humanitarian catastrophe, it has not been uncommon for the episode to be 
characterised as an exercise of the right of humanitarian intervention.” This 
approach locates us right outside the analytical framework which Murphy has 
taken great care to construct — we again must wander from the official justification 
for the intervention (‘carried out with the authority of the legitimate government of 
the Congo’) to the ‘motive’ of the operation (93) — because we must square the 
legal significance of a given intervention with the pre-disposed ideology of the 
interpreter of events. As Professor Brownlie has argued, the fact that the Congolese 
government had 'consented to the operation' cannot mean that the ensuing 
intervention was a 'precedent for the existence' of humanitarian intervention: it 
was ‘simply an example of a licence given by the territorial sovereign’ .*! 


18 Louis Henkin, How Nations Behave: Law and Foreign Policy (New York: Columbia University Press, 
2nd ed, 1979) 144—145. For his part, Henkin appears to have ruled out any possibility of the 
permussibility of humanitarian intervention by suggesting that, while ‘often irresistible, the 
international legal system ought not to approve [the right of humanitarian intervention] in principle’. 
s uM eerie (1972) 
66 Proceedings of the American Society of International Law 95, 96 (emphasis supplied). However, 
there does appear to have been something of a change of heart of late: in his 1989 lectores at the Hague 
Academy of International Law, Professor Henkin admitted that ‘it has become widely accepted in the 
legal community that the Charter does not protubit "humanitanan intervention" by a use of force 
strictly limited to what is necessary to save lives. The exception, I believe, is not (and ought not to be) 
limited to actions by a state on behalf of its own nationals’: Louis Henkin, International Law: Politics 
and Values (Dordrecht, Boston, London: Martinus Nijhoff Publishers, 1995) 119 (emphasis supplied). 

19 n 7 above, 303 

20 Jean-Pierre L. Fonteyne, "The Customary International Law Doctrine of Humanitanan Interventon: Its 
Current Validity under the UN Charter’ (1974) 4 California Western International Law Journal 201, 
233. See, also, Howard L. Weisburg, "The Congo Crisis 1964: A Case Study m Humanitarian 
Intervention' (1972) 12 Virginia Journal of International Law 261, 271. 

21 n 1 above, 144. 
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A third and final — but equally prevalent — strategy developed by the faithful 
defenders of humanitarian intervention sought to establish its strong moral and 
utilitarian foundations as the basis of its lawfulness, and there are occasional 
references to this form of argumentation in Murphy's work. Murphy appears, it must 
be said, to receive such assertions with some sympathy: the ‘law’, he asserts at one 
point, ‘does not operate in a vacuum’ (27) — but leaves us to question how ‘universal’ 
this aforesaid morality really is, particularly when it is played out in global terms and 
in a world comprised for this purpose of states as juridical actors. The assumption is 
made that we (and perhaps even states) are moral agents because Murphy concludes 
— in an exceptionally brief fragment of the book devoted to moral philosophy — that 
‘the stature of rules prohibiting [humanitarian] intervention is tarnished if those rules 
are deemed inconsistent with moral values, and even more so if the rules are 
periodically honoured in the breach' (29). Yet, there is never a full exploration of 
these ideas and relationships, and the reader is left to ponder and reflect upon the 
nature and impact of moral thought in the international legal order. This issue, of 
course, will take much pondering and reflection, not least of all because the structure 
of the international legal system and its forms of argumentation are unapologetically 
positivistic,2 but also — as the political philosopher Bhikhu Parekh has been adept at 
pointing out — because the statist and moral perceptions of the world order would 
appear to be fundamentally opposed to each other: 

Under the statist theory, the state may use its taxpayers’ money only to promote their 
interests, and requires its soldiers to fight and die only in wars connected with its defence or 
vital national interests; humanitarian intervention rejects this assumption. The statist manner 
of thinking implies that the state's own interests should guide its relations with other states; 
humanitarian intervention requires it to act in a more or less disinterested manner. In short, a 
state engaged in humanitarian intervention acts in excess of its authority, pursues objectives 
1t has neither a constitutional right nor an obligation to pursue, and violates the terms on 
which it is deemed to be constituted. If its citizens were to challenge its actions and the way 
it uses their money, or if its soldiers were to refuse to fight abroad, the government would 
have considerable difficulty providing a satisfactory defence. 


V 


Once the stage has been set for an examination of state practice after the Cold War, 
‘[g]reater attention to detail and analysis is given to these incidents’ than those of 
the Cold War because these incidents ‘have not yet received extensive scrutiny by 
scholars’ (145). This is indeed true. In recent years, there has been a stream of 
periodical articles that have dealt with the specific details of individual incidents 
ranging from the intervention in Liberia in 1990 to that in Haiti in 1994, but it has 
been rare for all such episodes to have been housed within the framework of a 
single study for generic treatment and consideration. 


22 In lus review of the first edition of Fernando R. Tesón, Humanitarian Intervention: An Inquiry into Law 
and Morality (New York: Transnational Publishers Inc, 1988), Professor D.W  Bowett wrote. 
'[Professor Tesón] assumes that if the philosophical basis for humanitarian intervention can be 
established, its legal validity follows. Unfortunately, state practice does not conform to this kind of 
logic’: (1988) 59 BYBIL 263, 263—264. See, also, the position of Professor Brownlie, to the effect that 
‘[ifnternational law 1s about the real policies and commitments of governments, it is not about the 
incantations of secular or religious morality’. "Ihe Rights of Peoples in Modern International Law’ in 
James Crawford (ed), The Rights of Peoples (Oxford: Clarendon Press, 1988) 1, 15. 

23 Bhikhu Parekh, "Towards the Just World Order. The Aims and Limits of Humanitarian Intervention’ 
ee ee 14. 

24 See, for example, Peter Malunczuk, Humanitarian Intervention and the Legitimacy of the Use of Force 
(Amsterdam: Het Spinhuius Publishers, 1993) and Ved P Nanda, “Tragedies in Northern Iraq, Liberia, 
Yugoslavia, and Haiti — Revisiting the Validity of Homamtanan Intervention: Part F (1992) 20 Denver 
Journal of International Law and Politics 305. 
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It is therefore a critical and crucial feature of this (fifth) chapter that Murphy 
distinguishes between cases where 'the Security Council expressly authorised the 
intervention' and those interventions — described elsewhere in the book as 
unilateral interventions (which include collective ventures by states) — which were 
‘not authorised by the Security Council, or at best occurred with the implied 
authority of the Security Council' (145). The making of this distinction is an 
appropriate introduction to the examination of contemporary episodes of state 
practice which follows, episodes which share the common denominator of ‘a 
significant loss of life or suffering by a civilian population and [by] significant 
flows of refugees [which] began pouring out of the target state into neighbouring 
states' (145-146). The resulting phenomenon — the use of armed force for 
humanitarian protection — embraces interventions which have received the sanction 
of the Security Council (demonstrated par excellence by the French intervention in 
Rwanda in 1994) and those which have not (such as the coalition intervention in 
Northern Iraq in 1991 and in the south of Iraq in 1992). 

Yet, there is a gradual — and curious — erosion of this distinction as this and the 
next (sixth) chapter unfold, whereby terms are conflated to produce the notion of 
(what is called) “United Nations humanitarian intervention’ (308). Of course, it is 
not difficult for us to understand why this formulation occurs, and why it assumes a 
major part of this study. Through its executive arm of the Security Council, the 
United Nations has authorised a series of interventions in the post-Cold War period 
in situations — principally humanitarian crises — which are not prima facie 
reconcilable with the powers accorded it by its own constitution. As is well known, 
the Charter of the United Nations empowers the Security Council to take 
enforcement action, but, in its allocation of this competence, the Charter uses 
‘language’ which is ‘clearly intended to evoke images of inter-state conflict’ 25 Seen 
in this light, ‘United Nations humanitarian intervention’ is no more than a 
convenient descriptive term of the practice which has emerged — of authorised 
interventions that have broken the Charter mould because they have been responses 
to humanitarian hardship rather than ‘inter-state conflict’ — over the past decade. 

To be sure, we are prepared for the notion of ‘United Nations humanitarian 
intervention’ from an early part of this book: it stems from the ‘working definition’ 
of humanitarian intervention adopted by Murphy in his first chapter as ‘the threat 
or use of force by a state, group of states, or international organisation primarily 
for the purpose of protecting the nationals of the target state from widespread 
deprivations of internationally recognised human rights' (11—12) (emphasis 
supplied). So why at all should the conflation (as I have described it) of terms 
seem so curious and unfortunate? This ‘working definition’ does, in fairness, 
contain the central constituent element of the classic definition of humanitarian 
intervention in that it recognises that forcible protection will be provided for the 
nationals of the target (as opposed to the intervening) state.26 However, it then 
moves beyond this traditional definition of humanitarian intervention when it seeks 
to incorporate the actions of ‘international organisations’ within the conceptual 
configuration of a legal right preserved for states (whether acting individually or in 


25 Tom J. Farer and Felice Gaer, "The UN and Human Rights: At the End of the Beginning’ in Adam 
Roberts and Benedict Kingsbury (eds), United Nations, Divided World: The UN's Roles in 
International Relations (Oxford. Clarendon Press, 2nd ed, 1993) 240, 245. 

26 There 12, however, an undoubted ‘overlap’ in ‘funchonal terms’: Ian Brownlie, ‘Non-use of Force in 
Contemporary International Law’ in William E. Butler (ed), The Non-Use of Force in International 
Law (Dordrecht, London, Boston: Martinus Nijhoff, 1989) 17, 25. 
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concert) to intervene and provide humanitarian protection.? Is this modification of 
definition — this juxtaposition of terms — justified or necessary? 

What is actually occurring in the term ‘United Nations humanitarian 
intervention' is, in my view, an unfortunate merging of not only terminologies, 
but also of propositions.2? In essence, this formulation returns us to an earlier part 
of the present essay on the importance of distinguishing the reasons for a given 
action or intervention from its legal justification(s). ‘Humanitarian intervention’ is 
sometimes understood to mean either (or indeed both) of these propositions: it has 
been used, as we have seen, to identify the reason why a state (and now an 
institutional) actor has (really) acted in a certain way, that is it seeks to describe the 
mentality of the particular actor (and that is, of course, presuming that this fact(or) 
is ascertainable).29 Under international law, however, the right of humanitarian 
intervention has developed into a subtle term of art: if the right exists at all, it exists 
as an official head to justify an intervention in accordance with recognised 
principles of international law. Though used in this latter sense, there is more than 
an occasional hint that Murphy also awards humanitarian intervention the former 
meaning. With respect to the (authorised) French intervention in Rwanda in 1994, 
for example, we are informed that the ‘reason’ for the action ‘was neither self- 
defence nor the protection of French nationals but, rather, the creation of 
conditions for tbe protection of nationals and of relief operations being conducted 
for their benefit’ (256). Moving through the considerable mass of suspicion and 
speculation that surrounded the reason(s) for the French involvement in Rwanda, 
Murphy concludes that 'the French forces ultimately confirmed an overall 
humanitarian motivation’ (256) — a ‘motivation’ that was apparently forged by the 
machinations of domestic French politics according to Gérard Prunier in The 
Rwanda Crisis: History of a Genocide (1995). 

In its alternative form and in its proper legal sense, ‘humanitarian intervention’ 
stands to be accepted as one possible normative basis for a particular action in 
international law — the essence of a state's legal justification if the idea of an 
intervention is to afford humanitarian protection to threatened civilian populations 
or minorities. It is in this formal sense that the term ‘humanitarian intervention’ has 
been received — and should be understood — in international law. The reason for 


international organisations"). 
28 Fernando R. Tesón, Humanitarian Intervention: An Inquiry into Law and Morality (New York 


HarperCollins, 2nd ed, 1992) 101. However, an important qualification 1s made by Walzer, to the 
effect that ‘mixed motives’ is ‘not necessarily an argument against humanitarian intervention that it is, 
at best, partially humanitarian, but it is a reason to be sceptical and to look closely at other parts’: ibid 
102. 


948 C The Modem Law Review Limited 1999 


November 1999] The Legal Travails of Kind-Hearted Gunmen 


this development is in part historical, but it is also dependent on the structure of 
international law and the nature of how claims are made within that system.” 
Given its close relationship with just war thinking, humanitarian intervention 
emerged as an important legal ground for the rationalisation of certain applications 
of force: it entitled states to make a claim to justify a certain form or type of 
intervention — even in cases where the motives of states were said to be less than 
pure. The establishment of this formal level of state intercourse — of the making of 
claims and counter-claims within the framework of international law — has thus 
necessitated a gradual uncoupling of the public justification from the private 
demeanour of states, of dissociating the legal from the political (although it must 
be legitimate to surmise the extent to which the international reaction to a legal 
claim is tempered by a consideration of a state's motive(s)). A fitting 
representation of this position takes place in the sentiment expressed in the Cook 
County Jail, the setting of the intriguing Kander and Ebb musical Chicago (1975), 
to the effect that: ‘murder is like divorce: it is not the reasons that matter; it is the 
grounds’. 

To attempt to appropriate the ‘legal justification’ of humanitarian intervention — 
the orthodox preserve of states in traditional international law — to the United 
Nations (if this is what is being proposed) does raise fundamental legal questions, 
and these questions are of a high constitutional importance. After all, the Security 
Council is confined by its Charter to exercise its enforcement powers in cases of 
‘any threat to the peace, breach of the peace, or act of aggression’ before it can 
‘make recommendations, or decide what measures shall be taken ... to maintain or 
restore international peace and security’ under Article 39 of the Charter. It is clear 
(and undisputed) that this awards the Security Council a discretion to take 
executive action, but it sets the requisite threshold at the need to maintain or restore 
international peace and security. To permit the Security Council to act on the 
additional (and indeed independent) basis of ‘humanitarian intervention’ would 
require nothing short of a constitutional amendment to the terms and powers of the 
Council, as well as a fundamental re-orientation of its role and responsibilities. In 
any event, and as the ample institutional practice of the past decade has indicated, 
the Council regards its discretion under Chapter VII in very broad and generous 
terms indeed to the point where, in July 1994, it determined in Resolution 940 that 
the continuing constitutional crisis of an ousted (elected) government in Haiti 
constituted ‘a threat to peace and security in the region’.3! Although the Council 
had expressed its grave concern at the ‘significant further deterioration of the 
humanitarian situation in Haiti’ in the same resolution, the legal basis for the 
ensuing American action was given by the United States — and received by other 
members of the United Nations — as an enforcement action ‘under Chapter VII 
undertaken to address a threat to international peace’ (277).22 

The nature of the discretion for executive action allocated to (and as received by) 
the Security Council, then, is of such an order that there is, as John P. Humphrey 
pointed out a generation ago, no need for the United Nations or its Security 


30 See Rosalyn Higgins, Problems and Process: International Law and How We Use It (Oxford: 
Clarendon Press, 1994) 246-248 (refecnng to a ‘claim’ of humanitarian intervention and emphasising 
that *[tJhere are a variety of important decision-makers [in the international system], other than courts, 
who can pronounce on the validity of claims advanced; and claims which may in very restricted 
exceptional circumstances be regarded as lawful should not a priori be disallowed because on occasion 
they may be unjustly invoked’). 

31 Michael Byers, Custom, Power and the Power of Rules: International Relations and Customary 
International Law (Cambridge: Cambridge University Press, 1999) 119-120. 

32 James Bone, “UN Approves Invasion of Haiti by US’ The Times (London), 1 August 1994, 1. 
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Council to subscribe to ‘humanitarian intervention’ as an alternative legal basis for 
such interventions: 


[N]owhere does the Charter authorise the United Nations or any of its organs to use force 
against a state unless there is a threat to the peace, a breach of the peace, or an act of 
aggression. And if any of these conditions can be shown to exist, there would be no need for 
the United Nations to have recourse to any doctrine of humanitarian intervention, for — 
assuming that there was unanimity between the permanent members of the Security Council 
— the United Nations could intervene on other more peremptory grounds.?? 


Those ‘other more peremptory grounds’ refer, of course, to the maintenance and 
restoration of international peace and security — the essential stock-in-trade of 
Council business. The current practice of the Council would therefore seem to 
make the debate about ‘United Nations humanitarian intervention’ superfluous 
from a legal perspective,>4 because this notion appears to have been subsumed 
within the flexible reach of existing powers of the Council as determined by the 
Council's broad discretion. Since the Council's executive powers are fixed in 
accordance with its discretion (and subsequent determinations) of what constitutes 
a threat to (or breach of) international peace and security, and given its present 
practice of awarding this concept an expanded field of application,?? there is no 
urgent or even apparent need for 'some legal mechanism that would make it 
possible for the United Nations to use force on humanitarian grounds in situations 
where there is no threat to the peace, breach of the peace, or act of aggression' as 
Humphrey himself had lamented.36 Of course, this appreciation of the parameters 
of the concept of international peace and security will not satisfy important calls 
for improved determinacy within the international normative system (in this case, 
of the terms and concepts used by the United Nations Charter),?? but it does shift 
the point of focus from the need for the formal amendment of the Charter to the 
need for the legal accountability of Council decisions. 

Be this as it may, present Council practice does carve out one possibility for 
varying forms of ‘humanitarian intervention’ in international law. Writing in her 
academic capacity, Rosalyn Higgins has argued that the Council has been faced with 
the ‘constitutional dilemma’ that ‘the United Nations Charter does not envisage 
military intervention on humanitarian grounds'9 The Charter equips the Security 
Council with enforcement powers, which can by activated (in the words of Article 39) 
by 'any threat to the peace, breach of the peace, or act of aggression’, to ‘maintain or 
restore international peace and security’. In such cases, the Council is entitled to 
adopt ‘measures not involving the use of armed force’ (such as economic sanctions) 
under Article 41. If these prove to be inadequate, the Council may then take forcible 
measures under Article 42. Practice has shown that the Council has chosen to resolve 
this ‘dilemma’, as Higgins observes, by finding ‘a human rights violation’ to be ‘a 
threat to international peace and security’. In Somalia in December 1992, for 
instance, starvation and civil strife had ripped civil society asunder — but without the 


33 John P. Humphrey, ‘Foreword’ in Richard B. Lillich (ed), note 1 above, vii. 

34 ibid. 

35 Bruno Simma (ed), The Charter of the United Nations: A Commentary (Oxford: Oxford University 
Press, 1994) 610-612 and N.D. White, Keeping the Peace: The United Nations and the Maintenance of 
International Peace and Security (Manchester. Manchester University Press, 2nd ed, 1997) 42-47. 

36 n 33 above. 

37 Thomas M. Franck, The Power of Legitimacy Among Nations (New York: Oxford University Press, 
1990) 50—66. 

38 Rosalyn Higgins, "The UN Secunty Council and the Individual State’ in Hazel Fox (ed), The Changing 
Constitution of the United Nations (London. BIICL, 1998) 43, 47. 

39 ibid. 
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chronic refugee traffic that the world was to witness in the vast human exodus from 
Rwanda in 1994. Yet, in Resolution 794 (1992), the Council determined 'that the 
magnitude of the human tragedy caused by the conflict in Somalia, further 
exacerbated by the obstacles being created to the distribution of humanitarian 
assistance, constitute[d] a threat to international peace and security'. It proceeded to 
authorise an American-led armed intervention in Somalia. Here we find circum- 
stances which made it difficult for the Council to point to any visible examples of an 
‘international’ dimension to the conflict, but where it still chose to activate its 
enforcement powers to authorise armed intervention. It is true that the ‘humanitarian’ 
nature of the intervention was qualified by the Council — the resolution was not 
worded in terms of ‘protection’ but instead referred to the establishment of ‘a secure 
environment for humanitarian relief operations in Somalia’! — but the Council had, if 
anything, instituted Humphrey’s ‘legal mechanism’ by a vigorous interpretation of 
the scope and reach of its enforcement powers. 

‘United Nations humanitarian intervention’ is therefore an anomalous 
terminological construction from the standpoint of international law. Where the 
Security Council exercises its enforcement powers under Chapter VII of the 
Charter for the forcible provision of humanitarian protection, the prima facie legal 
basis for the ensuing intervention is in no way distinguishable from the legal basis 
for the Council’s creation of ad hoc war crimes tribunals for the former Yugoslavia 
and Rwanda or, for that matter, its imposition of economic sanctions on Iraq — even 
though it purports to act in the name of international peace and security in all of 
these instances.* 


VI 


The modern manifestation of ‘humanitarian intervention’ in the form of the 
forcible provision of humanitarian assistance stands apart from the traditional 
conceptualisation of humanitarian intervention as the provision of humanitarian 
protection of the nationals of the state targeted for intervention. Perhaps the best 
application of a traditional humanitarian intervention in a modern setting occurred 
in April 1991 when American, British and French armed forces landed in northern 
Iraq to shield the Kurdish population resident there from further atrocities 
committed against them by Iraqi government forces (168) — a coalition operation 
which, ‘at [its] height’, involved ‘more than 20 000 forces from 13 different states’ 
(174). At a meeting of the European Council in Luxembourg in April 1991, British 
Prime Minister John Major proposed the creation of ‘safe havens’ where ‘refugees, 


———— LLL 
40 In Resolution 940 on the Hart intervention, the Secunty Council made reference to ‘the desperate plight of 
Haitian refugees’, but it placed emphasis on the ‘widespread violations of international humanitarian law 
occurring in Somalia, including reports of violence and threats of violence against personnel participating 
lawfully ial humanitarian relief ties; deliberate attacks on non-combetants, relief 


medical supplies : 

41 See Danesh Sarooshi, Humanitarian Intervention and International Humanitarian Assistance x 
HMSO, 1994) 26 (referring to the ‘Hmited objective’ of the mandate specified in Resolution 794). At 
least one commentator regards the term ‘humanitanan intervention’ as ‘now in general use to mean the 
delivery of food and medicines to deprived populations’: Lori Fisler Damroah, ‘ i 
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particularly Kurds ... would be safe from attack and able to receive relief supplies 
in a regular and in an ordered way'.* The nature of the undertaking at hand — it is 
clear from this statement — was of a different order to the mere provision of 
humanitarian supplies: indeed, Prime Minister Major had moments earlier 
proclaimed that the provision of such supplies by the Royal Air Force, though 
'valuable and worthwhile', was 'not itself a substitute for organised relief on the 
ground' or, one could add, effective humanitarian protection.^ 

In New York, the Security Council had adopted its (in)famous Resolution 688 on 
5 April 1991, in which it expressed its concern that Iraq's repression had 'led to a 
massive flow of refugees towards and across international frontiers and to cross 
border incursions, which threaten international peace and security’. Although there 
was some dissent in its ranks — Yemen noted that ‘there [was] no conflict or war 
taking place across the borders of Iraq with its neighbours' and Zimbabwe was 
satisfied that ‘a domestic political conflict lies at the core of the situation’ (171) — 
the Security Council managed to adopt the resolution in something of a landmark 
move: the abuse of human rights was of such a magnitude that it could not (and 
would not) remain silent on the matter. Furthermore, in the third operative 
paragraph of the resolution, the Security Council 'insist[ed] that Iraq allow 
immediate access by international humanitarian organisations to all those in need 
of assistance in all parts of Iraq and to make all necessary facilities for their 
operations'. These developments aside, the legal significance of the Resolution for 
providing the basis of the ensuing military operation — in its full-blown form — is 
open to question. Murphy is correct in indicating that 'the action of states in the 
aftermath of Resolution 688 went beyond the literal wording of the resolution' 
(172): the arrival of foreign forces on the sovereign soil of Iraq, the creation of 
'safe havens' and the American declaration of a 'no-fly zone' north of the 36th 
parallel fell outside the four corners of its terms (at least on a strict construction of 
its text as well as the intentions of its authors). 

Murphy arrives at this conclusion in his assessment of the intervention in 
northern Iraq and its sequel, the allied action in southern Iraq in August 1992 (177— 
182): neither were ‘specifically debated [n]or authorised by the Security Council’ 
(184). Taking Resolution 688 at its face value, he makes the valid point that it did 
‘not contain any language explicitly authorising states or [United Nations] forces 
“to use all necessary means" to establish the safe havens for Iraqi nationals, to 
ensure the delivery of humanitarian relief supplies or to establish no-fly zones' 
(184). To his credit, Murphy then rakes over one other possibility which could 
furnish the interventions with legal foundation in United Nations resolutions, ^? but 
he justifiably finds this wanting. He then turns to '[t]he views of states conducting 
the intervention[s]' — and alleges that these ‘were less than clear’ (187). In a 
curious diversion from his usual method, he begins his analysis by quoting the 
opinions of 'a leading British publication' and 'a leading U.S. editorialist' and their 
reading of the legal position of intervening states (187) — as if the Fourth Estate 
have become the new font of opinio juris sive necessitatis! It is fortunate that 
Murphy then reverts to the authentic sources of state practice, because the official 


43 Statement by the United Kingdom Pome Minister. A Safe Haven for the Kurds, United 
Foreign and Commonwealth Office Press Office (8 Apnl 1991), reprinted m M. Weller (ed), Iraq and 
Kuwait: The Hostilities and Their Aftermath (Cambridge: Grotius Publications, 1993) 714. 

44 ibid. 

45 eg that ‘support’ for the interventions emanates from ‘a combination of Resolution 688 (the 
humanitarian relief resolution) and Resolution 678 (the onginal use of force resolution [regarding the 
Iraqi invasion of Kuwait in August 1990])’, (184—185). 
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position of the United Kingdom is more complicated than appears in the press 
report he refers us to. He reproduces for us — ‘perhaps most significantly’ — the 
official position given by the Legal Counsellor to the Foreign and Commonwealth 
Office in late 1992: 

Resolution 688 recognised that there was a severe human rights and humanitarian situation 

in Iraq and, in particular, northern Iraq; but the intervention in northern Irag ‘Provide 

Comfort' was in fact, not specifically mandated by the United Nations, but the states taking 

action in northern Iraq did so in exercise of the customary international law principle of 

humanitarian intervention (188). 

It is the last twenty words of this statement which would seem to qualify the 
intervention in northern Iraq as a choice demonstration of humanitarian intervention 
in action — not only because the core element of traditional humanitarian 
intervention (the humanitarian protection of the nationals of the target state) was 
present, but because at least one state (the United Kingdom) is seeking to invoke the 
principle or right of humanitarian intervention. This marks a clear departure from 
the state practice of the Cold War: here, humanitarian intervention is the ‘asserted 
justification' for forcible action. Of course, that does not mean to say that its mere 
invocation is sufficient to incorporate it within international law — there must be 
some measure of support among the legal opinions of other states. International law, 
after all, is not made on the whim or frolic of one state — it is at base a collective 
enterprise that rests upon the practice of states as a whole. 

It therefore matters that we investigate the conduct of other states: the French 
position would appear to be that the intervention in northern Iraq occurred pursuant 
to a duty to intervene, though from the official statements given (189—190), the 
duty would appear to be a moral and not a legal one. Murphy suggests that, for its 
part, the United States seemed wedded to Resolution 688 as tbe legal underpinning 
of the armed intervention in Iraq (190—192), which allows him to conclude: 


the statements of the tbree intervening powers are not consistent and are at times vague, 
perhaps in order to avoid highlighting differences among them, although all three 
governments asserted that no further [United Nations] authority beyond Resolution 688 
was necessary. For France and perhaps Britain, this conclusion apparently derived from the 
view that [United Nations] authority was not necessary for the interventions at all, while for 
the United States[,] this conclusion derived from the view that Resolution 688 itself 
provided the authority for the interventions (192). 


But where does this leave the lawfulness of the actions taken in Iraq in 1991 and 
1992? It is now that Murphy turns to his all-important ‘second line of enquiry’, in 
other words, how the interventions were received in the wider community of actors 
within the international law system. His conclusion, after '[s]ifting through the 
various statements made by governments and non-governmental entities over an 
extended time’ is that ‘while many governments and others expressed serious 
reservations, ultimately the interventions in Iraq were regarded by the world 
community as somehow emanating from authority granted by the Security 
Council’ (194). A metaphor is then conjured to assist the persuasiveness of the 
argument: “Simply put, the coalition airdrop, which then expanded into the creation 
of ‘safe havens’, was the blossom of a seed planted by the Security Council in 
Resolution 688’ (194). It is clear that the importance of this resolution is pivotal in 
the interpretation of events which follows: 


[T]he lack of a global condemnation of the interventions was most likely not based on a 
perception that states have a unilateral right to intervene for humanitarian purposes. Rather, it was 
based on a perception that authority to intervene for these purposes emanated in some fashion 
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from Security Council authorisation. On the one hand, this could be attributable to the overall 
post-war situation; this is the view that many observers, including opponents of a unilateral right 
to intervention, would likely take. On the other hand, it could be attributable to an acceptance of 
humanitarian intervention by a state or states acting on their own initiative subsequent to a 
Security Council identification of a threat to peace and security from a widespread deprivation of 
human rights, even where the Secunty Council does not expressly authorise the intervention. In 
either case, it might be said that the interventions, while not explicitly authorised, were 
Jegitimised' by the overall involvement of the Security Council (195). 


It is the last sentence of this excerpt that offers us a useful insight into the 
precedential value of these interventions: it is stated with accuracy that Resolution 
688 did not provide express authorisation for (humanitarian) military action in Iraq 
— and the opinions of those who believe otherwise are dispelled with aplomb (197). 
There is, however, a certain persistence to work the significance of Resolution 688 
into our understanding of the precedent that rose in the wake of the interventions — 
towards an appreciation of the overall relevance of Resolution 688 in its 
specification of the facts, its clarification of the issues at hand and its 
representation of the attitudes of states both inside and outside the hallowed 
chamber of the Council. In short, it appeared to facilitate the moment when certain 
states — such as the United Kingdom — felt comfortable and confident for a claim of 
humanitarian intervention to be made at a time when the urgent application of 
armed force would not receive the sanction of the United Nations. ]t is at this 
juncture that the ‘primary’ and ‘secondary’ lines of enquiry meet, providing us 
with a clearer sense of what was said; what was accepted and what was regarded as 
acceptable; and of what, in ultimo, was to become law. All things considered, 
Professor Christopher Greenwood seems to have hit upon the right epitaph for 
these events: ‘In the longer term’, he wrote in 1992, ‘the intervention in northern 
Iraq and the international acceptance of it, is likely to be invoked as evidence that 
there is a right of humanitarian intervention in international law’ .46 

Less than a decade later, a sense of déjà-vu prevailed when the Security Council 
was faced with the killing and displacement of Albanian Kosovars but chose not to 
authorise the use of force when it adopted Resolution 1199 in September 1998 — a 
resolution which affirmed that the 'rapid deterioration in the humanitarian situation 
throughout Kosovo’ constituted ‘a threat to peace and security in the region’. 
Although adopted under Chapter VIL, the resolution provided no legal basis for 
armed intervention or the use of armed force to combat what the Council labelled 
‘the excessive and indiscriminate use of force by Serbian security forces and the 
Yugoslav Army which have resulted in numerous civilian casualties and the 
displacement of over 230000 persons from their homes’. The ‘danger of [an] 
impending catastrophe’ that had been threatened as ‘a possible rationale for 
military action’*’ became a reality in March 1999 when Nato fire was unleashed on 
Belgrade: the United Kingdom, a principal actor within Nato, became a leading 
proponent in advancing the right of humanitarian intervention as the basis for the 
recourse to armed force against the target state.S$ Although support for the 
lawfulness of the action was not unanimous,*? the urgent need for some form of 


46 Chnstopher Greenwood, ‘New World Order or Old? The Invasion of Kuwait and the Rule of Law 
(1992) 55 MLR 153, 177 

47 Michael Binyon and James Bone, ‘Yeltsin Veto Threat Stalls Kosovo Raids’ The Times (London), 7 
October 1998, 15. 

48 The Economist (London), 3-9 April 1999, 19-20. 
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intervention appeared to be generally recognised by states and other international 
actors but only insofar as it was defined and confined by the humanitarian 
objectives that underpinned it. 


VII 


The fulcrum of Murphy's thesis is, as is proclaimed in the title of this book, the 
role of the United Nations in securing humanitarian protection 'in an evolving 
world order' — an order in which focus on '[t]he prevention of transnational 
aggression is not alone a sufficient end' but which is now accompanied by the 
belief of states 'that military intervention can and should be used to prevent 
widespread human rights violations and deprivations' (391). This statement is an 
accurate assessment of practice as it has developed since 1990 and the author of 
this book deserves praise for the extent to which he is prepared to engage the 
matter of the role of the United Nations in authorising such interventions, but also 
in his appreciation of the possible limitations and problems associated with this 
kind of involvement (311—314): 


Recent events show a striking willingness of states to forego unilateral humanitarian 
intervention in favour of Security Council authorisation, thereby reinforcing the views of 
those that regard unilateral humanitarian intervention as unlawful. Nevertheless, the 
possibility of unilateral intervention remains and, if undertaken, should be guided by the 
same principles of humanity, impartiality, and neutrality that pervaded U.N.-authorised 
interventions (393). 


To this end, Murphy is painstakingly committed to extracting lessons from the 
experiences of the United Nations about ‘the use of force to protect human rights’ 
because, as he admits, ‘much can be learned from the manner in which they were 
conducted and the difficulties they encountered’ (391). The blueprint for future 
policies and decision-making practices that has been crafted with great care — 
driven by the need for principled action (322) and interventions made consistent by 
the form and extent of human rights atrocities which can trigger United Nations 
action (325) — is a commendable endeavour of the author of this work to enhance 
respect for the Security Council decision-making procedures and the integrity of its 
decisions and resolutions.*! If this path is followed, and followed with sufficient 
determination, the de-politicisation of decision-making in humanitarian tragedies 
will be achieved in the long-term, so that threatened populations will no longer 
suffer ‘the slings and arrows of outrageous [political] fortune'52 as dictated or 
decided upon by the Security Council. 

Such orchestrations are well-timed given the extraordinary propensity the 
Security Council has shown in the past decade or so to continue ‘its expansive 
attitude regarding "threats to the peace", allowing the United Nations, when 
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member states (particularly the major powers) have tbe political will to do so, to 
authorise or legitimate the use of military force to prevent widespread deprivations 
of human rights’ (284). Even if Murphy is accurate in contending that the ‘essence’ 
of the Security Council's findings of a 'threat' in all of the case-studies under 
consideration 'did not lie in the transboundary effects of the human rights 
deprivations but, rather, in the deprivations themselves' (284), we are still faced 
with the possibility that the Security Council experiences a delayed reaction (as it 
did in the humanitarian crisis in Liberia in 1990), or an inadequate one, or, worse 
still, no reaction at all. Murphy is eager not to understate such possibilities, nor the 
consequences which they could set in train (the whole of the eighth chapter is 
devoted to a consideration of the prospect of unilateral humanitarian intervention). 
Indeed, there is a very blunt admission that 'the willingness of the Security Council 
to pursue such interventions is limited; indeed, there are considerable problems and 
inherent limitations in the capacity of the United Nations and its member states to 
conduct these interventions' (282). In a certain respect, we are not on new territory 
here and Murphy does well to remind us of the Uniting for Peace Resolution 
(1950), which recognised the General Assembly's competence during the first 
phase of the Cold War 'to make recommendations to Member States for collective, 

forcible measures' (239) — in a decided effort to realise an alternative mechanism 
to Security Council (in)action. 


VIII 


It is befitting of this extensive and useful study that its author is able to assert that 
[law serves as a conditioning factor in the behaviour of states’ (393). Such a pre- 
disposition to this work — and it is argued in that vein throughout — emphasises the 
need for understanding state and institutional practice within a conceptual 
framework, one that takes full cognisance of the realities that dominate the 
international legal and political process, its states and institutions. These realities 
depict an active — some would allege over-active — Security Council, prepared to 
engage in the complex humanitarian challenges of our time. Its ‘active’ 
participation in ‘international conflict management’ is seen as a ‘promising means 
by which account may be taken’ of the values of ‘order’ and ‘justice’ (393). How 
much of a much-changed world it is. But such optimism, no matter how well- 
placed, cannot runneth over. Murphy does not allow it to. The effectiveness of the 
Security Council is at stake if it is not ‘perceived as acting in a lawful fashion’ — or 
if it chooses not to respond at all, especially given the prediction that ‘the most 
contentious steps taken by the Security Council over the next years will be forcible 
interventions in the affairs of states for protecting the nationals of those states’ 
(393). The haunting shadow of the tragedies of Zaire in 1996 (where authorisation 
was forthcoming) and Kosovo in 1998 and 1999 (where it was not) are living 
manifestations of this forecast — but the Council appears to want to treat similar 
challenges in different ways. That must mean, as is indicated on the closing page of 
this book, that ‘the possibility of unilateral humanitarian intervention remains’ 
(393) — that is, interventions undertaken without the authorisation of the United 
Nations: the true provenance of humanitarian intervention in international law. 
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Sandra Berns and Paula Baron, Company Law and Governance: An Australian 
Perspective, Melbourne: Oxford University Press, 1998, xi + 518 pp, pb £27.50 


It is an ambitious task to offer an introductory account of company law and its social, 
political and economic context. Done well, this would be a blessing to students, whose 
interest is all too often suffocated by the lifeless legal machinery found in many 
company law textbooks. Done badly, the book would sink like the share price of an 
overdiversified firm: doing too much means that nothing is done well. Berns and 
Baron have been creditably — although not wholly — successful in achieving their 
difficult objective. 

The book is structured around a theme which applies anthropomorphic descriptions 
(provocatively or playfully, dependent on one's point of view) to all parts of corporate 
‘life’. Hence we progress from ‘It’s A Company! The Birth’, through to ‘Funeral 
Rites: Dissolution and Death’. The text seeks to blend coverage of traditional black- 
letter topics into engagement with theoretical issues. This is most successful in Parts 
One and Two, where an interrogation of the corporate ‘person’ poses some of the most 
interesting and important questions in company law. The reader is introduced to the 
relationship between corporations and the state, corporate crime, social 
responsibilities, moral agency, stakeholder theory and a Dworkinian model of the 
corporation. Students will undoubtedly benefit from exposure to these issues. 
However, it must be said that the authors’ coverage privileges breadth over depth. 
Ideas are introduced at a staccato pace, leaving space in some instances for no more 
than soundbite treatment. One wonders whether fewer issues, developed more 
thoroughly, might not be more conducive to independent thought by students. 

The book reads more like a standard text from Part Three onwards, when the 
blend becomes almost entirely black-letter. The section on governance (Chapter 9) 
is a very accessible map of the terrain, linking directors’ legal status and 
responsibilities with some of the wider issues canvassed earlier in the book. The 
treatment of share capital (Chapter 12) is particularly impressive, providing an 
unusually clear exposition of an area which readily lends itself to opaqueness. 
However, the discussion of debt finance (Chapter 11) tends toward over- 
simplification. For example, the authors seek to differentiate mortgages from 
charges (at pp 299—300) on the basis that a mortgage transfers title, but a charge 
only binds third parties when registered. This confuses the impact of the registration 
provisions, which affect the third- -party DRS of mortgages as well as charges 
(‘charge’ is defined as including ‘mortgage’: Corporations Law (Aust) s9, 
Companies Act (UK) 3396(4)), with "s Saded: nature of a chargee’s rights. 
Whilst not a right ‘in’ the charged assets, a charge nonetheless binds third parties to 
the same extent as any other equitable interest (see eg Re BCCI (No 8) [1997] BCC 
965, per Lord Hoffmann at 972). 

Towards the end of the book, the authors once again leave the beaten track to 
engage in a stimulating consideration of the role of women in companies and 
corporate law. This, like the other introductions to theoretical issues, adds 
considerable value to the basic black letter coverage. All in all, this book has much 
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to recommend it, and will doubtless provide much-welcomed fresh air for many 
students. 


John H. Armour* 


Nicola Lacey, Unspeakable Subjects: Feminist Essays in Legal and Social Theory, 
Oxford: Hart Publishing, 1998, x + 273pp, hb £25.00; pb £15.00. 


Unspeakable Subjects brings together eight essays published elsewhere by the author 
over the course of the past seven years. Lacey has taken a deliberate decision to step 
back from her work, providing tbe space for readers 'to design their own routes 
through the collection, planning their own journeys and, very possibly, reaching 
different destinations from the author' (p 15). Perhaps out of a concern to avoid either 
presenting this collection as a retrospective or exacting too great an influence over the 
reader, she declines the opportunity to comment upon the individual essays or to trace 
the intellectual journey which they represent. In her introduction, Lacey identifies 
common concerns of feminist legal theory to convey to the reader the importance of 
that body of work. However, it is to be regretted that she chose not to comment upon 
her contribution to thinking about feminist legal method or upon her use of those 
methods in the chapters dealing with substantive issues. 

Feminist legal theory presents a challenge to the premises upon which our legal 
system has developed. Unspeakable Subjects subjects feminist legal method to 
scrutiny and, in so doing, draws a distinction between critique, utopianism and 
reformism. To provide a feminist critique of laws and legal institutions is to undertake 
an analysis which either seeks to measure how successfully those laws live up to their 
own values or aims to reveal the ways in which the system itself is implicated in the 
maintenance of domination and oppression (pp 231—232). The chapters within this 
collection contribute to a critical analysis of a legal system which is predicated upon an 
autonomous, rational individual, isolated from otbers, disembodied from his social 
context and moving between the regulated public and the unregulated private realms. 
Lacey provides a critical analysis of race discrimination laws, welfare policy, sexual 
offences and legal regulation of pornography. She argues that the alleged gender- 
neutrality of the legal subject masks a male, white, middle-class norm but that there is 
no scope, in claims of race discrimination, for criticisms either of the norm or of the 
way in which litigants are required to assimilate to it (p 24). Welfare policies are shown 
to be discriminatory because theories of justice ignore the influence upon the 
individual of their social context and inequities within the private realm (pp 67—69). 
Sexual offences are inadequate because the law is concerned with the mind rather than 
the body (p 110). 

Lacey demonstrates how critique exposes the shortcomings of the legal system. She 
emphasises that critique provides the impetus for change, since inherent within critique 
is a search for how things might be otherwise: '[nJotwithstanding the iconoclastic and 
polemical self-presentation of *'trashing"', there was always a concern with how things 
could have been, and might be, different. It wasn’t just an irresponsible, existential 
enjoyment in shaking up the world. In its serious form the mapping of existing 
configurations of power and their interpretation as contingent was part of a political 
and ethical project’ (p 232). Lacey considers the practical problems and negative 
symbolic effects of regulation of pornography and cautions that we must avoid 
"fall[ing] into the trap of thinking that as feminist lawyers we have to be lawyers first 
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and feminists second' (p 97). She argues that non-legal strategies such as campaigning 
and consciousness-raising tbrough 'debates, boycotts, satire, counter-propaganda, 
pickets' are potentially more effective than legal regulation in addressing the 
damaging consequences of pornography (p 95). 

In contrast to her cautious approach to reform, Lacey is more positive about the 
third feminist legal method which she considers, that of utopianism. Utopian projects, 
such as those of Drucilla Cornell and Luce Irigaray, involve imagining a different 
world and reconstruction of the concepts foundational to modern thought (p 234). 
Having undertaken a critique of the laws governing sexual offences, Lacey draws 
upon Cornell's imaginary domain and Jennifer Nedelsky's notion of relational 
autonomy to reconceive sexual autonomy as bodily experience (pp 117-123). 
Although she provides a clear exposition of the role of utopian projects in bringing 
about change, feminist legal academics must be as aware of the limitations of 
utopianism as we are of those of reformism. Lacey suggests that feminist legal theory 
seeks to expose the role of the law in creating, perpetuating and failing to remedy 
'discrimination, domination or oppression' (p 3). Feminist legal theory imagines how 
laws and legal institutions might be different and thus bring about a change in 
relationships between the sexes (p 3). Utopian visions cannot simply be ideals 
conjured up by our own imaginations. Imaginary projects must accommodate 
difference and be guided by an informed conception of the workings of society 
gleaned from social theory (p 237). Furthermore, theorising about the law as much as 
feminist activism is focused upon achieving change for the better, and so theory and 
practice must inform each other (p 174). The nature of utopian visions is such that they 
must be sensitively invoked so as not to alienate both those who share the same goals 
as feminist legal theorists but work through other means and those who are yet to be 
convinced of the need for change. 

Lacey presents critique, reformism and utopianism as distinct endeavours and 
interrelated projects. Critique reveals the madequacies of the present system and the 
possibility that it might be different, utopianism opens up the possibilities for thinking 
how things may be different, and reform provides incremental changes in the direction 
of the ideal. ‘[T]he understanding of the power of contingent social arrangements to 
which critique works is generally motivated by a commitment to changing the world. 
This depends in turn upon the vision of a substantially different world imagined in 
utopian thought. And it has the ultimate (perhaps very distant) project of approaching 
that vision through the process of developing practices and institutions via reformism — 
the process and shape of reform itself in turn having rhetorical aspects and generating 
further ground for critique and reimagination' (p 236). Lacey emphasises that there is 
no simple shift from imagination to the statute book and uses the example of Irigaray’s 
sexed rights to make the point that conclusions about legal reform cannot be made 
from utopian visions (pp 120-124). The value of imagining how things might be 
different lies, Lacey suggests, in gradually challenging accepted views and increasing 
receptiveness to change. However, the temptation to make reform proposals is clearly 
a strong one for lawyers and a tangible means through which to confront the very real 
disadvantage, discrimination and damage occurring with the lives of women. Àn 
example of this is provided in Lacey's chapter on sexual offences where she presents a 
vision of sexual autonomy and bodily integrity in response to her critique of rape laws 
and then turns to consider the implications for reform of the law (pp 117—124). 
Comment by the author upon her use of feminist legal methods in the chapters on race 
discrimination, welfare policy, sexual offences and pornography would have been of 
interest. Futher, such an initiative might have usefully drawn together the two distinct 
parts of this volume and clarified how the methods which Lacey describes interrelate. 
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This collection of essays brings together work of a leading figure within feminist 
legal thought and provides an excellent example of the particular contribution of 
feminism to analysis of the legal system. The essays engage with, respond to and 
develop a variety of feminist perspectives upon law and demonstrate the enormous, 
challenging and exciting task ahead for feminist legal theorists. 


Jo Bridgeman* 


Peter Birks (ed), Privacy and Loyalty, Oxford: Clarendon Press, 1997, xxxiii + 308 
pp, hb £50.00. 


This book contains the papers presented at two SPTL seminars: on Privacy and 
Fiduciaries in Context. It is difficult to resist the view that their placing together in a 
single volume is a marriage of convenience. Even those few topics (eg, breach of 
confidence) that might be regarded as bridging the gap between these entirely 
disparate areas do not receive any attention. 

A significant amount of space in the first half of the book is occupied with the 
central, if now rather overworked, themes of privacy literature. What sorts of claims 
are properly categorised in privacy terms? If privacy is to receive legal protection, 
what form should it take — common law, statutory, or constitutional? Would such 
protection be at the expense of legitimate claims of the media to freedom of speech? 
Two contributions are noteworthy as departing from this traditional fare. Raymond 
Wacks explores the problems posed for privacy by the Internet, and Basil Markesinis 
and Nico Nolte show bow the German law of privacy has responded to the challenge 
of protecting the privacy of individuals who undoubtedly qualify as public figures. 
Mention should also be made of a chapter by Ian Loveland entitled ‘Privacy and 
Political Speech'. While welcome as a further development of the author's recent 
writings on New York Times v Sullivan and the influence exerted by that case in 
England and Australia, its connection with the subject of privacy is tenuous indeed. 
The treatment (at pp 88—89) of the libel action brought in 1995 by David Ashby MP 
against the Sunday Times appears, to me at least, to be the only way in which the piece 
has any bearing on privacy. 

The second half is dominated, in quantitative terms, by an eighty page essay by 
Laura Hoyano. This explores, in the light of Australian and Canadian case law, the 
ways in which breach of fiduciary duty at times complements, at times overlaps, 
actions that are framed in contract and tort. In an admirable counterpart to this piece 
John Glover, drawing on the insights of linguistic philosophy, exposes the fallacy that 
fiduciary relationships share a core essence. Rather, they constitute a set of 'family 
resemblances', combining in various ways four elementary characteristics identified 
by Glover. 

Both reporters for the seminars, Roderick Bagshaw and David Hayton respectively, 
round off the discussion while making distinctive contributions in their own right. 

A valuable work, certainly, but one likely to have a limited market only among 
those few scholars whose interests span both civil liberties and equity. 


Joseph Jaconelli** 


* Centre for Legal Studies, University of Sussex. 
** Faculty of Law, University of Manchester. 
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Jack Beatson and Takis Tridimas (eds), New Directions in European Public Law, 
Oxford: Hart Publishing, 1998, xvi + 198 pp, hb £30.00. 


This book is a collection of contributions to two conferences which took place in 
1997, the first on "The Liability of Public Authorities in Damages' and the second on 
the 'Cross-Fertilisation of Concepts in European Public Law'. The book deals first 
with the development of liability in damages of Member States for breach of 
Community law. The second part addresses the way different legal traditions might 
best cultivate some cross-fertilisation of legal principles to prepare them for the 
onslaught of common Community rules. The bridge between these two parts might 
have been better constructed if the second half had provided a more straightforward 
survey of differences in public law traditions across Europe, rather than concentrating 
on a normative discusssion on 'cross-fertilisation' (the indirect promotion of legal 
ideas across national boundaries). 

The six chapters on state liability for breach of Community law on the whole cover 
ground which is now quite well-trodden, and there is considerable overlap between 
them. In view of the vast bibliography on this subject, the short and clear analysis 
provided by these papers (in particular the charting of the development of member 
state liability by Tridimas) is especially welcome. 

Some arguments are thought-provoking, even if they do not necessarily contribute 
to the 'cross-fertilisation' of Community law principles across Europe. From a 
European perspective, van Gerven criticises the analogy between Community liability 
under Article 215(2) and member state liability drawn up by Brasserie du Pecheur. He 
takes the view that the Schoppenstedt formula does not provide all the answers; that in 
providing a model for state liability, the Court should have taken account of much 
more basic cases of negligence by Community servants. Oliver discusses other 
problematic implications of Community rules in relation to member state liability, not 
least the restrictive approach under the EC Treaty to locus standi as a model of 
standing for individuals wanting to challenge member states for Community breaches 
in national courts. 

At the level of national law, Eeckhout considers potential difficulties arising from 
the interplay of remedies for breach of Community law and procedural limitations 
imposed by domestic rules. The answer to some of tbe questions he raises is provided, 
in this country at least, by the adoption of liability for breach of Community law as 
breach of statutory duty. Craig argues that this pigeonhole has some advantages for the 
harmonisation of Community law, since it allows for a spillover of the Brasserie 
principle into cases with no Community law component. Hoskins takes a contrary 
position. Since breach of statutory duty had its origins in private law, it is not an 
appropriate category for Euro-torts. He makes the obvious point that the European 
Communities Act does not give rise to private rights, being general in nature (and 
therefore failing the X v Bedfordshire CC test). The tort of state liability for breach of 
Community law should, in his view, be a sui generis cause of action. It is worth noting 
that this argument has some relevance to the categorisation of new causes of action 
under the future Human Rights Act. 

The second part of the book, which, according to the Introduction, sets out to 
guide us through the different approaches to administrative law in EU member states, 
Is something of a disappointment. Obviously a volume of this length cannot replicate 
tbe exercise carried out by J.R. Schwarze's massive undertaking in Administrative 
Law under European Influence. On the other hand, valuable space has been given over 
to well rehearsed issues, such as the discussion by Smith and Hare of the relative 
merits of judicial activism and restraint. These chapters add little to the extensive 
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literature already available on the ‘least dangerous branch’ theory. It is a pity that the 
opportunity has been missed (yet again) to provide concrete and specific examples of 
the different approaches across Europe. Smith, for example, mentions tantalisingly the 
position in Germany, where the ECHR is in theory vulnerable to the doctrine of 
implied repeal since it does not enjoy the status of supreme law. Some expansion of 
this brief insight into the impact of the ECHR in Germany and its interface with the 
Grundgesetz would have been welcome. But it is given only one line and a footnote, 
compared with the discussion about majoritarianism which ranges over eleven 
densely written pages. 

Torchia, in one of the most enlightening contributions, considers both the direct and 
indirect influence of Community law on Italian administrative law and the gradual 
blurring there of the line between ‘public’ and ‘private’. Bell's paper also provides an 
extremely useful insight into the different European administrative law traditions, and 
Allison highlights some of the considerations which need to be taken into account if 
‘cross fertilisation’ of legal concepts in English law is not to degenerate into 
‘hazardous transplantation’ — such as the difficulties presented to judicial review by 
the European doctrines of proportionality and substantive legitimate expectation. But 
none of these papers mention what, to an English lawyer anyway, is the most obvious 
obstacle to the free flow of legal concepts across national boundaries. This is the 
almost total absence of judgments in translation which might enable influential but 
monoglot practitioners and judges to assess how analogous problems are dealt with 
across Europe. 

We may all agree with Tridimas's closing remarks that one of the most distinct 
characteristics of the development of Member State liability in damages ‘is not written 
solely by the Court of Justice but is co-authored by the national courts'. But until 
access to these different approaches to remedies is made as readily available as judg- 
ments from Strasbourg and Luxembourg — electronically or otherwise — the exercise 
of co-authorship will continue to be a matter of the blind not really leading the blind. 


Rosalind English* 


D. J. Galligan, Due Process and Fair Procedures: À Study of Administrative 
Procedures, Oxford: Clarendon Press, 1996, xxx + 537 pp, hb £55.00. 


This is an important and impressive work. As in his previous study, Discretionary 
Powers (1986), Galligan takes a cluster of concepts at the heart of administrative law 
and shows how they address a number of fundamental questions about the relationship 
between citizen and state in the delivery of services and in the adjudication of 
interests. 

Part I is the peg on which the remainder of the study hangs, but is extensive enough 
(161 pages) and sufficiently self-contained to be a monograph in its own right. 
Following an initial chapter in which Galligan clears the conceptual forest of 
unnecessary clutter, he develops a sophisticated defence of the argument that 
procedures are not intrinsically fair or unfair, but must instead be judged in 
accordance with their propensity to achieve fair treatment, itself a multi-faceted affair 
defined by reference to ‘the standards which govern the life of the society’ (p xvii). An 
attractive feature of the book, as of Galligan's work generally, is its intellectual poise, 
its willingness to engage constructively with a diversity of positions and its reluctance 
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to resort to sweepingly affirmative or dismissive labels. However, to the limited extent 
that Galligan does define his approach broadly, he is against strong versions of 
dignitarianism and like forms of proceduralism which hold that active participation in 
decision-making processes is a good in itself. In taking up this position, Galligan has 
in his sights some fashionable targets, including some species of civic republicanism 
and deliberative democracy. 

Galligan's critique is never less than subtle. He finds general dichotomies unhelpful, 
as in his illuminating discussion of the limitations of the substance-procedure 
distinction (pp 48—51). In his critique of procedural essentialism he avoids being 
crudely boxed into the opposite corner. His approach is clearly instrumentalist, but it is 
a rich version of instrumentalism. The empirical dimension to his thinking, while clear 
and prominent, is also carefully qualified. In large part, procedures are viewed as 
valuable inasmuch as they are operative means to the desirable end of accurate or 
otherwise appropriate outcomes. This does not mean, however, that procedures must 
demonstrate their instrumental credentials in every case, nor even that we necessarily 
think of procedures first and foremost in cause-and-effect terms. Yet, in an insightful 
section on the social context of fair procedures (pp 83—95), Galligan persuasively 
argues that while procedural rules tend to become so deeply entrenched within our 
legal culture and institutional framework that we come to regard them as free-standing 
values — as direct requirements of respect for persons — their deep justification, and, 
indeed, their most compelling link to respect for persons, depends upon their 
propensity to produce outcomes which accurately and appropriately instantiate 
authoritative standards. That is to say, procedures are invariably operationalised and 
justified in a context in which achieving the right outcome is at a premium, even 
though that context is often so taken-for-granted as to become invisible. 

Alongside this empirical, or quasi-empirical instrumentalism, Galligan also posits 
what might be termed a normative instrumentalism. Procedures should be judged not 
only against outcome values but also against non-outcome values such as consistency, 
privacy and confidentiality. Building upon a complex but illuminating discussion of 
different 'tiers of values' (p 33) relevant to the legal process, Galligan claims that the 
concrete procedural norms of legal discourse derive from — are but ‘instruments’ to 
articulate — these deeper and more abstract non-outcome values. 

By remorselessly asking what procedures are for, Galligan's concern is to avoid the 
theoretical laziness and mystification of those who would seek to infer the normative 
irreducibility of the particular concepts and imperatives which provide the ingred- 
ients of good procedures. It is an open question — and a fascinating one — whether 
Galligan’s qualified instrumentalism successfully distils the best of the dignitarian 
perspective, while ensuring that superfluous talk of ‘procedures in the air, procedures 
good in themselves and procedures edged with mystery’ (p 77) is eliminated, or 
whether his approach fundamentally diminishes the conceptual arsenal of the 
proceduralist. Certainly, his approach provides new terms of engagement between 
different traditions and demands serious reflection on the part of those who would 
give greater intrinsic weight to the value of participation. It is telling, nonetheless, 
that Galligan’s theoretical orientation does not appear to have undermined his own 
capacity to develop and defend a very robust — albeit highly individualistic and court- 
centred — model of procedural justice in the later sections of the book. 

These later sections consist of a comparative analysis of legal doctrine on 
procedural fairness (Part II); a classification of different types of legal process and 
contexts of decision-making, and discussion of the different procedural issues which 
they raise (Part III); and more detailed analysis of specific aspects of procedural 
fairness in relation to both individualised processes (Part IV); and administrative 
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policy-making (Part V). These sections are less difficult than the opening chapters, but 
perhaps also less rewarding, although still a useful filling-out of the bare conceptual 
bones. One might quibble about the almost exclusive concentration on common law 
jurisdictions; the rather unsystematic use of comparative materials; and the absence of 
the sort of concrete socio-legal analysis which illuminates administrative justice by 
reference to external context rather than internal taxonomy. In fairness, however, 
these quibbles could not have been fully answered without extending what is already a 
formidably long treatment of the subject. 

The book works at the various different levels — theoretical, doctrinal and 
contextual — that Galligan identifies in the introduction (p xx). So will it successfully 
engage the broad mix of legal sociologists, analytical jurisprudes, administrative 
lawyers and legal and political philosophers which comprise its potential audience? 
The test of such an interdisciplinary study is not just whether it appeals to the different 
constituent disciplines, but also whether it builds bridges and encourages these 
disciplines to appeal to one another. In his theoretical reconstruction of the field, 
Galligan demonstrates that a full understanding of the topography of fair procedures 
raises empirical questions about instrumental consequences, analytical questions 
about the internal relation between concepts and normative questions about the 
identity of fundamental values and the underpinnings of legal doctrine bearing upon 
procedural justice. In so doing, he implies — even encourages — complementary rather 
than contesting roles for socio-legal analysis, for analytical jurisprudence, for 
administrative law and for normative legal (and political) theory within a larger 
inquiry into due process. On that basis, the book is well placed to stand the test of time 
as an original theoretical contribution to the field. 


Neil Walker* 


Owing to an unfortunate error, an incorrect version of the following book review was 
published on p 806 of Volume 62 Number 5. The correct version is shown below. 


James Allan (ed), The Speluncean Case: Making Jurisprudence Seriously 
Enjoyable, Chichester: Barry Rose Law Publishers Ltd, 1998, xviii + 285 pp, pb 
£27.50. 


For those who introduce law students to jurisprudence, there can be few better ice- 
breakers than Fuller’s famous fable of the stranded speleologists. This collection 
reprints “The Case of the Speluncean Explorers’ and contains another piece by Fuller 
in which he has the same hypothetical court address a different legal dilemma. It also 
contains an interesting essay by Eskridge, considering the different jurisprudential 
perspectives of Fuller’s judges in the ‘Speluncean Explorers’ article. Beyond that, the 
collection is a disappointment. With the exception of a short piece by Twining, the 
remainder of the essays are attempts, aprés Fuller, to develop jurisprudential insights 
by having fictional judges deliberate over difficult cases. The best of these essays read 
like anaemic imitations of the original; the worst are essentially fanciful — more Dr 
Seuss than Professor Fuller. The premise of this collection is that “[j]urisprudence can 
be fun’ (p ix). That which is fun to do, of course, does not always turn out to be fun to 
witness. 


Neil Duxbury** 





* Faculty of Law, University of Aberdeen 
** Faculty of Law, University of Manchester. 
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